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CASES EELATING TO 
POOR LAW, CEIMINAL LAW, LICENSING, RATING, 
AND OTHER SUBJECTS ' 



CONNECTED WITH 

THE DUTIES AND OFFICE OF MAGISTRATES 

DECIDED IN 

ALL THE COURTS. 



8EALEY V, 
TANDY. 



LoBD Alverstone, C.J, 
Dabling, J. 
Channell, J. 
1901. 
Nov. 7, 8. 

[71 L. J. K.B. 41.] 

Licensing Law — Fully Lioenaed House 
as Distinguished from Inn — Landlord's 
Right to Bequire Person to Leave Licensed 
Pr&mises^ Licensing Act, 1872 (35 dc 36 
Vict. c. 94), «. 18. 

The landlord of a fully licensed house — 
as distinguished from an inn— has the 
right to require a person who is not a 
traveller^ even though he be neither 
drunken, violent, quarrelsome, nor dis- 
orderly within the meaning of section 18 
of the Licensing Act, 1872, to leave the 
house, and, upon refusal, to eject him, for 
sucli right does not depend upon the pro- 
visions of that section. 

Case stated by a Metropolitan police 
magistrate, who had dismissed an inform- 
ation for assault against the respondent, 
upon the complaint of the appellant, the 
occupier and licensee of a fully licensed 



public-house. The facts were as follows : 
The New Concord public-house, in 
Keeton's Road, Bermondsej, was licensed 
for the sale by retail of all intoxicating 
liquors, but was not an inn for the recep- 
tion of travellers. On February 25, 1 901 , 
the respondent, who was not a traveller, 
entered the house at 3 p.h. On several 
previous occasions he had been ejected by 
the appellant for using offensive language 
and behaving in a disorderly manner. 
It was on account of his bad behaviour on 
previous occasions that the appellant 
desired him to leave the house on the 
occasion in question. The respondent 
refused to leave when required to do so 
by the appellant, and the latter proceeded 
to eject him by force. The respondent 
resisted, and, in the ensuing struggle, 
kicklBd the appellant, which was the 
assault complained of. 

Upon the hearing of the summons for 
the assault, the magistrate found that the 
appellant had acted with undue haste in 
proceeding to eject the respondent imme- 
diately upon his refusal to quit the house, 
and without waiting until he had behaved 
in a violent or disorderly manner. He 
B 
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also found as a fact that at the time the 
respondent entered the house he was 
neither drunken, nor violent, nor quarrel- 
some, nor disorderly, and was satisfied 
that the appellant sought to eject the 
respondent solely on the ground of his 
conduct in the house on former occa- 
sions ; and that the kick had heen given 
in the course of a struggle while the 
respondent was resisting forcible expul- 
sion. On these findings the magistrate 
dismissed the charge, and held that the 
appellant's right to forcibly eject the 
respondent depended upon and was con- 
trolled by section 18 of the Licensing Act, 
1872, and that on the authority of 
J)aUimore v. Sutton [l898] ^ the appellant 
had no right to ejecc the respondent for 
refusing to leave when required, unless at 
the time of such requirement the respon- 
dent was either drunk, violent, quarrel- 
some, or disorderly within the meaning of 
the section ; and that the respondent was 
accordingly entitled to resist the appel- 
lant when seeking to eject him forcibly. 

The question for the Court was whether 
the magistrate was right in law in so 
holding. 

Danckwerts, K.C,^ and Bruce WiUiam- 
son, for the appellant. — There is a common- 
law right to turn any one out of any house. 
In Heg, v. Armagh Justices [i896] ^ 
Holmes, J., was of opinion that the pro- 
prietor of a public-house, licensed for the 
sale of intoxicating liquors on or ofiT the 
premises, was under no legal obligation to 
supply reasonable refreshment to all comers. 
There is a finding in the Case that this 
public-house, though fully licensed, was 
not an inn ; and, further, that the respon- 
dent was not a bona fde traveller. This 
is an aggravated case. The respondent had 
been requested not to come to the house, 
and had been turned out for disorderly 
conduct and offensive language on six pre- 
vious occasions. He was a member of a 
disorderly gang frequenting the neighbour- 
hood. Even in the case of an inn the 
landlord s obligation is limited to travellers 
^IfOmiond v. Richard [l897].^ The present 

(1) r.2 J. r. 423. 

(2) [1897] 2 Ir. R 2.%. 

(3) UG L. J. Q.B. 315; [1897] 1 Q.B. 541. 



case is analogous to that of a beerhouse. A 
fully licensed publican only keeps a house 
or shop for selling liquor — Howell v. Jack- 
son [i834].* A refreshment bar, even 
though attached to a hotel, is not an inn 
— Reg. V. Rymer [l877].* This was a 
highly proper case for the appellant to 
exercise his right, as he would be entitled 
to do in the case of an ordinary shop. 

No counsel appeared for the respon- 
dent. 

Lord Alverstone, C.J. — This is a Case 
stated by a Metropolitan police magistrate, 
who had dismissed a summons for an 
assault issued against the respondent at 
the appellant s instance, because he con- 
sidered that the circumstances out of 
which the assault arose were the result of 
the appellant, who was tHe occupier and 
licensee of a fully licensed public-house, 
requiring the respondent to leave his 
house. The magistrate seems to have 
thought that the right a publican had to 
require any one to leave his house depended 
solely on section 18 of the Licensing 
Act, 1872, and that unless the person 
entering the licensed premises be, in the 
words of the section, "drunken violent 
quarrelsome or disorderly" at the time, 
the publican had no right to request 
him to leave. It appears to us, how- 
ever, that the magistrate has overlooked 
two important elements in the case — the 
first that this was not an inn for the re- 
ception of travellers, but only a licensed 
house ; and the second, that the respon- 
dent, who was turned out, was admittedly 
not a traveller. This distinction has been 
recognised in many cases, besides Reg, v. 
Armagh Justices^ and Reg, v. Rymer ^] 
and in our opinion the argument for 
the appellant is well founded, that the 
occupier of an alehouse or fully licensed 
house, as distinguished from an inn, has 
a right to require a person to leave his 
licensed premises if he object to such 
person remaining thereon. The magis- 
trate appears to have thought that there 
was nothing unjustifiable in the conduct 
of the appellant in requesting the respon- 
dent to leave, because the latter was one 

(4) 6 Car. & P. 723. 

(5) 40 L. J. M.C. 108 ; L' Q B. D. 136. 
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of a gang of men who had previously been 
disorderly, and had given trouble ; nor do 
we think that his request to the respon- 
dent to leave on that ground was otherwise 
than justified ; but we do not base our 
judgment upon that point, because we 
agree that the occupier of a licensed 
house, not being an inn, has a right to 
require a person to leave his house. 
The case must therefore go back to the 
magistrate, so that the question of assault 
can be tried and dealt with. 

Dablino, J. — I am of the same opinion. 
It appears to me that there is and always 
has been a great difference between an 
inn, in the ancient acceptation of the 
word, and a modem public- house. It has 
in effect been said in one case that the 
English inn was coeval with English 
literature ; and I have no doubt that the 
learned Judge who said it had in his 
mind an inn as described by Chaucer or 
perhaps by Dr. Johnson, who said that 
one of the characteristics of an inn was 
that " You are sure you are welcome, and 
the more noise you make, the more 
trouble you give, the more good things 
you call for, the more welcome you are '' ; 
to prove which statement it is related that 
he repeated with much emotion Shen- 
stone's lines — 

Whoe'er has travelled life's doll round, 
Where'er his varioas tour has been, 

Must sigh to think how oft he found 
His warmest welcome at an inn. 

This particular respondent did not 
make himself welcome because he went 
beyond what was described by Dr. John- 
son. He appeared to be a person who 
belonged to a disorderly gang and who 
woiild not be a good customer, as the ap- 
pellant very well knew ; and the latter 
had a perfect right to say he was ready 
and willing to serve some customers, even 
noisy customers, but not such a customer 
as the respondent, and that he must leave 
the premises. In acting as he did, it 
appears to me that the appellant acted for 
the good of the public at large, because 
other persons who frequented his house 
might justly complain of the annoyance ; 
and again, had he allowed one of the gang 
fo remain, he must have allowed them all 



to stay there, and by that means endanger 
his licence. 

Channell, J., concurred. 

Case remitted. 

Solicitors— Maitland, Peckham ic Co., for 
appellant. 

^Reported hy O, Metcalfe ^ ^9^-$ 
Barrister-at-ZcMV. 



LoED Alvbkstone, C.J. ^ 

Darling, J. f ^-inMATn,, 

4~ ' -r I MC DONALD V, 

Nov. 19. J 

[71 L. J. K.B. 43.] 

Licensing Law — Executor of Deceased 
Licensee — ** Licensed person " — Liability/ 
for Breaches of Public Order — Licensim/ 
Act, 1872 (35d& 36 Vict. c. 94), m. 3, 17, 
afid 74. 

The executor of a deceased licensee of a 
licensed house is, during the period which 
must n^ecessarity elapse between the date of 
death and the next special sessions for 
Uoensing purposes, a person holding a 
licence, as defined by the Licensing Act, 
1872, and liable, during that period, to 
the penalties imposed by the Act in respect 
of any breaches of public order which may 
occur on the premises. 

Oaue stated by Justices of Cheshire, 
who had dismissed an information pre- 
ferred by the appellant against Margaret 
Christina Hughes, of the Green Lodge 
Hotel, Hoylake, the respondent, charg- 
ing that she on May 27, 1901, being the 
executrix of one Margaret Hughes, late 
of the Green Lodge Hotel, and being 
a licensed person within the Licensing 
Act, 1872, unlawfully did suffer gaming 
— to wit, card-playing for money — to be 
carried on upon her premises. 

The facts were as follows : Margaret 
Hughes, who died April 1, 1901, was at 
the date of her death duly licensed to sell 
by retail intoxicating liquors at the hotel. 
By her will she appointed the respondent 
executrix, and the respondent proved it or* 
May 21, 1901. Special sessions for the 
transfer of licences were held on April 11, 
b2 
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1901, but this date being within fourteen 
days next after the death of Margaret 
Hughes, no application for a transfer of 
the licence was then made; and as the 
next day for special sessions was on June 6, 
1901, the respondent, as such executrix, 
remained in possession and occupation of 
the hotel. Upon May 27 police officers 
visited the premises, and found several 
persons who, as they alleged, were un- 
lawfully gaming there. 

For the respondent it was contended 
that she was not a licensed person within 
section 17, and did not hold any licence as 
defined by section 74 of the Act of 1872 * ; 
that no licence for the sale of intoxicating 
liquors had ever been granted to her by 
Justices in pursuance of the Alehouse 
Act, 1828, or any other Act, and there- 
fore she could not be liable for any 
penalty under section 17 of the Act of 
1872 ; and further, if an executor of 
a deceased licensee became a *' licensed 
person " within the meaning of section 17 
after the death of a licensee and before 
any application to Justices at special 
sessions for a transfer of the licence, there 
would be no need for the last paragraph 

(1) LiceDsing Act, 1S72, s. 3 : " No person 
shall sell or expose for sale by retail any intoxi- 
cating liquor without being duly licensed to sell 
the same. . . . Any person selling or exposing: 
for sale by retail any intoxicating liquor which 
he is not licensed to sell by retail .... shall 
be subject to the following penalties. ... No 
penalty shall be incurred under this section by 
the heirs, executors, administrators, or assigns 
of any licenFed person who dies before the ex- 
piration of his licence .... in respect of the 
sale or exposure for sale of any intoxicating 
liquor, so that such sale or exposure for sale 
be made on the premises specified in such 
licence, and take place prior to the special 
session then next ensuing, or (if sach special 
session be holden within fourteen days next after 
the death of the said person . . . .) take place 
prior to the special session holden next after 
such special session as last aforesaid.*' 

Section 17 : " If any licensed person — (1) suf- 
fers any gaming or any unlawful game to 
bo carried on on his premises . . . . he shall 
be liable to a penalty. . . ." 

Section 74 : '* * Licence ' means a licence for 
the sale of intoxicating liquors granted by 
Justices in pursuance of the Intoxicating 
Liquor Licensing Act, 1828, including a certi- 
ficate of Justices granted under the Wine and 
Beer House Acts. . . . • Licensed person ' means 
a person holding a licence as defined by this 
Act." 



of section 3 of the Act of 1872,' which ex- 
empts such executors from the penalties 
to which unlicensed persons are liable 
for selling intoxicating liquor, and that, 
although there might he an omission from 
the Act, the section, being penal, was to 
be construed strictly. 

For the appellant it was contended 
that the respondent, being, as executrix 
of Margaret Hughes, in possession and 
occupation of the licensed premises, was a 
person holding a licence as defined by 
the Act of 1872 — namely, the licence 
granted to Margaret Hughes — and was 
therefore a licensed person ; and that to 
limit the words " person holding a licence " 
to the indiWdual to whom and in whose 
name the licence was originally granted, 
would be to place upon them a limitation 
not warranted by the words themselves, 
and at variance with the obvious inten- 
tion of the Legislature in relation to the 
maintenance of public order; and that 
such meaning of the words "licensed 
person ** was inconsistent with the con- 
text of section 17. 

The question for the opinion of the 
Court was : Whether the respondent was 
on May 27, 1901, a "licensed person" 
within the meaning of section 17 of the 
Licensing Act, 18721 

R. M. Montgomery (with him llonoratiis 
Lloyd), for the appellant. — The point arises 
under the proviso to section 3 of the 
Licensing Act, 1872, upon the refusal of 
Justices to convict the respondent on a 
charge of suffering gaming on licensed 
premises. They considered the respon- 
dent was not a licensed person within 
section 17, which imposes the penalty, 
and that she was merely the executrix of 
Margaret Hughes, the deceased licensee. 
The question is, Was the respondent on 
May 27, 1901, a licensed person? If the 
respondent's contention be correct, the 
provisions of sections 13, 14, 15, 16, 17. 
and 23 would be affected, and licensed 
premises could be kept open and offences 
committed upon them in de6ance of the 
Justices. The appellant's contention that 
the old licence — that is, that granted to 
Margaret Hughes, deceased, was held by her 
executrix, the respondent, is quite as likely 
as the respondent's contention that it was 
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de&dorinnuhibus. Under the Act 32 Geo. 3. 
c. 59, and the two preceding Acts recited 
in the preamble to it, the executor was 
allowed to carry on the business of the 
licensed premises for thirty days from the 
death of the licensee before obtaining a 
Justice's certificate and entering into 
recognisances. It is clear that the licence 
wasnot dead under that Act. Thencamethe 
Alehouse Act, 1828 (9 Geo. 4. c. 61), which 
by section 14 enables Justices to grant a 
licence to an executor, and by section 18 
provides that no penalty for sale of liquor 
shall be incurred by such executor if he 
apply at the special session next ensuing, 
unless such special session be held within 
fourteen days after the death, and in such 
case to the special session next afterwards 
to be held. Before the Act of 1 872, there- 
fore, the executor was a person holding a 
licence. 

[He was stopped.] 

Tobin, for the respondent. — The Jus- 
tices were right, for on this particular 
May 27, 1901, the respondent was not a 
licensed person. The licence stood in the 
name of Margaret Hughes, deceased, en- 
abling her to sell from October 10, 1900, 
to October 10, 1901. It was personal to 
Margaret Hughes, and expired on her 
death. A licence is a personal grant only ; 
it cannot be sold to any one, nor can it be 
left by will, as shewn by section 14 of the 
Alehouse Act, 1828, under which an 
executor must apply for a licence, and 
there is a fresh grant to the executor, 
which lasts the rest of the year, ending 
October 10. The present case is not so 
very serious, because if drunkenness or 
disorder were permitted, the executor 
could be proceeded against for keeping a 
disorderly house. The state of affairs, as 
they existed on May 27, 1901, was not 
contemplated by the framers of the 
Licensing Act, 1872, and is a ccuua 
omiasvs. The true view is, that under 
section 3 of that Act the respondent was 
selling without any licence, but was pro- 
tected by reason of the right she had to 
go to the next transfer sessions on June 6 ; 
she was not compelled to apply at the 
earlier sessions, because they had been 
held within a fortnight of the death of 
Martha Hughes, which took place on 
April 1. If, as the appellant cont^^s. 



the respondent became a licensed person 
upon the death of Margaret Hughes, why 
should she be compelled under section 3 
to go to the next special sessions for a 
transfer, or apply under section 14 of the 
Alehouse Act, 1828, for a new licence) 

Lord Alverstone, C.J.— We have to 
put a construction upon some words in 
the Licensing Act, 1872, which do not, up 
to the present, appear to have been con- 
sidered from this particular point of view ; 
that is to say, we have to decide whether 
an executor who is in occupation of a 
house, for which the testator held a licence 
for the sale of intoxicating liquors on the 
premises, is or may be mede subject to a 
penalty for offences under sections which 
provide for the good order of the licensed 
premises, on the ground that the executor 
i8 a licensed person — meaning thereby, a 
person holding a licence as defined by 
the Act. In my opinion the interpreta- 
tion clause was put in with some object ; 
and although it may not be conclusive, 
because such things may be put in from 
abundant caution, counsel for the respon- 
dent has not been able to suggest any case 
in which that interpretation clause would 
be wanted, if his argument be correct. I 
think the effect of section 3 is to say that 
the licence continues for a limited time to 
the executor or the heir or assign, provided 
he comes to the next special sessions, and 
that the effect of the interpretation clause 
is to say that a person who is entitled to 
act as a licensed person during that 
period is a person who is holding a licence. 
I am certainly very much pressed with 
the argument that if this view is not 
correct certain offences would go with- 
out punishment, and in respect of several 
other offences there would not be the 
same means of punishment as those con- 
templated by this Act. I think that an 
executrix, as in the case of the respon- 
dent, who is selling liquor by virtue of the 
possession of the licence during the period 
up to the time when she must obtain the 
transfer or new licence — because that is 
the proper expression under section 14 of 
the Alehouse Act, 1828 — is a person hold- 
ing a licence within the meaning of this 
Act, and that the Justices ought to have 
convicted in this case. 
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Darling, J. — I am of the same opinion. 
It seems to me that one of the strongest 
arguments in &,vour of the appellant is 
the argument set out in the respondent's 
contention in the Case stated, which ap- 
parently convinced the Justices in favour 
of the respondent. By means of the 
words of section 3 executors are exempted 
from the penalties, if they do what grantees 
of a licence may do, though they themselves 
are not grantees of the licence. These 
executors are not treated as unlicensed 
persons, because I think they come within 
the words used by the Act — that they are 
licence-holders although they are not 
grantees of the licence. It seems to me 
those are the two classes — grantees of 
the licence, and for certain purposes 
interim licence-holders — ^and that executors 
for the time they hold the licence before 
they apply for and obtain a licence to 
themselves, come within those words. It 
is important to notice the very point 
made by counsel for the respondent, that 
an executor can only obtain a licence to 
himself as a matter of right for the rest of 
the period covered by the old licence 
granted to the deceased. It seems to me, 
upon all this being considered, that the 
Legislature cannot justly be accused of 
having allowed a costm omissus in this 
instance. 

Channell, J. — I agree that the appeal 
should be allowed. I also agree with the 
argument of counsel for the respondent to a 
certain extent — namely, that I do not think 
the words of this section 3 are very apt. 
The proviso in the section begins, ^^No 
penalty shall be incurred ... by the 
. . . executors ... of any licensed person " 
for continuiog to sell for a limited time on 
the licensed premises. The section does 
not say in words that the operation of the 
licence is to be extended for a limited 
time, but I think that is the only meaning 
that can really be put upon it, and that 
the meaning in substance is that the 
licence is extended for a limited time after 
the death. The licence is, as counsel for 
the respondent says, a personal licence, 
but the operation of this proviso is to 
extend it for a limited time until the 
executor has an ojiportunity of applying 
at special sessions. If that be the opera- 



tion, then in the meantime the executor 
acting under it must be considered to be 
a person holding a licence, because he is 
holding premises under the operation of 
that licence so fixed for a limited time. 
Therefore I think the Justices were wrong, 
and the Case must be remitted to them. 

Appeal aUotoed, 

Solicitors — Philpot & Morrell, agents for Regi- 
nald Potts, Chester, for appellant; J. £. & H. 
Scott, agents for Thompson, Hughes fc Mathi- 
6on, Birkenhead, for respondent. 

[R&ported hy G. Metodlfe^ JEsq,, 
Barrigter-at-Law. 



LoBD Alverstone, C.J. \ 

DABLING, J. I «A rr»i«r 

channell,^j. ^ j;^™; 

Nov. 9. ) 

[71 L. J. K.B. 46.] 

Highway — Locomotive — Excessive Speed 
— Motor-car Driven to Common Danger of 
Passefngers — Locomotives on Highways Act, 
1896 (69 Jh 60 Vict. c. 36), s. G— Light 
Locomotives on Highways Order^ 1896, 
Art, IV. s. I. 

To convict the driver of a motor-ear of 
the offence of driving it at an excessive 
speed, '^ to the corwmon danger ofpa^engers " 
on a highway f contrary to Article IV, 
section I of the Light Locomotives on 
HighvKiys Order, 1896, it is not necessary 
to prove that lliere were passengers on the 
highway. 

Case stated by Justices for the county 
of Bucks, who had convicted the appellant 
upon an information, under Article IV. 
section 1 of the Light Locomotives on 
Highways Order, 1896, charging him that 
he, being a person driving a light locomo- 
tive on a certain highway in the parish of 
Denham, called the Oxford Eoad, unlaw- 
fully did drive the same to the common 
danger of passengers, contrary to the Order 
of 1896 and to the form of the statute. 

A police-constable proved that about 
7 P.M. on Sunday, April 28, 1901, he 
was on duty at Denham, and saw a 
motor*car coming down Bed Hill on th^ 
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said highway at a terrific pace. He 
walked into the centre of the highway 
and held up both arms, and when the 
car came round the comer, about 
340 yards from where he stood, the driver 
could see him, and drove straight up to 
him. He had just time to step on one 
side when the car passed him, and the 
driver brought the car to a standstill 
sixty yards away from where he passed 
him. The appellant was the driver. 
No evidence was given that at the time 
in question there was any passenger or 
passengers on the highway, or that any 
passenger was endangered. 

The appellant contended that, in the 
absence of affirmative evidence that at the 
time in question there were passengers on 
the highway, who were endangered by 
reason of the speed at which the motor- 
car was being driven, the ofience charged 
was not made out. In order to convict 
the appellant, the prosecution must prove 
there were passengers on the highway; 
and, further, that such passengers were 
endangered. 

Attention was called to Stinaon v. 
Browning [l866],* HiU v. ScyrMraet [1887],^ 
and Smith v. Boon [l90l].* No evidence 
was offered by the appellant. 

The Justices found as a fact that the 
appellant was driving his motor-car on 
the highway to the common danger of 
passengers, and that his contention that 
direct evidence of a passenger on the high- 
way being endangered was necessary to 
support a conviction was ill-founded in 
law. 

The question for the opinion of the 
Court was whether the Justices were right 
in their determination. 

Roger WaUacef if.C., and Samud 
Fleming, for the appellant. — There was 
no evidence that any passenger on the 
highway was endangered, and this must be 
proved before a driver can be convicted of 
driving at a speed to the common danger 
of passengers. To make a fire within 
fifty feet of a public carriage-way is not an 
offence against section 72 of the Highway 
Act, 1835, unless it be done to the injury, 

(1) 36 L. J. M.C. 152. 

(2) 61 J. P. 742. 

(3) 84 h. T. 693 ; 49 W. R. 480. 



interruption, or personal danger of persons 
travelling thereon. In BiU v. Somerset * 
Justices were held to be wrong in con- 
victing the appellant of rolling a tar- 
barrel alight along a highway, and 
Mathew, J., said : '^ The Justices them- 
selves tell us that there was no evidence 
that any person was interrupted or en- 
dangered. If so, no offence could have 
been committed.'' Smith v. Boon ' was a 
recent decision upon the earlier words of 
the section, "having regard to the 
traffic," and not upon the words '^ to the 
common danger of passengers." To sup- 
port such a conviction as this, there must 
be more than one passenger on the high- 
way, and the driving of the motor-car 
must be to the common danger. 

[Dablino, J. — Supposing there were 
twelve passengers on the highway, but 
only one of them endangered V\ 

That would be to the common danger 
of one or more. There cannot be a con- 
viction under the last words of Article IV. 
section 1, unless there be more than one 
passenger on the highway in danger. 

No counsel appeared for the respondent. 

Lord Alvebstoke, O.J. — It is not for 
us to consider in this case whether any 
and which of the regulations laid down 
should be altered or modified ; we have only 
to apply the law. The regulation laid 
down by Article IV. section 1 of the 
Order of 1896 is that the driver of a light 
locomotive, when used on a highway, shall 
not drive " at any speed greater than is 
reasonable and proper having regard to 
the traffic on the hisfhway, or so as to 
endanger the life or limb of any person, 
or to the common danger of passengers." 

Mr. Justice Lawrance and I held 
in Smith v. Boon ^ that Justices were 
justified in holding that the speed of 
a motor-tricycle driven through the High 
Street of Esher at eighteen to twenty 
miles an hour was excessive, having 
regard to the traffic on the road, and 
could convict the driver under the regu- 
lation, notwithstanding there was no direct 
evidence before them that any particular 
vehicle or person using the highway was 
interrupted, interfered with, incommoded, 
or affected by reason of the speed at which 
it was being driven. We decided this in 
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reference to the words " having regard to 
the traffic on the highway " ; and in the 
present case counsel for the appellant 
have not attempted to say that the prin- 
ciple of our decision does not apply to the 
words '^ or to the common danger of pas- 
sengers." To drive a motor-car at the 
speed at which this one was driven may 
be, in my opinion, to drive it to the 
common danger of passengers on the high- 
way, although no passenger was in imme- 
diate danger. The collocation of words is 
sufficient to allow such a construction to 
be placed on the regulation. Stinson 
V. Brovming ' and HVl v. Somerset * do 
not affect the present case. Here the 
evidence is that the motor-car was tra- 
velling at a very high rate of speed, and 
that the driver did not stop it in less than 
sixty yards from the police-constable who 
shouted to him to stop. It is equally 
true, as shewn by the Case, that, from the 
comer he came round, the driver had a 
clear 340 yards run, in which he could 
see the constable standing in the road. 
It was quite competent to the Justices to 
hold that this was not driving to the 
common danger, but upon the facts they 
found that it was, and it is impossible for 
us to say that as a matter of law they 
were wrong. There is no appeal upon a 
question of fact. 

Dablinq, J. — ^The evidence is that the 
motor-car came at a terrific pace. The 
appellant 6ays he cannot be convicted 
unless two people are actually in danger, 
and that unless that be so the offence 
cannot be made out. I think the regu- 
lation means precisely what my Lord has 
said it does. 

Channell, J. — I agree. I think it 
is clear that it is not necessary to prove 
that there were passengers on the high- 
way. 

Appeal dismissed. 

Solicitors— Firth & Co., for appellant. 

[Reported hy G. Metcalfe, Esq.^ 
Barrister -at' Laic, 



Lord Alvebstone, C.J. 

Darling, J. vintebs 

Channell, J. > vintebs 

yjixo.^sMia.u^^. ^ ^ FREEDMAN. 

Nov. 19. 

[71 L. J. K.B. 48.] 

Justice of the Peace — Trifling Offence 
— Discharge of Accused without Punish- 
ment — Previous Conviction — Summary 
Jurisdiction Act, 1879 (42. <fe 43 Vict, 
c. 49), 8, 16. 

The powers of a Justice of the peace, 
under section 16 of the Summary Juris- 
diction Acty 1879, to dismiss an informa- 
tion for an offence punishable on summary 
conviction, where in his opinion the charge 
though proved is in the particular com of 
so trifling a naiure thai it is inexpedient 
to inflict any punishment, is not limited 
to a first offence, but may be exercised, 
noturithstanding proof of previous convic- 
tion be tendered. 

Case stated by a Metropolitan police 
magistrate, who, acting under section 16 
of the Summary Jurisdiction Act, 1879, 
had dismissed a charge against the respon- 
dent, although the offence had been proved, 
upon the ground that the offence was, in 
the particular case, of so trifling a nature 
that it was inexpedient to inflict any 
punishment ; and who had further refused 
to receive evidence tendered by the appel- 
lant of several previous convictions against 
the respondent of a similar offence. The 
appellant represented an association of 
bakers and had summoned the respon- 
dent, a Jewish baker, under the Bread 
Act, 1823 (3 Geo. 4. c. cvi.), for baking 
bread during prohibited hours on Sunday. 
It was proved that the I'espondent closed 
his premises on the Jewish Sabbath, but 
that at five o'clock on the following Sunday 
morning he was causing bread to be baked. 

The question was whether the magis- 
trate had power to deal with the case 
under section 16 of the Summary Juris- 
diction Act, 1879. 

E. Browne and A, C. Edwards, for the 
appellant. — The magistrate had no right 
to deal with the summons under sec- 
tion 16 when there was evidence of pre- 
vious convictions against the respondent 
for precisely similar offences. He had no 
right to reject sucl^ evidence when ten- 
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dered. Before he held a case to be of a 
trifling nature he was bound to notice the 
previous convictions, but he refused to do 
so — Murray v. Tho7nps(m [iBSs].* 

ff, S. Henriques, for the respondent, was 
not called upon to argue. 

LoBD Alvebstone, C.J. — In my opi- 
nion there is no reason at all why the 
salutary provisions of section 16 should 
not be applied in this case by the magis- 
trate merely because there happened to 
be a previous conviction against the respon- 
dent for baking on Sunday. Section 16 is 
as follows: '^If upon the hearing of a 
charge for an offence punishable on sum- 
mary conviction . . . the Court of Summary 
Jurisdiction think that though the charge 
is proved the offence was in the particular 
case of so trifling a nature that it is in- 
expedient to inflict any punishment . . . 
The Court, without proceeding to convic- 
tion, may dismiss the information. ..." 
I cannot see why this provision should 
not be applied here. If the Legislature 
had intended that it should only apply to 
a 6rst offence it would have been so stated 
in the section. 

Darling, J. — I agree. It is said that 
section 16 applies only to cases of an 
ofience committed for the first time, and 
where naturally there can be no former 
conviction. But I fail to see why in cases 
where the accused has been previously 
convicted, and evidence of the conviction 
be tendered, the magistrate should not be 
at liberty to disregard the tender of such 
evidence and to treat the charge before him 
as one of trifling character, and dismiss it. 
Even if the magistrate should consider 
that after seven, eight, or even ten previous 
convictions the offence was still a trifling 
one, I think it would be quite within the 
bounds of his power to do so. The section 
does not limit his power to the case of a 
first offence. 

Channell, J., concurred. 

Appeal dismissed. 

Solicitors — Pattisson Sc Brewer, for appellants ; 
D. A. Remain, for respondent. 

[Reported hy O, Metcalfe, Eiq.^ 
Barriiter'at'Larv. 



(1) 68 L. J. M.C. 41 ; 22 Q.B. D. 142. 



Lord Alveestomx, O.J. ^ 

1901. I ""' "^*- 

Nov. 7. J 

[71 L. J. K,B. 16.] 
Master a^id Servant --Hours of Employ- 
i}\ent of Young Persons — ExhibUion of 
^'olioe — Newspaper Stall at Country Rail- 
way Station — " Shop " — Shop Hours Act, 
1892 (55 it 56 Viet. c. 62), ss, 4 and 9. 

A newspaper stalls consisting of a board 
laid on trestles, at a country railway station, 
at which a boy is employed for a few hours 
daily, his principal place of employment 
being alt the bookstaU of the railway June- 
tion two jnHes distant, is not a '* shop " 
within the Shop Hours Act, 1892, and the 
notice required by section 4 of that A'st 
need not be exhibited upon it. 

Case stated by Justices for Surrey, before 
whom the appellants, newspaper agents, 
had been convicted upon an information 
charging that on March 23, 1901, at 
Mer&tham, they, being the employers of 
a certain young person— to wit, Albert 
Boorer — in a stall there, did fail to keep 
exhibited therein the notice required by 
section 4 of the Shop Hours Act, 1892. 

The following facts were admitted or 
proved : 

On March 23, 1901, Albert Boorer, 
under eighteen years of age, was in the 
employment for hire of the appellants. 
From 6 a.m. to 10.15 a.m. he was employed 
for them at Merstham, and for the 
remainder of his time at Redhill Ilailwny 
Station. Merstham is a village having 
a railway station two miles from Redhill. 
Boorer's duties at Merstham were first to 
deliver papera in the district and then to 
set up a stall at the railway station and 
sell newspapers there. This stall consisted 
of a board laid on trestles. No such notice 
as is mentioned in section 4 of the Shop 
Hours Act, 1892, was exhibited at the 
stall at Merstham, but there was such a 
notice exhibited at the appellants* stall at 
Redhill Station. 

The appellants contended that Boorer 
was not employed in and about a shop 
at Merstham, but at Redhill, where hi* 
had an opportunity of seeing the notice ; 
that the stall at Merstham was not a 
" shop " as defined by section 9 of the Act 
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of 1892, and that, even if it were, it was 
not a shop in and about which Boorer 
was employed. 

The respondent contended that the stall 
at Merstham was a shop within the mean- 
ing of the Acts ; that if an employer had 
two shops, even in the same town, he 
was required by the Acts to exhibit a 
notice at each of them ; that the stall at 
Merstham was none the less a shop 
because Boorer was not employed there 
for the whole of hia time, the definition 
in the Act of 1892 not requiring that he 
should he in order to bring the stall 
within the Act. 

The J ustices were of opinion that the 
stall at Merstham constituted a shop 
within the meaning of the Shop Hours 
Acts, 1892 and 1895, as defined by sec- 
1 ion 9 of the Act of 1892, and convicted 
the appellants. 

The question for the opinion of the 
Court was whether the Justices on the 
above &cts were warranted in holding 
that the stall at Merstham was a shop 
within the meaning of the Acts. 

R, B. 2). Aoland, for the appellants. — 
This board on trestles is not a " shop " 
within the meaning of section 4 of the 
Act of 1892, and section 9, which defines 
*' shop " as meaning retail and wholesale 
shops, markets, stalls, t&c, is prefaced by 
the words " unless the context otherwise 
requires." Here, upon the facts found in 
the Case, the context excludes the idea 
that the bookstall at Merstham Station 
was a shop, because the boy's real place of 
employment was at Redhill Junction at a 
bookstall on which the proper notice was 
displayed. 

A. Gleriy for the respondent. — The 
Justices having found that this bookstall 
constituted a shop, it cannot be said that 
the Act does not apply — Savoy Hotel Co. 
V. London County Council [l900].^ It is 
fit and proper for newsagents to have the 
requisite notice displayed wherever they 
employ young persons to sell their papers, 
whether at a shop or at a stall. They 
must comply with the Act whether the 
young person knows of the existence of 
the notice elsewhere or not. 

(1) [1900] M.C. 47; 69 L. J. Q.B. 274; [1900] 
1 Q.B. 666. 



Lord Alveestone, C.J. — ^We are of 
opinion that this conviction cannot stand ; 
but I am not, however, going to say 
anything which would support the idea 
that for some purposes of the Shop 
Hours Acts a structure such as this 
may not be a shop. For instance, if 
the employers should employ a young 
person to attend to a stall consisting 
merely of a board on trestles, as in the 
present case, for more than seventy- four 
hours, including meal times, in any one 
week, I think, subject of course to any 
argument I might hear to the contrary, 
that such a structure would be clearly a 
" shop " within the definition contained in 
section 9 of the Act, and that the em- 
ployer would come within the prohibition 
of section 3. We have, however, to look 
at the meaning of the word '' shop " as 
used in section 4, and I think prima facie 
that, for the purposes of that section, to 
constitute a shop there must be a struc- 
ture approaching in its nature, in some 
degree, to a permanent structure. The 
words of section 4 must be read with 
regard to the definition clause contained 
in section 9 ; and that section begins with 
the words : '' In this Act, unless the con- 
text otherwise requires — * Shop ' means 
retail and wholesale shops, markets, stalls, 
and warehouses in which assistants are 
employed for hire," and so on. In the 
present case, however, the boy was really 
employed at Redhill Junction, and it was 
only for three hours and three-quarters 
of an hour in the morning that he was at 
Merstham at all ; and during part of that 
time he was delivering newspapers to 
subscribers at their residences. Therefore 
his employment at Merstham Station 
bookstall did not occupy even the whole 
of the time he was absent from Kedhili. 
In my opinion it would be ridiculous to 
hold that the board and trestles at 
Merstham constituted such a structure 
that it became a stall or shop in which it 
was necessary for a notice under the Acts 
to be displayed. The context clearly ex- 
cludes such a construction. It would be 
inconsistent with the facts to hold that 
the boy was employed altogether at that 
stall, as he was only there for a certain 
portion of the day, and he was really 
employed at Redhill Junction, where a 
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notice was displayed over the stall 
there. 

Dabling, J., and Channell, J., con- 
curred. 

Appeal allowed. 

Solicitors — Harvey & Varley, for appellants; 
Wyatt & Co., for respondent. 

[JUfported hy Q, Metcalfe, JEtq., 
Ba/rriiter-at-Law, 



Loiu> Alvbbstone, O.J. 
Daruno, J. 
Ohannell, J. 
1901. 
Nov. 19. 






PEABKS,OUN8T0N 
> AND TEE, LIH. 
I V. RIOHARDSON. 

[71 L. J. K.B. 18.] 

Company — Offence Punishable Sum- 
marily — Service of Summons — Gompcmies 
Act, 1862 (25 <^ 26 Vici. o. 89), s. 62. 

Service of a summons upon a limited 
joint-stock company for an offence punish^ 
able summarily must be effected at their 
registered office in accordance tvith the 
terms of section Q2 of the Companies Act, 
1862. 

Case stated by Justices for the city and 
borough of Canterbury, before whom the 
appellants had been convicted of an offence 
under section 3 of the Sale of Food and 
Drugs Act, 1875, in selling by their agent, 
W. G. Worsfold, to the respondent, an 
inspector under the Act, butter which to 
their knowledge was mixed with boracic 
acid injurious to health. 

The appellants were a limited joint- 
stock company, incorporated under the 
Companies Acts, 1862 to 1898, and carried 
on business as grocers and provision 
dealers at, amongst many other places, 
13 High Street, Canterbury. The sum- 
mons, calling upon the appellants to 
appear before the Court of summary juris- 
diction of the city and borough, was served 
by a police sergeant handing it to the said 
W. G. Worsfold in the appellants' shop, 
13 High Street, he being an assistant in 
their shop. In the summons the appel- 
lants were described as " Pearks, Gunston 
& Tee, Lim." 



The appellants appeared under protest 
by their solicitor, and before the hearing 
of the information objected to the mode 
of service of the summons. It was con- 
tended that the appellants being a joint- 
stock company incorporated under the 
Acts, 1862 to 1898, the summons should 
have been served at the registered office 
of the company, 6 Bayer Street, Golden 
Lane, London, and that the service of the 
summons at the appellants' shop at Can- 
terbury upon an assistant employed there 
was not a legal and proper service upon 
the company, and that the Justices had 
no jurisdiction to hear the information. 
The Justices overruled the objection, and 
the appellants' solicitor took no further 
part in the proceedings. 

The question (among others) for the 
opinion of the Court was whether the 
summons was legally and properly served 
upon the appellants. 

Macmorrany ICC, Bonsey, and Eicardo, 
for the appellants. — In the absence of 
any appearance by or on behalf of the 
respondent, the sole question for the 
Court is whether there was legal and 
proper service of the summons on the 
appellants. As to service, the proceedings 
under the Sale of Food and Drugs Act, 
1875, are regulated by the Summary 
Jurisdiction Act, 1848, and the proposi- 
tion is that a summons against a limited 
joint-stock company under those Acts 
must be served in accordance with the 
provisions of section 62 of the Companies 
Act, 1862, which enacts that "any sum- 
mons, notice, order, or other document 
required to be served upon the Company 
may be served by leaving the same, or 
sending it through the post in a prepaid 
letter addressed to the Company at their 
registered office " — Order IX. rule 8 ; 
Newby v. Van Oppen [1872] * and Wood v. 
Anderston Foundry Co. [isss].* These 
are all cases of service of summons in civil 
actions; but the present case is one in 
which the summons might well and pro- 
perly have been served under section 62, 
and all books treating on the subject of 
summary jurisdiction refer to that section 
of the Companies Act. 

(1) 41 L. J. Q.B. 148; L. R. 7 Q.B. 293. 

(2) 36 W. B. 918. 
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Peabes, Gukstok & Tee, Lim. v. Bichabdson, 

It might have been suggested, had the Lord Alyerstone, CJ. ^ 
other side been represented, that here 
there was such an appearance of the 



was sucn an appearance 
appellants by their solicitor before the 
Justices as would enable them to deal 
with the matter. But when the defen- 
dant appears merely to take such an 
objection as this, and to protest, there is 
no waiver of the objection nor consent to 
j urisdiction — Dixon v. WeUa [l 89o].* There 
is no authority to shew that service of a 
writ, either civil or criminal, at the 
branch office of a company registered 
under the Companies Acts is good. 

No counsel appeared for the respon- 
dent. 

LoBD Alverstone, C.J. — In the absence 
of legislation or rule lawfully made by 
some competent authority, it seems to us 
that service on a corporation or registered 
company such as this should have been 
effected in accordance with section 62 of 
the Companies Act, 1862. It is clear 
that service of proceedings in the Superior 
Court and in the County Courts must be 
effected in the way pointed out by that 
section ; and we see no reason why in the 
case of criminal proceedings there should 
be greater laxity than in that of civil 
actions, nor why the service of a sum- 
mons for an offence punishable sum- 
marily should not follow the same 
course. We are therefore clearly of opi- 
nion l^at the service of this summons was 
bad. As to the suggestion of waiver by 
appearance, it is plain that the solicitor 
who attended to protest and point out the 
objection to the Justices, and who with- 
drew from the proceedings upon their 
overruling it, cannot be said to have 
waived the objection by his appearance. 

The conviction must therefore be 
quashed. 

Darling, J., and Channell, J., con- 
curred. 

Conviction quashed. 

Solicitors — Neve, Beck Sc Kirby, for appellants. 

[Reported hy G, Metoalfe, Esq., 
Barrister-at-Law. 



(3) 69 L. J. M.C. 116; 25 Q.B. D. 249. 



PIDOEON V. 

GREAT 

YARMOUTH 

WATERWORKS 

CO. 



Darting, J. 
Channell, J. 
1901. 
Nov. 21, 22. 

[71 L. J. K.B. 61.] 
Water Company — Supply of Water — 
Domestic Purposes — Boarding-House — 
Trade or BtLsiness — Great YarmovJtl^ 
Waterworks Act, 1853 (16 Vict. o. awii.), 
ss. 30, 32, and 34. 

The private Act of a water company 
provided that the owner or occupier of any 
house in any street in which any pipe of 
the company should he laid should he en- 
titled to demand a supply of filtered water 
for domestic purposes, and that the com- 
pany should supply such water at certain 
rales not exceeding the rates specified in the 
Act ; and it was further provided that a 
supply of water for domestic purposes 
should not include, inter alia, a supply 
of water fcxr " any trade manufacture or 
husiness whatsoever," and that water for 
purposes other than domestic purposes 
might he supplied hy agreement hetween the 
consumer and the water company. 

A hoarding -house keeper claimed a supply 
of filtered water for domestic purposes, and 
tendered rates for the same calculated upon 
the annual value of his house, which con- 
tained ordinary sitting -rooms, ten hed- 
rooms, two water-closets, hvl no fixed hath, 
and was irihahited hy himself, his family, 
and hoarders, who all used the water ;— 
Held, thai where water supplied to the 
hoarding 'house was in fact used for 
domestic purposes only, and not for the 
purposes of a trade or Imsiness, the water 
company could not under tlieir Act claim 
to supply it hy agreement. 

Case stated by Justices for the borough 
of Great Yarmouth, who had dismissed 
the appellant's summons charging that 
the respondents had refused to furnish 
him with a supply of filtered water for 
domestic purposes in his dwelling-house, 
contrary to the Great Yarmouth Water- 
works Act, 1853.1 

(1) The Great Yarmouth Waterworks Act, 
1853, provides : Section 30 : " That the Com- 
pany shall, at the request of the owner or 
occupier of any house . . . . in any street .... 
in which any pipe of the Company shall be laid, 
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The Justices found as facts that the 
appellant was the occupier of the dwell- 
ing-house on the Marine Parade in the 
borough, into which there was only one 
communication or service pipe from the 
respondents' main ; that he had requested 
the respondents to furnish him with a 
supply of water for domestic purposes, 
and had tendered the rates for the same ; 
that the respondents, alleging that the 
appellant used the water for his busi- 
ness of a boarding-house keeper, had 
refused to comply with such request, 
but had supplied water by meter; also 
that the house contained ordinary sitting- 
rooms, ten bedrooms, two water-closets, 
but no fixed bath, and that water was 
only used in the house for cleansing, cook- 
ing, drinking, and sanitary purposes ; that 
the appellant received into his house for 
reward persons to board and lodge, who 
used the respondents' water ; that the 
appellant carried on the business of a 
boarding-house keeper, and used the re- 
spondents' water in connection therewith, 
the appellant and his family also residing 
upon the premises. 

The appellant contended that, notwith- 
standing he carried on such business, he 
was entitled to a supply of filtered water 
for the purposes for which such water 
was used, being those ordinarily under- 
stood as domestic purposes only ; that the 

or on the application of any person who, under 
the provisions of this Act or any Act incorpo- 
rated herewith, shall be entitled to demand a 
supply of filtered water for domestic purposes, 
furnish to such owner or occupier or other per- 
son a sufficient supply of such water for do- 
mestic use at rates not exceeding the rates here- 
inafter specified." [Here follow rates calculated 
on the annual value of the tenement.] 

Section 32: "That a supply of water for 
domestic purposes shall not include a supply 
of water for cattle, or for horses, or washing 
carriages, where such horses or carriages are 
kept for hire, or by common carriers, nor a 
supply of water for any trade, manufacture, or 
business whatsoever, or for watering gardens, 
or for fountains, or for any ornamental purpose 
whatsoever." 

Section 34 : " That it shall be lawful for the 
company to supply any person with water for 
other than domestic purposes for such remuner- 
ation and upon duch terms and conditions as 
shall be agreed upon between the Company 
and the persons desirous of having such supply 
of water." 



Justices ought only to consider the pur- 
poses for which the water was i*equired 
and used ; and that, in the carrying on of 
a business, water might properly be used 
for domestic purposes, which the respon- 
dents were bound to furnish. Liskeard 
Union v. Liskeard Waterworks [l88l],* 
St, Martin's Vestry v. Gordon [l890j,' and 
Smith V. MiiUer [i893] * were referred to. 

The respondents contended that where 
the householder carried on the business 
of a boarding-house keeper in his house, 
and water was used for any purpose 
whatsoever therein in connection with 
such business, other than for the domestic 
purposes of the householder and his 
DEonily, the respondents were entitled to 
treat such user as a user for business 
purposes, notwithstanding the user was 
confined to the purposes before men- 
tioned, and were only bound to supply 
water for such purposes by agreement. 

The Justices were of opinion that the 
respondents' contention was correct. 

The question for the Court was whether 
they had upon the above statement of facts 
come to a correct determination and de- 
cision in point of law. 

F. Low, for the appellant.— The appel- 
lant is entitled, notwithstanding he keeps 
a boarding-house, to a supply of filtered 
water for domestic purposes, apart from any 
special agreement with the respondent 
water company in respect of such a supply. 
He does not carry on his trade or business 
of a boarding-house keeper by means of 
the water supply. In Liskeard Union v. 
Liskeai'd Waterworks^ a workhouse was 
held to be a dwelling-house so that a 
water company were bound to supply the 
guardians as owners with water for 
domestic purposes, such supply not being 
a supply for public purposes within the 
special Act or the Waterworks Clauses 
Act, 1847. In Barnard Castle Urban 
Council v. Wilson [l90l]* Buckley, J., 
held that a supply of water for a swim- 
ming-bath at a school) carried on under 
a scheme approved by the Sovereign in 
Council, was a supply for domestic pur- 

(2) 7 Q.B. D. 505. 

(3) 60 L. J. M.C. 37 ; [1891] 1 Q.B. 61. 

(4) [1894] 1 Q.B. 192. 

C5) [1901] M.C. 241 ; 70 L. J.Ch. 869; [1901] 
2 Ch. 813. •" 
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poses within section 12 of the Waterworks 
Clauses Act, 1863— iS'i. Martin's Vestry 
V. Gordon ^ and Smith v. MiUUr,^ 

H. Gregory {Balfour Brotone, K.C., 
with him), for the respondents. — The 
question is rather one of fact. If the ap- 
pellant has a connection pipe for domestic 
purposes alone his contention is right; 
but if he use it doubly — that is, for his 
own domestic purposes as well as for his 
trade' of boarding-house keeper, the re- 
spondents are entitled to supply him by 
agreement. If the water is used for his 
lodgers, it is as if he lent pails of water 
to his next-door neighbour, which is not 
a domestic purpose, any more than usiug 
water for cooking and washing vegetables 
at a restaurant for customers who frequent 
it. There is no bath-room, but if he 
charge his customers Qd. a bath for baths 
in their rooms he does so in the way of 
trade. And if he made an inclusive 
charge to cover baths it is the same. St, 
Martin's Vestry v. Gordon ^ is distiuguish- 
able, and in the Barnard Castle Case^ 
Buckley, J., had before him not a case of 
carrying on a trade or business, but a 
county charity school, which he found as 
a fact not to be a business. 

Lord Alverstone, C.J. — The question 
here is whether upon the facts stated the 
appellant is entitled to a supply of water 
from a water company on the scale of pay- 
ment applicable to water used by an ordi- 
nary occupier for domestic purposes. For 
ordinaiy domestic purposes, the scale 
upon which water is supplied and paid for 
is based on the annual value of the house. 
The scheme of the Acts of different water 
companies is in nearly all cases the Fame, 
and is, as in this case, that for ordinary 
domestic purposes water is, as I have 
said, to be paid for on the annual value. 
Section 30 of the Great Yarmouth Water- 
works Act, 1853, provides that the com- 
pany shall at the request of the owner or 
occupier of any house furnish a supply of 
water for domestic purposes; and sec- 
tion 32 enacts that a supply of water 
for domestic purposes shall nob include 
a supply of water for " any trade 
manufacture or business whatsoever." 
In order to deal with this particular 
appeal it is necessary to consider the 



precise findings in the Case stated. 
The Justices have found that the appel- 
lant is the occupier of a dwelling-house 
into which there was only one communica- 
tion or service-pipe from the respondents' 
main ; that he has requested the respon- 
dents to furnish him with a supply of 
water for domestic purposes ; has tendered 
the rates for such supply ; and that the 
respondents, alleging that he used the 
water for his business of a boarding-house 
keeper, have refused to comply with his re- 
quest, and have furnished water by meter. 
The Justices have further found that the 
house contained the ordinary sitting-room, 
ten bedrooms, and so on, but had no 
fixed bath, and that the water was only 
used in the house for cleansing, cooking, 
drinking, and sanitary purposes. In my 
opinion these findings of fact are conclu- 
sive in favour of the appellant. In ordi- 
nary circumstances the expression '* domes- 
tic purposes" does include the use of 
water for the ordinary purposes of domestic 
life by the inmates of a house ; and here 
it has been found as a fact that the only 
persons who used this water were the in- 
mates who boarded and lodged in the 
house besides the appellant and his family, 
who also resided there. 

Although it is perfectly true that the 
appellant was carrying on the trade or 
business of a boarding-house keeper, I 
cannot think that he was in any proper 
or just sense of the word using the water 
for the purposes of his business in any 
other sense than that it was being supplied 
for domestic use to the inmates of the 
house. Of course, if the fieu^ts of any par- 
ticular case shewed either that the water 
was not being used for domestic purposes, 
or that it was being used by persons who 
were not inmates of the house, and who 
were not living there in the sense of being 
in it as ordinary occupiers or inmat^es, 
different questions will arise. 

All I decide is that, it having been found 
in the case before us that there was no use 
of this water except for domestic pur- 
poses, and no use of it by any person 
who was not a resident inmate of the 
house in the ordinary sense of the word, 
the respondents are bound to supply the 
appellant with water, according to the 
scheme of the Act, for domestic purposes. 
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I am therefore of opinion that this appeal 
must be allowed. 

Dabltno, J. — I am of the same opinion, 
but have arrived at it after considerable 
hesitation. It seems to me that a good 
deal of difficulty may arise if an attempt 
be made to extend the present decision 
to other cases in which the facts may be 
different, even slightly different. For 
instance, suppose an attempt be made to 
extend the principle of our present de- 
cision to the case of a hotel or an inn. 
The words of this statute permit of such 
a case as this, where the water is used en- 
tirely for the domestic purposes of the 
person resident in the dwelling-house, which 
in this instance has been turned into a 
boarding-house. But neither does this 
statute, nor do other Waterworks Acts, 
attempt to make each person pay for the 
water he uses, but it enacts that payment 
is to be made by a rate collected and 
calculated on the annual value of the 
house. Obviously the annual value of 
this particular house will be enhanced by 
its being turned into a boarding-house, 
and so in a rough-and-ready way the 
respondent company will receive some 
remuneration ; and therefore it may well 
be that water companies often do not 
care to go into the question of hotels and 
inns, because, as it is, their annual value 
is so high. But it seems to me that the 
case would be very different if the water 
were used for purposes which could not 
be strictly described as domestic. Take 
the case of a person dwelling in the 
house who uses the water for laundry 
purposes, who washes clothes and delivers 
them to the public outside the house: 
that, I think, would be using the water 
for carrying on a trade or business, and 
by no means for a domestic purpose. I 
think the decision in Barnard Castle 
Urban Cowncil v. WiUon,^ although in a 
sense it helps lis in the present case, is 
not unlikely to cause some difficulty. I 
doubt if a swimming-bath was ever con- 
templated as a domestic purpose. I 
know, as a fact, that the question was 
not argued in that case ; so I do not 
understand it as a decision that a swim- 
ming-bath is a case of using water for 
a domestic purpose. 



Ohannbll, J. — I agree. I think the 
words " supply of water for purposes of 
trade'' mean some more direct use of 
water in connection with a business than 
the use of it for domestic purposes by 
the inmates of a house. The rate being 
based on the annual value is apparently 
a rough way of ascertaining the number 
of inmates and the amount of water likely 
to be used for domestic purposes; and 
water for domestic purposes being paid for 
in this way, it is provided that the occu- 
pier should not use the water in any way 
of trade or business, because, presumably, 
that occasions a greater use of water than 
would be required merely for the domestic 
purposes of the inmates. It seems to me to 
make no difference whether the inmates of 
the house are guests entertained by the 
occupier at his own expense, or whether 
they pay him for their own board and 
lodging, or whether, as in the case of 
pupils, their board and lodging is paid 
for by their parents, or whether they 
are inmates of a union workhouse paid 
for by the parish, or whether he carries on 
the business of receiving any such in- 
mates, provided the only question be use 
of water for domestic purposes. As to 
restaurants, there is clearly a use beyond 
the domestic purposes of the inmates, 
though it may be a use of an analogous 
character. As to large hotels, in a great 
majority of cases there is no doubt a use of 
water for the purposes of trade which does 
not come within the water covered by the 
ordinary rate, and it must not be taken 
that our present decision governs the case 
of hotels. As to Barnard Castle Urban 
Council V. Wilson,^ Mr. Justice Buckley 
was trying law and fact together, and 
his decision as to the swimming-bath was 
merely based on fact. For my part, if 
such a bath were used for teaching 
swimming, I should have thought such a 
purpose a purpose of trade. What the 
learned Judge undoubtedly meant to 
decide was that it was used for the 
ordinary purposes of the pupils of the 
particular school, and that that was not 
a trade purpose. 

LoBD Alverstone, O.J. — I wish to add 
that, in my view, the case of a swimming- 
bath must depend on the particular facts 



Digitized by 



Gpogle 



16 



CASES CONNECTED WITH 



PlDQEON V. G£EAT YARMOUTH WATERWORKS Oo. 



of the case, and that the use of water 
for it is not a domestic use in every 
instance. 

Appeal allowed. 



Solicitors— Tarry, Sherlock & King, agents for 
E. E. Blyth, Norwich, for appellants ; Williams 
Sc James, agents for Worship & Kislng, Great 
Yarmouth, for respondents. 

^Reported by Q, Metcalfe^ Etq.^ 
BarrUter-at' Law. 



Lord Alverstone, O.J. ^ 

Darling, J I hex i;. essex 

Channell,^J. V ^^^^^^^ 

Nov. 20. ) 

[71 L. J. K.B. 148.] 

Rating — Poor Rate — Appeal — Second 
Rate since Notice of Objection to Valuation 
List — Necessity for Further Notice of 
Objection to List — Union Assessment Com- 
mUtee Act, 1862 (25 <k 26 Vict. c. 103), 
9. 18 — Union Assessment Committee Amend- 
ment Act, 1864 (27 cfe 28 VicL c. 39), s. 1. 

On June 23, 1900, the appellants gave 
to the assessment committee notice of objec- 
tion to the valuation list, on the gro^md 
that their premises were over-assessed. The 
assessment committee reduced the assess- 
ment, though not to the extent claimed by 
the appellants, and the appellants appealed 
to special sessions against the current rate. 
The next rate was made on October 26, 
1900, and the assessment having subse- 
quently been farther reduced by the deci- 
sion of special sessions, though not to the 
extent claimed, and the valuation list 
altered accordingly, the appellants paid 
that rate on the assessment so reduced. A 
farther rate was made on May 4, 1901, 
and ilie appellants gave notice of appeal to 
quarter sessions against that rate. The re- 
spondents took the preliminary objection 
that by section \ of the Union Assessment 
Committee Amendment Act, 1864, it was a 
condition precedent to the appellants* right 
to appeal that they should again have given 
to the assessment committee notice of objec- 
tion to the list. The quarter sessions 



allowed the objection, and dismissed the 
appeal: — Held, that they had properly 
allowed the objection, and should not be 
compelled by mandamus to hear the appeal. 
Whether a person who has objected to the 
valuation list before the assessment com- 
mittee only on the ground that his own pre- 
mises are over-assessed can appeal to sessions 
on the additional grounds that the premises 
of other persons are under-assessed, and that 
rateable premises of other persons are 
omitted from the rate, quaere. 

Hule nisi for a mandamus to compel 
the Justices of Essex to hear and deter- 
mine an appeal against a poor rate. 

Messrs. B. & F. Tolhurst & Ooz, a firm 
of solicitors (hereinafter called the appel- 
lants), were in occupation of offices at 
61 High Street, Southend-on-Sea. 

On May 8, 1900, the overseers of the 
poor of the parish of Prittlewell, in the 
Kochford Union, in the county of Essex, 
made a poor rate, which was afterwards 
duly allowed and published. 

In the rate the appellants were assessed 
in respect of their premises on the basis 
of the valuation list then in force — namely, 
on a gross estimated rental of 180/. and a 
rateable value of 160/. 

On June 23, 1900, the appellants gave 
notice of objection to the valuation list to 
the assessment committee of the Rochford 
Union, on the ground that their premises 
were assessed at sums exceeding the true 
gross estimated rental and the rateable 
value thereof, and claimed to have the 
assessment reduced to 90Z. gross estimated 
rental and Sll. rateable value. 

On September 5, 1900. the committee 
heard the objection, and reduced the 
assessment of the premises to 150Z. gross 
estimated rental and 1351. rateable value. 

On October 26, 1900, the overseers 
made a further poor rate, which was duly 
allowed and published. 

The appellants appealed against the 
decision of the assessment committee to the 
Justices in special sessions, on the ground 
stated in their notice of objection. 

On November 6, 1900, the Justices 
heard the appeal, and reduced the assess- 
ment to 130/. gross estimated rental and 
117/. rateable value, and the valuation 
st was altered accordingly. 
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The appellants paid the rate of Octo- 
ber 26, 1900, on the reduced assessment 
of 130^. gross and 117Z. rateable value. 

On May 4, 1901, the overseers made a 
further poor rate, which was duly allowed 
and published, and by that rate the 
appellants' premises were assessed as last 
above mentioned. 

On June 12, 1901, the appellants gave 
notice of appeal to quarter sessions against 
this rate, on the grounds — first, that their 
premises were assessed at sums exceeding 
the true gross estimated rental and rate- 
able value; secondly, that certain pre- 
mises therein mentioned, in respect of 
which certain persons therein mentioned 
were respectively assessed in the said rate 
were therein assessed unfairly and incor- 
rectly, and at sums le^ than the true 
gross e&timated rentals and rateable values 
thereof; and thirdly, that certain rate- 
able hereditaments therein mentioned in 
respect of which certain persons therein 
mentioned were liable to be rated, were 
omitted from the rate, and ought to be 
inserted therein, and duly assessed at 
their respective gross estimated rentals 
and rateable values. 

On July 3, 1901, at the general quarter 
sessions for the county the appeal came 
on for hearing, the appellants, the assess- 
ment committee, and certain of the per- 
sons mentioned in the notice of appeal, 
being respectively represented by counsel. 

Before the appeal was heard the follow- 
ing preliminary objections were made on 
behalf of the respondents — first, that as 
regards the first ground of appeal the 
appellants were concluded by the finding 
of the special sessions on November 6, 
1900, that findiog not having been ap- 
pealed against and being therefore binding 
and condusive under sections 6 and 7 of 
. 6 A 7 WiU. 4. c. 96 ; secondly, that as 
regards the same ground of appeal the 
appellants were not entitled to appeal to 
quarter sessions against the rate without 
again objecting before the assessment 
committee to the valuation list on which 
that rate was based, the appellants not 
having so objected since they made the 
objection on June 23, 1900 ; and thirdly, 
that as regards the second and third 
grounds of appeal the appellants could not 
be heard because they had not at any 



time objected to the valuation list on any 
of these grounds. 

The Court of quarter sessions allowed 
the preliminary objections, and dismissed 
the appeal with costs, refusing to hear it 
upon the merits. 

The appellants obtained a rule nin for 
a mandamus to compel the Justices in 
quarter sessions to hear the appeal. 

Avoryy K,C,, and J. C. Earle^ for the 
assessment committee, shewed cause. — 
The quarter sessions were not bound to 
hear the appeal. The first objection to 
the appeal — namely, that the appellants 
were concluded by the decision of special 
sessions — is not now insisted upon. The 
second objection to the appeal was con- 
clusive. By giving notice of objection to 
the valuation list to the assessment com- 
mittee in June, 1900, the appellants may 
have become entitled to appeal against 
the rate which immediately followed \ but 
they did not become entitled to appeal 
against the subsequent rate of May 4, 
1901. To entitle them to appeal against 
the latter rate it was necessary that 
they should again object to the list 
before the assessment committee. Under 
section 1 of the Union Assessment 
Committee Amendment Act, 18G4,^ 

(1) The Union Assessment Committee Aot, 
1862, 9. 18, provides: "... any person who 
may feel himself aggrieved by any valaation 
list on the ground of unfairness or incorrectness 
in the valuation of any hereditaments included 
therein, or on the ground of the omission of 
any rateable hereditament from such list, may 
at any time after the deposit as aforesaid of 
such list, and before the expiration of twenty- 
eight days after the notice of the deposit as 
aforesaid, give to the committee and to the 
overseers a notice in writing of his objection, 
specifying the grounds thereof, and where the 
ground of any objection shall be unfairness or 
incorrectness in the valuation of any heredita- 
ment in respect of which any person, other 
than the person objecting, is liable to be rated, 
or the omission of such hereditament, also give 
notice in writing of such objection, and of the 
ground thereof, to such other person." 

The Union Assessment Committee Amend- 
ment Act, 1864, s. 1, provides : " Before any ap- 
peal shall be heard by any special or quarter 
sessions against a poor rate made for any parish 
contained in any union to which the Union 
Assessment Committee Act, 1862, applies, the 
appellant shall Kive twenty-one days* notice in 
writing previous to the special or quarter ses- 
C 
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it is a condition precedent to the right to 
appeal against each and every rate made 
in conformity with the valuation list that 
the appellant should have given notice of 
objection against the list to the assessment 
committee — Reg. v. Great Western Rail- 
vHvy [i869].^ The later cases— namely, 
Reg, V. Wiltshire Justices [1879],^ Reg, v. 
Derhyshire Justices [i87ij,* and Reg. v. 
Denbighshire J'uaeioe* [1885] *— only decide 
that a ratepayer who has given notice of 
objection to the list may appeal against 
the next rate without again giving notice 
of objection. In such a case as this the 
appeal is divisible, and the quarter ses- 
sions, though they ought to hear it on a 
good ground, may refuse to hear it on a 
bad ground — Reg. v. Kent Justices \\%ld\.^ 
The third objection is also valid — namely, 
that the appellants never objected to the 
valuation list on the ground that any 
person was underrated or omitted from 
the list. In view of section 1 of the Act 
of 1864, it cannot be said that the assess- 
ment committee had not power to deal 
with such objections to the list. 

Macaskie, K.C.y and A. Glen, for the 
appellants, in support of the rule. — The 
appellants were entitled to appeal to 
quarter sessions, on the ground that they 
were themselves overrated, without giving 
to the assessment committee a second 
notice of objection to the valuation list. 
Section 1 of the Union Assessment Com- 

sions to which such appeal is to be XDade of 
the intention to appeal, and the grounds thereof, 
to the assessment committee of such union : 
Provided, that after the 1st of August next no 
person shall be empowered to appeal to any 
sessions against a poor rate made in conformity 
with the valuation list approved of by such com- 
mittee, unless he shall have given to such com- 
mittee notice of objection against the said list, 
and shall have failed to obtain such relief in 
the matter as he deems just ; and which objec- 
tion, after notice given at any time in the 
manner prescribed by the said Act with respect 
to objections, the committee shall hear, with 
full power to call for and amend such list, 
although the same has been approved of, and 
no subsequent list has been transmitted to 
them, and if they amend the same shall give 
notice of such amendment to the overseers, who 
shall thereupon alter their then current rate 
accordingly." 

(2) bS L. J. M.C. 89 ; L. R. 4 Q.B. 323. 

(3) 48 L. J. M C. 142 ; 4 Q.B. D. 326. 

(4) 25 L. T. 43. 

(fi^ f54 L. J. M.C. 142; 16 Q.B. D. 451. 
(6) 40 L. J. M.C. 76 ; L. R. 6 Q.B. 132. 



mittee Amendment Act, 1864, does not 
require a person to give a fresh objection 
to the list before appealing against each 
successive rate. The notice of objection 
to the list given by the appellants in 
June, 1900, was sufficient to entitle them 
to appeal against any subsequent rate. 
It was not necessary that they should go 
back and again object before the com- 
mittee, so long as the valuation list, and 
the circumstances of the parish affecting 
the value of property, remained un- 
changed. In Reg. v. Greai Western 
Railway * the Court confused together the 
valuation list and a rate made in con- 
formity with the list. That case is incon- 
sistent with and cannot be preferred to 
Reg. V. Derbyshire Justices,^ Reg. v. WiU- 
shire Justices* and Reg. v. Denbighshire 
Justices.^ The appellants were entitled 
to appeal to quarter sessions, both on the 
ground that they were themselves over- 
rated and also on the ground that other 
persons were underrated or omitted from 
the rate, without giving to the assessment 
committee any notice of objection to the 
valuation list. The notice of objection 
required by section 1 of the Act of 1864 
is a notice given in the manner prescribed 
by the Union Assessment Committee Act, 
1862. Section 18 of the Act of 1862 
provides that the person aggrieved may at 
any time before the expiration of twenty- 
eight days, after notice of the deposit of 
the valuation list by the overseers, give 
notice of objection. The provision as to 
notice of objection to the list is thus per- 
missive only, and not compulsory, and, 
moreover, its operation is confined to the 
period of twenty-eight days after notice of 
deposit of the list. In the present case 
the notice of objection was not given 
within that period. The assessment com- 
mittee had therefore no jurisdiction to 
entertain the appellants' grounds of objec- 
tion to the list. If the appellants had 
gone before the committee they would 
have been told that the committee had 
no jurisdiction. There is no case which 
decides that the committee can consider 
an objection on the ground that other 
hereditaments are underrated, after the 
twenty-eight days have elapsed. 

[Lord Alverstonb, C.J. — Reg. v. KerU 
Jtbsti4>s ^ seems to aesume that they can.] 

The appellants were entitled, in the cir- 
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cumstanoes, to appeal to quarter sessions 
without going before the assessment com- 
mittee — Reg. V. London and North- Western 
Railway [\S7 6]'' and Reg. v. Price; Cohj 
ex parte [I893p 

[They also referred to Reg. v. Langri- 
viUe Overseers [i884] ' and Reigaie Union 
V. Sauih-Ecuiem Railiifay [l894].^®] 

Avary, K,C.j replied. 

Lord Alvebstone, C.J. — ^This is a rule 
for a mandamhus requiring the Justices of 
Essex to hear and determine an appeal 
against a poor rate. Three preliminary 
objections were taken to the hearing of 
the appeal, and these objections were 
allowed by the Justices. 

The first objection was that, as regards 
the alleged over-rating of their own pro- 
perty, the appellants had already appealed 
to special sessions, and that the decision 
of special sessions was final in the sense 
that it declared the value of the property 
for the purpose of the existing valuation 
list, for the purpose of all rates which 
might subsequently be made upon that 
list. That objection is not, and could not 
be insisted upon, for it is quite clear that 
there may be an appeal against later 
rates. 

The second objection was that as 
regards their own property the appellants 
were not entitled to appeal to quarter 
sessions against the rate without again 
giving to the assessment committee notice 
of objection to the valuation list ; and in 
my opinion that was a good objection. I 
think the rule ought to be discharged on 
the ground that there was not a fresh 
notice of objection to the assessment 
committee before the second appeal was 
brought. 

When the authorities are carefully 
considered, there is not any real incon- 
sistency between them. I understand 
the substance of them to be this, and no 
more : that under section 1 of the Uuion 
Assessment Committee Amendment Act, 
1864,^ if a party has been before the 
assessment committee and failed to obtain 
relief in respect of the very matter which 

(7) 46 L. J. M.C. 102. 

(8) 62 L. J. M.C. 71. 

(9) 54 L. J, Q.B, 124 ; 14 Q.B. D. 83. 
(10) 63 L. J. M.C. 66; [1894] 1 Q.B. 411. 



he is making the subject of the appeal, 
then he need not go before the assessment 
committee again ; but unless that is the 
real state of things it is a condition pre- 
cedent to his right to appeal that he shall 
have gone before the assessment com- 
mittee and have failed to obtain relief. 

The case of Reg. v. Great Western 
Railway ' is a distinct authority that 
where there is a second rate and a 
second appeal, a second notice shall be 
given. It is said that that case has been 
doubted by Chief Justice Cockburn in 
Reg. V. Wiltshire Justices,* that it is 
inconsistent with Reg. v. Denbighshire 
Justices,^ and that it is no longer to be 
regarded as law. Of course, if that was 
the tru^ view, we should be bound by it, 
and I should at once adhere to it ; but I 
do not think any of the criticisms upon 
Reg. V. Oreai Western Railway ' touch the 
substance of that case. In each of the 
later cases the real question was entirely 
different. In Reg. v. Wiltshire Justices ' 
it was decided that where a person has 
been before the assessment committee and 
a rate is made and he determines to 
appeal, as he has been before the assess- 
ment committee with regard to the 
valuation on which that rate is founded, 
he need not go before them a second time. 
The case of Reg. v. Derbyshire Justices ^ 
went a little further and decided that 
where a person has been before the assess- 
ment committee and has got a certain 
amount of relief, but is not satisfied 
and desires to appeal, he need not go 
a second time before them because he has 
not got the full relief which he asked for 
and to which he thinks he is entitled. 
Then came the case of Reg. v. Denbighshire 
JusticeSj^ and the real decision there was 
this, and this, I think, only — that where 
a rate is made which is the first effective 
rate after any relief which a person has 
obtained from the committee, then he can 
appeal without going a second time before 
them. In other words, it is only a fur- 
ther development under slightly different 
circumstances of the cases of Reg. v. 
Wiltshire Justices * and Reg, v. Derbyshire 
Justices.^ Any one who will take the 
trouble to look at the dates in that case 
will find that the incident of a rate having 
been made in April and paid had nothing 
02 
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to do with the decision. The point was 
whether it was necessary to go to the 
assessment committee a second time after 
the September hearing, before appealing 
against the November rate. 

That being so, I think the case of Reg. 
V. Great Western Railioay,'^ when properly 
regarded, is applicable to an appeal 
against a later rate ; and that that case, 
and the subsequent cases, shew that 
persons must fulfil, with regard to the 
rate appealed against, the conditions of 
the statute. This seems to me to be 
most reasonable. Valuation lists in the 
country remain unaltered longer than 
valuation lists in London. A consider- 
able number of years often elapses 
before the parish is re- valued. A man 
goes before an assessment committee 
immediately after a rate is made, and 
he either gets relief or he does not. 
If he does not get relief he need not 
appeal : he may pay the current rate and 
subsequent rates. As years go on the 
circumstances in the parish or the charac- 
ter of the land alters, and he thinks he 
ought to be assessed on a lower valuation. 
The appellants do not dispute that in those 
circumstances it would be improper that 
he should be entitled to appeal without 
again going before the assessment com- 
mittee, especially when the assessment 
committee may be respondents to the 
appeal and made to pay costs. Their 
answer is that they admit that he should 
go before the committee when the state 
of circumstances has altered. My brother 
Channell pointed out that the quarter 
49essions cannot consider any such point. 

In the present case the appeal with 
regard to the previous rate of May, 1900, 
which as a matter of fact was heard in 
November, was over. There was an 
October rate against which the appellants 
might possibly have appealed, but which 
they paid. In May, 1901, they were 
minded to raise the question again. A 
period of twelve months had elapsed, and 
it was not the same rate in respect of which 
they were appealing. In my opinion, as 
poor rates are made from year to year, 
and as a man has a right to appeal against 
each rate if he thinks fit, having that 
right, he must fulfil the provisions of 
section 1 of the Act. 



The third objection to the appeal was 
that two of the grounds stated in the 
notice of appeal — namely, the under-assess- 
ment of the premises of other persons and 
the omission of certain rateable heredita- 
ments from the rate — had never been 
before the assessment committee at all. 
With regard to the question whether or 
not the J ustices were right in allowing that 
objection, I propose to express no opinion. 
It is an extremely difficult question, and 
one which may be raised iiy some case 
where it is necessary to decide it. There 
are, as was pointed out on behalf of the 
appellants, authorities both ways. There 
are authorities which assume that the only 
means of questioning the assessments 
of other persons and including omitted 
hereditaments, is by a proceeding under 
section 18 of the Act of 1862 ; and there 
are authorities which follow the view that 
the Act of 1864, by necessary implication, 
gives the assessment committee power to 
summon the other persons before them 
and deal with the matter on a representa- 
tion by a person who is going to appeal. 
I think there is a good deal to be said in 
favour of both views. It is not necessary 
to decide the point, and I must not be 
supposed to be expressing any opinion 
upon it in this particular case. I decide 
this case on the ground that no proper 
notice of objection was given to the assess- 
ment committee, and, in the words of the 
statute, that there was no failure to obtain 
relief. I think the rule should be dis 
charged. 

Dablinq, J. — I am of the same opinion. 

Channell, J. — I agree. 

Bute discharged. 



Solicitors — Kingsford, Dorman & Co., agents for 
W. & F. Gregson, Southend-OD-Sea ; Sismey 
& Cook, agents for B. & F. Tolbnrst & Cox, 
Southend-on- Sea. 



[tUported hy J, Ritchie, JStq., 
Barrigter-at-Law, 
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[CROWN CASE RESERVED.! 

^\^] REXt;, LINES* 

[71 L. J. K.B. 125.] 
Criminal Law — Indictment — Destruc- 
tion of Game by Night — VaUdity of Count 
Charging Third Offence — Night Poaching 
Act, 1828 (9 Geo. 4. c. 69), m. 1 and 9. 

A count of an indictment for a third 
offence against section 1 of the Night 
Poaching Act, 1828, of entering by night 
upon land v)ith a gun for tJie purpose of 
taking game^ which 9hew8 upon iMfobce of 
it that the first of the two previous convic- 
tions named in the count was under sec- 
tion 9 of the Act, for entering by night with 
three other persons armed with bludgeons 
on land for the purpose of taking game, is 
bad, inasmuch as it does not appecyr from 
the count thai the person charg&d has " so " 
offended a third time within the meaning 
of section \ of the Act, 

Case stated by the Deputy-Chairman of 
the Bedfordshire Quarter Sessions. 

At the general quarter sessions of the 
peace for the county of Bedford, holden at 
Bedford, on October 30, 1901, John Lines 
was tried before the deputy-chairman and 
others, Justices of the peace, on the fol- 
lowing count of an indictment: *' Bedford- 
shire to wit. The jurors for our lord the 
King, upon their oath^ present that John 
Lines, on January 27, in the year of our 
Lord, 1879, at the Court of Oyer and 
Terminer and General Gaol Delivery, held 
at Hertford, in and for the county of 
Hertford, was in due form of law con- 
victed on a certain indictment for that he, 
the said John Lines, with three other 
persons, in the night of November 11, in 
the year of our Lord 1878, together being 
then by night respectively armed with 
bludgeons, did then together by night, 
armed as aforesaid, unlawfully enter cer- 
tain lands in the occupation of Lord 
Brownlow, situate in the parish of Stud- 
ham, in the county of Hertford, for the 
purpose therein of taking and destroying 
game contrary to the statute in that behalf, 
and the said John Lines being then so 
convicted as aforesaid, was then and there 
adjudged and sentenced to a term of penal 

* Coram^ Lord Alverstone, O.J.. Lawrance, J., 
Wright, J., Brace, J., and Darling, J. 



servitude for five years. And the jurors 
aforesaid, upon their oath aforesaid, do 
further present that after the said John 
Lines had been so convicted as aforesaid, 
to wit on November 17, in the year of 
our Lord 1886, the said John Lines, at 
Great Berkhampstead, in the county of 
Hertford, was duly convicted before 
Dudley H. Ryder and A. P. Paston 
Cooper, two of her late Majesty's Justices 
for the said county of Hertford, for that 
he, the said John Lines, in the night of 
November 16, in the year of our Lord 
1886, did then by night then and there 
unlawfully enter land situate in the 
parish of Studham, in the said county of 
Hertford, in the occupation of the Right 
Hon. Earl Brownlow, with a gun, for the 
purpose then and there of taking and 
destroying game contrary to the statute 
in that behalf, and the same being his 
second offence in that behalf the said 
John Lines was for such last-mentioned 
offence committed to prison for a term of 
six calendar months, there to be kept to 
hard labour, and was then and th^re 
further ordered at the expiration of such 
last-named sentence to find sureties by 
recognizances himself in 20^. and two 
sureties in 10^. each, or one surety in 20/. 
for his not so offending again for the 
. space of two years then next following, 
and in de&ult of such sureties to be 
imprisoned and kept to hard labour for a 
further term of six calendar months. 
And the jurors aforesaid, upon their oath 
aforesaid, do further present that the said 
John Lines afterwards and after he had 
been so twice convicted as aforesaid, to wit 
on December 19, in the year of our Lord 
1899, by night, to wit about the hour of 
5.30 in the night of the same day, did 
unlawfully enter certain land, situate at 
Whipsnade, in the county of Bedford, in 
the occupation of Arthur Macnamara, 
and was then by night unlawfully in the 
said land with a certain gun, for the pur- 
pose by night as aforesaid of therein 
taking and destroying game against the 
form of the statute in such case made and 
provided, and against the peace of our 
lord the King, his Crown, and dignity." 

Tt was objected upon behalf of the 
defendant that the count was bad, inas- 
much as it disclosed no identical offence ; 
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that the offence for which the defendant 
stood indicted being an offence against 
section 1 of the Night Poaching Act, 
1828 (9 Geo. 4. c. 69), an indictment 
for such offence would only lie in the case 
of a person who *' so offended " a third 
time ; that the first of the previous con- 
victions named in the count shewed on 
the face of it that it was an offence against 
section 9 of the said statute and not against 
section 1 ^ ; that the punishment for a 
third offence under section 1 of the statute 
was of a cumulative nature, and that 
liability to indictment under section 1 
was dependent on the fact of the defen- 

(1) By section 1 of the Night PoachiDg Act, 
1828: ** If any person shall, after the passing 
of this Act, by night, unlawfully take or de- 
stroy any Game or Rabbits in any land, 
whether open or inclosed, or shall by night 
unlawfully enter or be in any land, whether 
open or inclosed, with any Gun, Net, Engine, 
or other Instrument, for the purpose of ts^ng 
or destroying Game, such offender shall, upon 
conviction thereof before two Justices of the 
Peace, be committed for the first offence to the 
common gaol or house of correction for any 
period not exceeding three Calendar months, 
there to be kept to hard labour, and at the 
expiration of such period shall find sureties by 
recognizance, ... for his not so offending 
again for the space of one year next following ; 
and in case of not findiog such sureties, shall 
be further imprisoned and kept to hard labour 
for the space of six Calendar months, unless 
such sureties are sooner found; and in case 
such person shall so offend a Second time, and 
shall be thereof convicted before two Justices 
of the Peace, he shall be committed to the 
common gaol or house of correction for any 
period not exceeding six Calendar months, 
there to be kept to hard labour, and at 
the expiration of such period shall find 
sureties by recognizance, or bond as aforesaid, 
himself in Twenty Pounds, and two Sureties in 
Ten Pounds each, or one Surety in Twenty 
Pounds, for bis not so offending again for the 
space of two years next following ; and in case 
of not finding such Sureties, shall be further im- 
prisoned and kept to hard labour for the space 
of one year, unless such Sureties are sooner 
found ; and in case such person shall so offend 
a Third time, he shall be guilty of a Mis- 
demeanor. . . ." 

By section 9 : " And be it enacted, that if 
any Persons, to the Number of three or more 
together, shall by night unlawfully enter or be 
in any land, whether open or inclosed, for the 
purpose of taking or destroying game or rabbits, 
any of such persons being armed with any Gun, 
Crossbow, Fire Arms, Bludgeon, or any other 
offensive weapon, each and every of such persons 
shall be guilty of a Misdemeanor, . . ." 



dant having been dealt with for his pre- 
vious offences summarily in the manner 
provided by section 1 ; whereas, for an 
offence under section 9, a defendant 
expiates his offence by the punishment 
awarded, and owes nothing further to the 
law. 

The deputy-chairman held that under 
the authority of the decision in Rex v. 
Ball [1832]^ the offence for which the 
defendant was convicted under section 9 
was an offence under section 1, "though, 
from the circumstances of aggravation 
which accompanied it, it was punishable 
under section 9," and that the power to 
indict under section 1 was dependent 
upon the offence being a third offence, 
and that, if the first and second offences 
were, in fact, offences against section 1, 
it did not matter under what section the 
defendant had been convicted or before 
what tribunal he had been tried. He 
also held that the point raised for the 
defence as to the punishment which the 
defendant had suffered in respect of his 
first offence did not affect the validity of 
the indictment, but might properly be 
urged on the question of the punishment 
to be awarded him for his present offence. 
The jury found the defendant guilty on 
the count above referred to. The pre- 
vious convictions were duly proved. 

The deputy- chairman respited judg- 
ment until the decision of the Court for 
Crown Cases Reserved was known. 

The question for the opinion of the 
Court was whether the first of the pre- 
vious convictions stated in the count re- 
ferred to could be treated as a first con- 
viction ior the purpose of the indictment. 

Lord Coleridge^ K.C. (Stimaon with 
him), for the prosecution. — An offence 
under section 9 of the Act is also an 
offence under section 1. The defendant 
therefore was properly charged with a 
third offence under section 1, although 
the first conviction took place under sec- 
tion 9. Rex V. Ball^ is an authority for 
that proposition. 

The defendant was not represented. 

Lord ALVERSTOim, C.J. — In this case 
the point reserved depends upon whether 
or not the previous 2)roceedings against 
(2) 1 Moo. C.C. 33a 
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the prisoner oome within the words 
''shall so offend for a third time" in 
section 1 of the Night Poaching Act, 
1828. It has been contended upon 
behalf of the prosecation that a convic- 
tion under section 9 ought to be regarded 
as including a conviction under section 1, 
because a conviction for the lesser offence 
under section 1 is included in the convic- 
tion under section 9 for the greater 
offence. It is quite true that in section 9, 
as also in section 1, the words '* unlaw- 
fully enter or be in any land, whether 
open or inclosed, for the purpose of 
taking or destroying game'' occur, but 
I thic^ that, having regard to the words 
*' or any other offensive weapon *' in sec- 
tion 9, that section does not refer merely 
to weapons for the purpose of taking or 
destroying game. Section 9 refers to 
weapons likely to cause serious assaults. 
In my opinion, the words "so offend" 
in section 1 mean a repetition of the 
offence of unlawfully entering or being 
in any land for the purpose of taking 
game for which proceedings have been 
taken under section 1. In the pre- 
sent case there is no evidence of two 
previous convictions under section 1. In 
my opinion, Bex v. BaU ' is not an autho- 
rity for the purpose for which it has been 
cited upon behalf of the prosecution. In 
that case the question arose as to the 
power to apprehend poachers under sec- 
tion 2 of the Night Poaching Act, 1828, 
and it was held that there was power to 
apprehend poachers although three or 
more were found armed, inasmuch as the 
prisoner had committed an offence under 
section 1 of the Act as well as under 
section 9. In my opinion, that decision 
does not shew that we must treat a con- 
viction under section 9 as equivalent to a 
conviction so as to enable us to deal with 
the defendant in this case for a third 
offence under section 1. 

Lawbancb, J., Wright, J., Bruce, J., 
and Darling, J., concurred. 

Conviction quashed. 

Solicitors — Austin k, Austin, agents for William 
Austin, Luton, for prosecution. 

[Bsported by J. E. AldoM, Esq., 
Barriiter-ai'Lam. 



[CROWN CASK BESBRVBD.] 

dIS.^U.} RBX r. wibbiian.' 

[71 L. J. K.B. 128.] 

Criminal Law — BamJeruptcy — Failwre 
by Debtor to Disaover Property to Trustee 
— Disclosure by Debtor at Private Meeting 
of Creditors — Admissibility of Evidence 
JVegativing Intent to Defraud — Debtors 
Act, 1869 (32 <t 33 Viet. c. 62), s. 11, 
sub'Ss, 1, 2, 4, and 6. 

Evidence that a debtor at a private 
meeting of his creditors held shortly before 
his bankruptcy disclosed all his property is 
admissible for the purpose of negativing 
Offvy intent to defrcMd, upon an indictment 
under section 11, sub-sections 1, 2, 4, and 
Q of the Debtors Act, 1869, charging him 
uyilh not fvJhf and truly discovering to the 
trustee in bankruptcy aU his property. 

Case stated by the Assistant- Recorder 
for the City of Birmingham. 

The defendant was tried at the Quarter 
Sessions for the City of Birmingham, on 
October 12, 1901, on an indictment con- 
taining eight counts, framed under sub- 
sections 1, 2, 4, and 6 of section 11 of 
the Debtors Act, 1869,^ charging the de- 

* Coraiiiy Lord Alverstone, C. J., Lawranoe, J., 
Wright, J., Bruce, J., and Darling, J. 

(1) By section 11 of the Debtors Act, 1869 : 
" Any person adjudged bankrupt, and any per- 
son whose affairs are liquidated by arrangement 
in pursuance of the Bankruptcy Act, 1869, shall, 
in each of the cases following, be deemed 
guilty of a Misdemeanour, and on conviction 
thereof shall be liable to be imprisoned for any 
time not exceeding two years, with or without 
hard labour; that is to say, 

" 1. If he does not, to the best of his know- 
ledge and belief, fully and truly discover to 
the trustee administering his estate for the 
benefit of his creditors all his property, real 
and personal, and how, and to whom, and for 
what consideration, and when he disposed of 
any part thereof, except such part as has been 
disposed of in the ordinary way of his trade (if 
any), or laid out in the ordinary expense of his 
family, unless the jury is satisfied that he had 
no intent to defraud : 

'* 2. If he does not deliver up to such trustee, 
or as he directs, all such part of his real and 
personal property as is in his custody or under 
h!6 control, and which he is required by law to 
delivei up, unless the jury is satisfied that he 
had no intent to defraud : . . . 

" 4. If after the presentation of a bankruptcy 
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fendant with not fully and truly discover- 
ing to the trustee administering the estate 
for the benefit of his creditors two sums of 
70/. and 65/. l^. 2d. respectively. It was 
proved in evidence that the defendant 
carried on the business of a timber mer- 
chant at Elkington Street, Birmingham. 
He also traded at 83a Constitution Hill, 
Birmingham, under the name of the 
Unique Cabinet Manufacturing Co.'s 
Works. This latter was quite a small 
business. On April 18 and 19, 1901, the 
defendant instructed an auctioneer to sell 
by auction the business that he carried on 
at 83 a Constitution Hill, and also his house- 
hold furniture and effects where he resided 
at Westminster Road, Handsworth. The 
auctioneer, on defendant's instructions, 
sold both his business and the household 
furniture the next day, April 20, 1901. 
The business was sold for 35/. The house- 
hold furniture was also sold for 108/. 15^. 
On April 24, 1901, the auctioneer gave 
the defendant an open cheque for 70/. on 
account of these two sales. The defen- 
dant presented the cheque at the bank 
the same day and received the money for 
it. On April 25 the auctioneer gave the 
defendant another open cheque for 65/. 
1^. 2d. J being the balance due to the de- 
fendant, less expenses, on these sales, and 
on the same day the defendant also cashed 
this cheque at the same bank. These 
were the two sums in respect of which 
the defendant was charged with the 
offences set out in the indictment. On 
April 27, 1901, the defendant executed a 
deed of assignment. The petition in 
bankruptcy was filed by a creditor on 
May 7, 1901, the act of bankruptcy being 
the execution of this deed. The receiving 
order was made on May 20, 1901, and 
the defendant was adjudicated bankrupt 
thereon on July 8, 1901. The defendant 
filed his statement of affairs, in which 

petition against him or the commencement of 
the liquidation, or within four months next 
before sach presentation or commencement, he 
conceals any part of his property to the value 
of ten pounds or upwards, or conceals any debt 
due to or from him, unless the jury is satisfied 
that he had no intent to defraud : . . . 

" 6. If he makes any material omission in 
any statement relating to his affairs, unless the 
jury is satisfied that he had no intent to de- 
fraud." 



he made no mention of the receipt by 
him of either of the sums of money so 
received by him as aforesaid. The defen- 
dant had also to answer in writing cer- 
tain questions contained in a form called 
"0. R. 7." Question 11 was "What 
money had you in your possession or 
under your control at the date of the 
receiving order 1 " To this the defendant 
answered " None." The assistant official 
receiver on May 22, 1901, saw the defen- 
dant with reference to his answers to the 
questions in the said form " O. R. 7,'' and 
on being questioned the defendant then 
stated that he had had some furniture, 
but that it was sold by auction on March 1 1 , 
1901, and that he had received 90/. for 
it, which he had expended in his business. 
On June 19, 1901, the defendant swore 
to his said statement of affairs, and in the 
said statement he made no mention under 
the head of cash in hand of either of the 
said two sums of money so received as 
aforesaid. On July 9, 1901, one James 
Rhodes was duly appointed trustee in 
the defendant's bankruptcy, and at an 
interview between the said trustee 
and the defendant on July 17, 1901, 
the trustee asked the defendant for 
the name of the auctioneer who had 
sold his furniture on March 11, 1901, 
and where the account was. The defen- 
dant said that he could not remember the 
name of the auctioneer, nor could he give 
any account of the matter. On August 15 
and 16, 1901, the examination of the 
defendant was taken before the Registrar. 
It appeared that there had been a private 
meeting of the defendant's creditors on 
May 11, 1901, at which the defendant 
and his solicitor and one Richards, the 
trustee under the said deed of assignment, 
were present, and the defendant's counsel 
tendered evidence to shew that the defen- 
dant at the private meeting of the cre- 
ditors had disclosed the sale of his said 
furniture and business, the amount he 
received from the said sale, and that the 
various creditors questioned him as to 
what he had done with the money so 
received, and that he told the creditors at 
the said meeting that he was living on 
the money so received. Counsel for the 
prosecution objected to the reception of 
this evidence, contending that it was not 
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relevant to any of the issues raised in the 
indictment, especially as at this date he 
said James Rhodes was neither appointed 
trustee in bankruptcy nor was he present 
at the said meeting. Counsel for the de- 
fendant contending that this evidence was 
relevant on the question of intent to 
defraud, the Assistant Recorder upheld 
the objection, and ruled that counsel for 
the defence could not address the jury as 
to what transpired at this meeting of 
May 11, 1901. The defendant was found 
guilty upon all the counts of the indict- 
ment. 

The question for the opinion of the 
Court was whether the Assistant Recorder 
was right in law in rejecting the evidence 
so tendered for the defence and in not 
allowing counsel for the defence to address 
the jury as to what took place at the 
meeting of May 11, 1901. 

LawlesSy for the defendant. 

Stamford HtUtan^ for the prosecution. 
— The evidence was not admissible. It is 
irrelevant. There was no tonnection 
between what took place at the private 
meeting and the offence. There was no 
duty upon the bankrupt to make a dis- 
closure at the meeting. There must be 
some connection between the two matters 
in relation to the bankruptcy proceedings 
in order to connect them. 

Lord Alyerstone, C.J. — We are of 
opinion that the conviction cannot be 
maintained. The offences charged are all 
framed xrnder section 11, sub-sections 1, 2, 
4, and 6 of the Debtors Act, 1869. In 
each sub-section it is provided that there 
may be a conviction " unless the jury is 
satisfied that he had no intent to de- 
fraud.' The intent, or the absence of it, 
may, of course, appear upon the evidence 
of the prosecution itself. But under such 
a proviso the defendant should be allowed 
to give evidence relevant to the trans- 
action which would negative any intent. 
In the present case a substantial part of 
the defence is that at the private meeting 
of the defendant's creditors held shortly 
before the date of the bankruptcy the 
defendant disclosed the sale of the furni- 
ture and business and the amount he 
received in respect of it, and how he had 



applied the money. Whether or not the 
evidence was sufficient was a question for 
the jury, bat it was admissible with the 
object of negativing the intent to defraud. 

Lawrance, J., Wright, J., Bruce, J., 
and Darling, J., concurred. 

Conviction quouiked. 



Solicitors— Director of Pablic Prosecutions, for 
prosecution ; A. J. Speechly, agent for W. J. 
Rabnett, Birmingham, for defendant. 

[Reported by J, E. Aldous, Esq., 
Barritter-at'Law, 



[CROWN CASE RESERVED.] 
1901. 1 
Oct. 26. >rex v. tibbits and another.* 
Nov. 9. J 

[71 L. J. K.B. 4.] 

Criminal Law — Offences against Pvhlio 
Justice — Newspaper — Articles Comment- 
ing on Case subjudice — Editor and Writer 
of Articles — Conspiracy — Indictment — 
Evidence. 

Articles had been published in a news- 
paper comm^enting upon and containing 
sensational accounts (some parts of whidh 
were not admissible in evidence) of criminal 
charges against a person during the 
period of investigation before the magis- 
trate and from com/mittal by him up to and 
during the trial of such person at the 
assizes : — Held, that the paid editor and a 
reporter and writer upon the staff of the 
newspaper who took notes of the proceed- 
ings before the magistrate might be pro- 
perly found guilty upon all counts of an 
indictment charging— firsts an unlawful 
attempt to obstruct and pervert the due 
course of justice ; secondly, the unlawful 
doing of an act calculated and tending to 
the same rtsuU ; thirdly j the composing^ 
printing, arid publishing matters with the 
sa/me intents ; and fourthly, conspiracy to 
obstruct and pervert the due course of law 
and justice. 

Case stated by Kennedy, J., before 
whom Tibbits and Windust were tried, 

* Coram, Lord Alyerstone, O.J., Wills, J., 
Grantham, J., Kennedy J., and Ridley, J. 
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at the summer assizes, 1901, held at 
Bristol, and found guilty by the jury 
upon all the counts of an indictment for 
misdemeanour. 

The charges embodied in the indict- 
ment were ba^ed upon the alleged com- 
position, printing, and the publication, in 
Bristol, of portions of certain issues of 
a newspaper known as the Weekly Dia- 
patch at various dates between January 13, 
1901, and March 4, 1901. These por- 
tions consisted of statements as to the 
caee of one David Allport and one Louisa 
Eleanor Chappell, and appeared in the 
newspaper whilst certain charges of felony 
and misdemeanour against both these two 
persons were being heard before the 
magistrate, who ultimately committed 
them for trial, and before and during the 
subsequent trial of those two persons at the 
assizes before Day, J. The hearing before 
the magistrate commenced on January 1, 
1901, and continued at intervals till 
February 8, 1901. 

The charge preferred against Allport 
and OhappeU before the magistrate was, 
in the first instance, the charge of an 
offence against section 1 of the Preven- 
tion of Cruelty to Children Act, 1894 
(57 & 68 Vict. c. 41), in respect of A. B. 
Allport and W. C. Allport. On Janu- 
ary 17 there was a further chsurge against 
them of the felony of attempting to murder 
a child named Arthur Bertie Allport. 
At a subsequent hearing there was a 
further charge of conspiring to murder 
the same child. On February 6 there 
was a further charge of conspiracy to 
commit the offence against section 1 of 
the Prevention of Cruelty to Children 
Act, 1894, in respect of both the above- 
named children. On February 8 Allport 
and Chappell were committed to take 
their trial at the next Bristol Assizes 
before Day, J., on the indictment for 
the attempt to murder Arthur Bertie 
Allport. The trial commenced on March 1, 
and terminated on March 5. They were 
found guilty and sentenced, Allport to 
fifteen years' penal servitude and Chappell 
to five years' penal servitude. 

The following abstract of the particulars 
of the indictment for misdemeanour pre- 
ferred against Tibbits and Windust is ta^en 
from the written judgment of the Court : 



*' Count 1 alleged that the accused un- 
lawfully attempted by the composition 
and publication of the statements con- 
tained in the issue of January 13 to in- 
fluence and prejudice the mind of the 
magistrate before whom the charge 
against Allport and Chappell was pend- 
ing, and so unlawfully attempted to 
obstruct and pervert the due course of 
law and justice. Count 2, in regard to 
the same publication, alleged the same 
offence by a similar attempt to influence, 
by the same publication, the minds of the 
jurors who might be returned and im- 
pannelled for the trial of Allport and 
Chappell at the assizes. Count 3 charged, 
in regard to the same publication, the 
doing knowingly and unlawfully of an act 
calculated and tending to obstruct and 
pervert the due course of law and justice 
when Allport and ChappelFs case was 
before the magistrate. Count 4 was 
identical with Count 3, except that it 
relaticd to the trial of Allport and Chap- 
pell at the assizes. Count 5 charged, 
with regard to the same publication, that 
the defendants, unlawfully devising and 
intending to injure and prejudice Allport 
and Chappell and to deprive them of a 
fair and impartial hearing before the 
magistrate, unlawfully, wilfully, and 
maliciously printed and published and 
procured to be printed and published a 
malicious and scandalous writing. Count 6 
was identical with Count 5, except that 
it related to the trial of Allport and 
Chappell at the assizes. Counts 7 to 12 
(inclusive), in substance, repeated, in 
regard to the issue of the Weekly Dispatch 
of February 3, the same charges as were 
contained in Counts 1 to 6, in regard to 
the issue of January 13. There is an 
additional prefatory averment of the pre- 
ferring on February 17 of a further charge 
against Allport and Chappell of attempt- 
ing to murder Arthur Bertie Allport, and 
in Counts 11 and 12 is added a charge as 
to the publication in the incriminated 
article of a scandalous representation of 
Allport in clerical garb. Count 13 alleges 
an unlawful conspiracy between Tibbits 
and Windust on January 9, 1901, and 
on divers other days between that 
day and January 14, 1901, to ob- 
struct and pervert the due course of law 
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and justice in reference to the hearing 
before the magistrate. Count 14 alleges 
the same unlawful conspiracy in reference 
to the trial of Allport and Ohappell at 
the assizes. Count 15, after prefatory 
averments relating to the further charges 
against Allport and Chappell, alleges the 
conspiracy on January 9, 1901. and on 
divers days between that day and March 4, 
1901, setting out the dates of publication, 
in reference to the hearing before the 
magistrate and to the trial at the assizes. 
Count 16, in regard to the same dates of 
publications, alleges an unlawful con- 
spiracy to compose, print, and publish 
articles which were calculated and in- 
tended to prejudice the minds of the 
committing magistrate and the jurors at 
the trial, and so to prevent and obstruct 
the due course of law and justice." 

The Weekly DispcUeh is the property of 
a company registered with limited liability. 
Tibbits was indisputably the editor of the 
newspaper. The prosecution sought to 
establi^ that Charles Windust was em- 
ployed upon the stalBT of the newspaper and 
acted as a reporter and writer for it, and was 
in part at least responsible for the incrimi- 
nated publications in regard to the esse of 
Allport and Chappell, and was the special 
'* criminal investigator " mentioned in the 
headings of the columns of the Weekly 
Dispatch relating to the case in the issues 
of January 13 and January 20, 1901, as 
the author of the matter therein pub- 
lished. Proof was given as to the receipt 
in Bristol and the circulation ^here by 
newspaper agents of the Weekly Dispatch 
oontuning the publications which formed 
the subject of the indictment, and that 
the sale had considerably increased in 
January, February, and March, 1901. 
Copies of the issue of the Weekly Die- 
patch of January 13, which were the sub- 
ject of the first six counts of the indict- 
ment, and of the issue of February 3, 
which formed the subject of the seventh 
to the twelfth count of the indictment in- 
clusive, were set out in Counts 1 and 
7 respectively. Copies of these dates 
and also of January 13, 20, and 27 and 
February 3, 10, 17, and 24 and March 3, 
were also put in evidence and are to be 
taken as part of this Case, as also were 
copies of a newspaper known as the 



Bristol Times and Mirror of January 2, 
10, 18, and 23, and February 1, 1901, 
put in evidence by counsel for the de- 
fence. The depotdtions taken before the 
magistrate in Allport and Chappell's case, 
together with the exhibits thereto an- 
nexed, were produced and identified by a 
witness. Two original letters proved to 
be written by Tibbits to the solicitor 
employed by the Director of Public Prose- 
cations, dated April 6 and 17, were pro- 
duced, identified, and annexed to the 
Case. 

The learned Judge here set out his 
notes taken at the trial of the examina- 
tion and cross-examination of witnesses 
for the prosecution, who proved the dates 
of the hearing and remands before the 
magistrate of the charges against Allport 
and Chappell and their conviction at the 
assizes; also that Tibbits was editor of 
the Weekly Dispatch and admitted writing 
the letters of April 6 and 17 to the 
Director of Public Prosecutions. As to 
Windust,it was proved that in 1897 he said 
he was '* crime investigator " of the Weekly 
Dispatch, and that he had been present at 
the enquiry before the magistrate and at 
some of the remands of the case of Allport 
and Chappell, and seen to take notes. 

At the close of the case for the prose- 
cution, counsel for the accused submitted 
the following points — First, No evidence on 
any of the counts of criminal intent. Not 
proved that any of the statements were 
untrue, or that the accused desired or 
intended to procure a false verdict or 
alt^r the course of justice. Secondly, Upon 
the counts which charged conspiracy there 
was no evidence of conspiracy at all. 
Thirdly, If the printing and publishing did 
not constitute attempts to pervert and 
obstruct justice, as charged in corre- 
sponding counts for attempts (3 and 4, 
9 and 10), they constituted nothing 
criminal. Fourthly, *^ Calculated and tend- 
ing to obstruct and pervert " did not 
charge an offence distinct from conspiracy 
to pervert, &o. Further, there was no 
evidence against Tibbits and no evidence 
against Windust. Against Tibbits — It 
was conspiracy or nothing. He was the 
editor of the paper. Proving that a man 
was editor was not proving that he published 
or caused or procured to be published. The 



Digitized by 



Google 



28 



CASES CONNECTED WITH 



Rex v. Tibbits, C.C.R. 
publisher was not his servant or agent. 
Against Windust— In 1897 he called him- 
self criminal investigator: and in 1901 
was seen reporting in the magistrate's 
Court, which raised a presumption that he 
sent in some report. No evidence that his 
report was what appeared in the newspaper. 

After hearing the Solicitor- General in 
answer, the learned Judge held that there 
was evidence proper to be submitted to the 
jury on all the counts of the indictment, 
but stated that in case of conviction on all 
or any of the counts he would reserve the 
points raised for the consideration of the 
Court of Crown Cases Reserved ; and re- 
leased the accused on recognisances pend- 
ing the decision of the Court. 

The question for the Court was whether 
all or aoy and which of the counts of the 
indictment alleged a criminal offence, and 
whether there was evidence adduced at 
the trial upon which the accused persons, 
or either and which of them, could pro- 
perly be found guilty upon all or any and 
which of the counts in the indictment. 

Foots f K.C.f and Evana Austin, for the 
defence. — Taking the counts relating to 
conspiracy first, there was no evidence of 
any conspiracy or agreement between the 
accused persons. It is consistent with 
the evidence and quite probable that 
Windust and Tibbits had never spoken 
to each othfr, and that the latter, as 
editor, did not know that the former had 
gone to Bribtol as reporter. Conspiracy 
consists not merely in the intention of 
two or more, but in the agreement of two 
or more to do an unlawful act, or to do a 
lawful act by unlawful means — Mulcahy 
v. jReg. [1868].^ There was no promise 
here that each should help the other. 
*' Criminal investigator" means no more 
than special correspondent. In the Or- 
dinacio de Conspiratoriims (33 Edw. 1) it 
is laid down that ** Conspirators be they 
that do confeder or bind themselves by 
oath, covenant or other alliance that every 
of them shall aid and sustain the enter- 
prize of the other, falsely and maliciously 
to indict or cause to be indicted or fistlsely 
to acquit people. . . .'*-^Arch, Crim, PL 
1,208 (ed. 22). The whole modern law 
has grown out of that statute — see Wright 

(1) L. R. 3 H L. 306, at p. 317, per Willes, J. 



on Criminal Conspiracies (1873) and the 
group of collected cases (1796 to 1852) on 
combination to pervert or defeat the ad- 
ministration of justice, at p. 30 ; also 
p. 31, where the learned author says : 
'^ But it seems possible that, in matters of 
this nature, the criminal courts would not 
hold themselves strictly bound by these 
limits, and that combinations for such 
acts on the verge of criminality might be 
held indictable, although the acts might 
not be indictable apart from the combina- 
tion. It is conceived, however, that some 
kind of falsity or violence or abuse of the 
process of the Court would be necessary." 

Again, there was no evidence of an act 
'* calculated to pervert justice." If a 
newspaper article be not calculated to 
pervert justice or mislead the Court, it 
cannot signify. No article is calculated 
to pervert justice merely because it mis- 
leads the public. The intention of the 
accused here was to sell the paper by 
supplying interesting and sensational 
news, and not to pervert justice. The 
necessary or probable result of a reporter 
sending his report to his editor is not to 
pervert justice, nor Ls it the natural or 
physical consequence— /?ex v. Farrington 
[181 1],^ Rex V. Diocon [isu],^ and Rex v, 
Harvey [l823] ^ are distinguishable. These 
cases apply to acts, but in conspiracy in- 
tention must be shewn — Reg. v. Grant 
[l848],* Reg. V. Hicklin [l868y Harris v. 
fVilson [1829],^ and Reg, v. Hamp [l852].* 

In the present case summary proceed- 
ings or an indictment for contempt would 
have been unanswerable if the facts were 
proved. Or the accused ought to have 
been indicted for a libel which would have 
answered the very purpose — as in Rex v. 
Fisher [isil]' — a cabe relied on by the 
prosecution, but which, being an indict- 
ment for libel, can be no authority in the 
present cape. As to Tibbits, the only 
evidence against him was that he was 
editor ; his letters to the solicitor of the 
Director of Public Prosecutions of April 6 

(2) Russ. & R. 207. 

(3) 3 M. &8. 11. 

(4) 2 L. J. Co.S.) K.B. 4 ; 2 B. & C. 267. 

(6) 7 St. Tri. (N.s.) 507, at p. 599. 

(6; 37 L. J. M.C. 89 ; L. R. 3 Q.B. 360. 

(7) 7 L. J. (o.s.) K.B. 302 ; 9 B. & C. 643. 

(8) 6 Cox CO. 167. 

(9) 2 Campb. 563. 
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and 17 carry the case do further. There 
is no case in which a man has been found 
guilty of publishing when the only evidence 
is that he was the editor of the newspaper. 
Nor in this case was the publisher paid 
by the editor, for the latter was in fact 
the servant of the proprietors of the paper. 
There is no evidence that the report which 
appeared in the paper was the report of 
Windust, nor was there any evidence 
of intention on the part of either to per- 
vert the course of justice. 

The Solicitor-General (Sir E. H, Carson, 
KG.), H. SvMony G, W. Mathews, and 
Guy Stephenson, for the prosecution. — 
The jury have found that by the publica- 
tion of these articles the accused have 
attempted to pervert and obstruct the 
course of justice. Two questions which 
arise are : Is it an offence to attempt to 
interfere with the course of justice ? And 
can two persons conspire together to in- 
terfere with justice without committing 
an offence) To say that the accused 
ought to have been indicted for a sub- 
stantive contempt of Court is an absurdity. 
In the present case the real danger is 
that the accused have mLsed up the report 
of the proceedings in the police Court 
with their own materials, procured by 
their investigator, who interviewed the 
witnesses for the Crown and took state- 
ments from them . That is an in terference 
with the course of justice, and the pro- 
position that such an interference is 
indictable has never been disputed —Rex 
V. JoUiffe [l79l],io Rex v. Fuher,^ Rex v. 
fr»^^aww[l823]," SkipioortK8Gase\\%n'\,^^ 
and Reg, v. Gray [l900].^' This last case 
shews that in some cases it is better to 
proceed against the accused by indict- 
ment or by information, rather than by 
motion for contempt. There is in the 
present case no distinction between Tib- 
bits and Windust, and the evidence 
connects them. The former was ad- 
mittedly editor, and there was ample 
evidence that the latter called himself 
criminal investigator, and that he was 
seen on several occasions reporting in the 
magistrate's Court. Gv/r, adv. vult, 

(10) 4 Term R«p. 285. 

(11) 2 L. J. K.B. (o.s.) 30 ; 26 R. R. 624. 

(12) L. R. 9 Q.B. 230. 

(13) 69 L. J. Q.B. 502 ; [1900] 2 Q.B. 36. 



iTov. 9, 1901. — Lord Alvebstdne, 
C.J., read the following judgment of the 
Court : 

This was a case reserved by Mr. Justice 
Kennedy at the last summer assizes at 
Bristol. Indictments were preferred 
against two defendants, ChsLrles John 
Tibbits and Charles Windust. The indict- 
ments contained sixteen counts, upon each 
of which the defendants were found guilty. 
The charge contained in the indictment 
related to the publication of certain 
matters in a newspaper called the Weekly 
DispcUch, between January 13, 1901, and 
March 4, 1901 (inclusive), and particularly 
to the issues of the newspaper dated 
respectively January 13 and February 3, 
1901. Prior to the publication of the 
first article, two persons, named Allport 
and Chappell, had been charged before the 
magistrate with offences under the Pre- 
vention of Cruelty to Children Act, 1894. 
Further charges of attempting to murder, 
and of conspiracy to murder a child named 
Arthur Bertie Allport, and of a conspiracy 
to commit the offence against section 1 of 
the Prevention of Cruelty to Children Act, 
1894, were preferred against them. On 
February 8, Allport and Chappell were 
committed to take their trial at the next 
Bristol Assizes fixed to commence on 
February 20. Their trial on the indict- 
ment for the attempt to murder com- 
menced before Mr. Justice Day on 
March 1, and terminated on March 5. They 
were found guilty and sentenced, Allport 
to fifteen years' penal servitude and 
Chappell to ^vq years' penal servitude. 
The publications in the Weekly Dispatch, 
which formed the subject of the present 
indictment against Tibbits and Windust, 
were statements relating to the case of 
Allport and Chappell, contained in the 
issues of the Weekly Dispatch during the 
hearing of the case against Allport and 
Chappell before the magistrate, and before 
and during the trial of these persons at 
the assizes. It is unnecessary to refer in 
detail to any of the incriminated articles, 
of which those of January 13 and Febru- 
ary 3 were the most important. It is 
sufficient to say that the publication went 
far beyond any fair and bona fide vei^vtoi 
the proceedings before the magistrate. 
They contained, couched in a florid and 
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sensational form, a number of statements 
highly detrimental to AUport and Chappell. 
Much of the statements relates to matters 
of which evidence could not have been ad- 
missible against them in any event, and 
purported to be the result of investigations 
made by the special crime investigator 
of the newspaper. 

Under these circumstances it was con- 
tended on behalf of the prosecution that 
there was evidence upon which the jury 
might properly convict both the defendants 
on all the counts of the indictment. Upon 
the argument before us we had no doubt 
upon the main question which had been 
discussed ; but having regard to the nature 
of the proceedings and the importance of 
the case, we thought it desirable that we 
should endeavour to lay down as clearly as 
possible the law applicable to such a case. 
Points were raised and argued on behalf 
of the defendant Windust as distinguished 
from the defendant Tibbits. It will be 
convenient to postpone the discussion of 
those points until we have dealt with the 
main questions of law raised on behalf of 
both prisoners. It was not attempted to 
be argued by counsel for both defendants 
that the publication of such articles was 
lawful, and that the persons publishing 
such articles could not be punished. On 
the contrary, he contended that the pub- 
lication of such articles was a contempt of 
Court, and could only properly be punished 
as such either by summary proceedings or 
indictment for contempt. He further 
urged that there was no evidence of any 
intention on the part of either of the 
defendants to pervert or interfere with 
the course of justice, and that any in- 
ference which might otherwise be drawn 
from the contents of the articles that they 
were calculated to pervert or interfere 
with the course of justice, was negatived 
by the fact that the defendants Allport 
and Chappell had been subsequently con- 
victed. That the publishing of such 
articles did constitute a contempt of Court, 
and would be punished as such, is well 
established. One of the sorts of contempt 
enumerated by Lord Chancellor Hardwicke 
in the year 1742 ^^ is prejudicing mankind 
against persons before the case was heard ; 
and he added these important words : 
(14) 2 Atk. 471. 



"There cannot be anything of greater 
consequence, than to keep the streams of 
justice clear and pure, that parties may 
proceed with safety both to themselves 
and their characters/' The case of Bex 
V. JoUiffe ^^ shews that a criminal informa- 
tion lay for distributing in the assize town, 
before the trial at Nisi Prius, handbills 
reflecting on the conduct of a prosecutor, 
and, in the course of his judgment. Lord 
Kenyon made the following very relevant 
observations : " Now it is impossible for 
any man to doubt whether or not the 
publication of these papers be an offence. 
Even the charge on the prosecutor would 
of itself warrant us to grant the informa- 
tion : but that is a minor offence, when 
compared with that of publishing the 
papers in question during the pendency 
of the cause at the assizes, and in the hour 
of trial. It is the pride of the Constitution 
of this country that all causes should be 
decided by jurors, who are chosen in a 
manner which excludes all possibility of 
bias, and who are chosen by ballot, in order 
to prevent any possibility of their being 
tampered with. But if an individual can 
brea^ down any of those safeguards which 
the Constitution has so wisely and so 
cautiously erected, by poisoning the minds 
of the jury at a time when they are called 
upon to decide, he will stab the adminis- 
tration of justice in its most vital parts. 
And therefore I cannot forbear saying 
that, if the publication be brought home 
to the defendant, he has been guilty of a 
crime of the greatest enormity.'' Again, 
in the case of Rex v. Fisher ® the printer, 
publisher, and editor were convicted for 
publishing a scandalous, defamatory, and 
malicious libel, intended to injure one 
Richard Stephenson, charged with assault, 
and deprive him of the benefit of an im- 
partial trial, ^^ and to injure and prejudice 
bim in the minds of the liege subjects of 
our Lord the King and to cause it to be 
believed that he was guilty of the said 
assault and thereby to prevent the ad- 
ministration of justice and to deprive the 
said Richard Stephenson of the benefit of 
an impartial trial." It was urged on behalf 
of the defendants that this was an indict- 
ment for libel, and that, therefore, it was 
no authority for the indictment in the 
present case. But if the judgment of 
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Lord Ellenborough is examined, it will 
be noted that the main ground of the 
judgment is that the publication would 
tend to pervert the public mind and dis- 
turb the course of justice, and therefore 
be illegal; and we cannot doubt that if 
the attempt so to do be made, or means 
taken, the natural effect of which would 
be to create a widespread prejudice against 
persons about to take their trial, an offence 
has been committed, whatever the means 
adopted, provided there be not some legal 
justification for the course pursued. The 
case of Bex v. Williams ^^ is another dis- 
tinct authority for the same view, in 
which it was laid down that any attempt 
whatever to publicly prejudge a criminal 
case, whether by a detail of the evidence 
or by a comment, or by a theatrical exhi- 
bition, is an offence against public justice 
and a serious misdemeanour. 

The publication of proceedings publicly 
held in a Court of justice, if fair and 
accurate, has now the protection of the 
Law of Libel Amendment Act, 1888 
(51 & 52 Vict. c. 64), s. 3. The law as 
laid down in the older cases to which we 
have referred was summarised by Mr. Jus- 
tice Blackburn in Skipworth*8 Case '' ; and 
with reference to the objection that the 
more proper proceeding should be by 
proceedings for contempt of Court, we 
would refer to the judgment of the Court 
in Reg. v. Oray,^^ from which it clearly 
appears that in many cases it is preferable 
to proceed by information or indictment 
rather than by motion for contempt. We 
have no doubt whatever that the publi- 
cation of the articles in this case, at the 
time when and under the circumstances 
in which they were published, constituted 
a criminal offence by whomsoever they 
were published. We think that the facts, 
which bring the incriminated articles 
within the category of misdemeanour, 
abundantly appear upon the face of each 
count, and that, under the circumstances, 
it is perfectly immaterial whether the 
articles be described and charged as libels 
or contempt or not. 

With reference to the argument, with 
which we were pressed, that there was no 
evidence of any intention to pervert the 
course of justice, we are clearly of opinion, 
for the reasons given in the authorities to 



which we have referred, that this is one 
of the cases in which the intent may 
properly be inferred from the articles 
themselves and the circumstances under 
which they were published. It would, 
indeed, be £Eir-fetched to infer that the 
articles were likely to have any effect 
upon the mind of either magistrate or 
Judge ; but the essence of the offence is 
the conduct calculated to produce, so to 
speak, an atmosphere of prejudice in the 
midst of which the proceedings must go 
on. Publications of that character have 
been punished over and over again as 
contempts of Court, where the legal pro- 
ceedings pending did not involve trial by 
jury, and where no one would imagine 
that the mind of the magistrates or Judges 
charged with the case would or could be 
induced thereby to swerve from the straight 
course. The offence is much worse where 
trial by jury is about to take place ; but 
it certainly is not confined to such cases. 
We further think that if the articles are, 
in the opinion of the jury, calculated to 
interfere with the course of justice or 
pervert the minds of the magistrate or 
of the jurors, the persons publishing are 
criminally responsible — see Reg, v. OrarU.^ 
We are also of opinion that the fact that 
Allport and Chappell, the persons referred 
to, were subsequently convicted can have 
no weight in the decision of the question 
now before us. To give effect to such a 
consideration would involve the conse- 
quence that the fistct of a conviction, 
though resulting, either wholly or in 
part, from the influence upon the minds 
of the jurors at the trial of such articles 
as these, justifies their publication. This 
is an argument which we need scarcely 
say reduces the position almost to an 
absurdity, and, indeed, its chief foundation 
would appear to be a confusion between 
the course of justice and the result arrived 
at. I will add only this. A person accused 
of crime in this country can properly be 
convicted in a Court of justice only upon 
evidence which is legally admissible and 
which is adduced at his trial in legal form 
and shape. Assume the accused to be 
really giulty of the offence charged against 
him. The due course of law and justice 
is perverted and obstructed nevertheless 
if those who have to try him are induced 
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to approach the question of his guilt or 
innocence with minds into which preju- 
dice has been instilled by published asser- 
tions of his guilt or imputations against 
his life and character to which the laws of 
the land refuse admissibility as evidence. 
Counsel for the defendants attempted to 
restrict conspiracy to matters germane at 
least to those referred to in the Ordinacio de 
ConepiratoHbita (33 Edw. 1). It is obvious, 
however, that the statute is not giving an 
exhaustive definition, and other matters 
beyond those enumerated in that statute 
have been adjudged over and over again 
to be the subjects of criminal conspiracies. 
As to the expressions of Mr. Justice 
Willes in ^f^Ucahy v. Beg.^^ upon which 
counsel insisted so much, it is plain that 
Mr. Justice Willes was speaking of a case 
in which the criminal intention had not 
been carried into effect, and he says that 
in such a case the very promise to do it — 
such a promise as would be binding if for 
a lawful purpose — is an act which nega- 
tives the suggestion that the matter rests 
in intention only. He never said that 
when the unlawful purpose has been 
carried out no indictment for conspiracy 
can be maintained unless the concerted 
action has been preceded by such a con- 
tract between the conspirators as, if the 
purpose had been lawful, would have 
given ground for a lawsuit. His defini- 
tion is not of conspiracy, but of the kind 
of conduct which is sufficient to make the 
concerted action pass from the stage of 
intention into that of action. 

We have now only to consider the 
special points which were taken on behalf 
of the defendant Windust as regards the 
first six counts, and as regards both the 
defendants in regard to the conspiracy 
counts We agree that in such a case 
some evidence must be given that the 
defendants were really parties to the pub- 
lication complained of — see Reg. v. ffol- 
brook [i877, 1878].^^ The evidence against 
Windust submitted to the jury, as appears 
from the Case stated, was as folio «vs : that in 
1 897 he was the " crime investigator " of the 
Weekly Dispatch, and was engaged in June 
of that year in investigating a case then 
pending at the South London Sessions ; 

(15) 47 L. J. Q.B. 35 ; 3 Q.B. D. 60; 48 L. J. 
Q.B. 113; 4Q.B. D. 42. 



that on several of the occasions when 
Allport and Chappell were before the 
magistrates Windust was present in Court 
taking notes of the proceedings ; he was 
seen on May 2, 1901, at the office of the 
Weekly Diapatch, and the articles in ques- 
tion purported to be written by the 
Specisd Crime Investigator of the paper. 
Under the circumstances we are of opinion 
that there was evidence to leave to the 
jury that Windust was party to, and con- 
curred in, the publication of the articles 
and was an accessory before the fact. As 
regards Tibbits, it was proved that he was 
the editor of the Weekly Dispatch at the 
time of the publications. He afterwards 
placed himself as such editor in communi- 
cation with the Director of Public Prose- 
cutions respecting the enquiries which 
were being made at Bristol as to the pub- 
lication of papers. The articles formed 
an important part of the issues of the 
paper in question, and we think that in 
his case there was clearly evidence to be 
submitted to the jury. It remains only 
to consider the conspiracy counts, on 
which the defendants were also found 
guilty. Inasmuch as they were also con- 
victed on the other counts the point is 
not very important; but we think it 
right to say that there was, in our opinion, 
evidence for the jury as to the conspiracy 
counts also. Such articles would not be 
published without the concurrence of 
some one at Bristol, and the person in 
fact editing the paper; and we are of 
opinion that there was evidence to go to 
the jury on which they might properly 
draw the conclusion that the defendants- 
combined for the purpose of publishing 
the articles in question. For the above 
reasons we think the conviction should 
be affirmed as against both defendants. 

Conviction affirmed. 

Solicitors — Mellor, Smith & May, for defendants; 
Treasury Solicitor, for prosecution. 

{Reported by Q. Metcalfe^ Eeq,^ 
Ba/rri^ter- at- Law. 
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LofijD Alverstone, C.J. ^ 
Dablino, J. I 

1901. I -*-^^"- 

Nov. 5, 6. ) 

[71 L. J. K.B. 133.] 
Gaming — Office Used for Purpose of 
Money being Received by Owner as Con- 
sideration of Promise to Pa/y Money on 
Event of Horse Race — Nttwapaper Coupon 
Competition — Coupons Issued from OfpM 
in England — Postal Orders from Com- 
petitors Received by Ovmer of Office at 
Foreign Address— Betting Act, 1353 (16 <£r 
17 Viet.c. 119), «.l. 

The appellant wiu the owner of an office 
in London and the registered proprietor of 
a sporting newspaper published at that 
office. Each copy of the newspaper con- 
iained advertisements relating to coupon 
competitions, the subjects of which uoere 
horse races amd footbaU matches, amd was 
accompanied by a supplement containing 
the coupons and the conditions of the com- 
petitions, A prize teas offered to those who 
succeeded in corredO/y filling up a coupon 
vnth the result of some future specified race 
or matches^ a penny being charged in respect 
of each couponfiUed up. The coupons and 
accompanying remittances were to be sent 
to the appellant at cm address in ffoUand, 
Many persons took part in the competitions 
and sent coupons and remittances in the 
form of postal orders payable to the appel- 
lant to the address in Holland. The postal 
orders were cashed by the appeUant in this 
couTitry. The appellant paid the prizes to 
the successful competitors : — Held, t/utt the 
office had been used for the purpose of money 
being received by the appellant uiithin the 
meaning of the second branch of section 1 of 
the Gamiing Act, 1853, in(wmuch as the 
issuing of the newspaper and coupons, 
which was an essential part of the trans- 
action of the receipt of the money, took 
place at the office, and that the appellant 
had been rightly convicted of an offence 
under that branch of the section. 

Case stated by an alderman and Justice 
of the peace of the City of London. 

Five informations were preferred before 
the Justice by John Hawke (hereinafter 
called the respondent), under the Gkiming 
Act, 1853, against Joseph Stoddart (here- 



inafter called the appellant), the first four 
of which stated that the appellant, being 
the owner of a certain office and place — 
to wit, an office and place situate at 
10 Red Lion Court, Fleet Street, in the 
City of London — unlawfully did on various 
dates between March 8, 1901, and 
April 2, 1901, open, keep, and use the 
said office and place for the purpose of 
money or valuable things being received 
by or on oehalf of him the said owner as 
or for the consideration of an undertaking 
or promise to pay or give thereafter money 
on events or contingencies of or relating 
to horse races and the game of football. 

The fifth of the informations stated that 
the appellant, on March 22, 1901, and on 
otherdaysbetween that date and March 28, 
1901, did unlawfully open, keep, and 
use the said office and place for the pur- 
pose of money or valuable things being 
received by or on behalf of a person using 
the said office and place — to wit, George 
Stoddart as or for the consideration 
aforesaid. 

The informations were heard and deter- 
mined together on April 25 and 30, 1901. 

At the hearing the following &cts were 
proved or admitted : 

On and between the dates specified the 
appellant was the owner of the office and 
the registered proprietor of a newspaper 
called SporUrkg Luck, The office was the 
principal office at which the newspaper 
was published and its business conducted. 

The copies of the newspaper dated 
March 8, 15, 22, and 29, 1901, conUined 
advertisements relating to coupon com- 
petitions, the subjects of which were 
horse races and games of football. Each 
copy of the newspaper was accompanied by 
an <^ International Supplement '' containing 
the coupons and the conditions of the 
competitions. The " International Supple- 
ment" was procurable at the office by 
intending competitors either with or 
separately from the newspaper free of 
charge. An intending competitor might 
fill up with the names of the horses or of 
the football teams which he selected and 
send in one or more of these coupons. A 
penny was charged on each coupon. 

All the coupons filled up and despatched 
by the competitors, together with the re- 
mittances accompanying, were, in accord- 
D 
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ance with the instructions in the adver- 
tisements and coupons, addressed to 
Sporting Ltick, Middelburg, Holland. In 
the issue of the newspaper of March 8, 
1901, remittances were to be made pay- 
able to the appellant, but in the subse- 
quent issues to G. Stoddart. It was 
proved, however, that subsequently to the 
issue of March 8 remittances in the form 
of postal orders were sent in registered 
envelopes addressed to J. Stoddart, Sport- 
ing Luoky Middelburg, Holland, payable 
to the appellant, and were accepted for 
the competitions, as well as those made 
payable and sent to G. Stoddart. Between 
March 8 and April 3, 1901, the General 
Post-Office cashed postal orders payable 
either to the appellant or to G. Stoddart, 
and returned from Holland, amounting to 
9,683^., and between February 28 and 
April 3 there were 87,556 of such orders. 
English postal orders were not payable in 
Holland, and could not be cashed except 
in this country. Among the postal orders 
produced by the postal authorities as 
having been returned for payment through 
Dutch bankers, with whom G. Stoddart 
had an account, were numerous orders 
identified as having been sent to the 
appellant and G. Stoddart for the com- 
petitions. 

A copy of the London Gazette for 
March 19, 1901, contained an announce- 
ment of the dissolution of the partnership 
previously existing between the appellant 
and his son G. Stoddart as turf accoun- 
tants at Middelburg aa from March 14, 
1901 (the appellant having been convicted 
and fined at the police Court on March 7 
for similar ofiTences). 

G. Stoddart was between twenty-one 
and twenty-two years of age, and had 
previously assisted the appellant, his 
father, at 10 Red Lion Court aforesaid, 
where he also carried on a betting business 
under the style of J. & H. Drew, being 
guaranteed by the appellant, his father. 

The competitions for which the moneys 
were received were in some cases in re- 
spect of horse races and in others football 
matches, and were described in the news- 
paper as Sporting Luck contests, and the 
address was given as Sporting Luck, 
*' Middelburg, Holland." 

One of the prize-winners received his 
prize by a cheque drawn by George Stod- 



dart, and dated March 22, 1901, on an 
account in his name at the London and 
South- Western Bank, Fleet Street. 

In 1895 the appellant had been charged 
with aiding and abetting his wife in open- 
ing and keeping an office and place No. 53 
Fleet Street for the purpose of carrying 
on similar coupon competitions in connec- 
tion with a newspaper called Turf Lije. 
In October, 1901, the appellant *s wife was 
convicted at the Central Criminal Court 
of a similar offence, and on November 21, 

1900, she was sentenced, and her fine 
reduced in consequence of an undertaking 
given by her to discontinue all such com- 
petitions. Notwithstanding that the 
appellant had been present during these 
proceedings, on December 6, 1900, he 
took over the business, and on March 14, 

1901, he transferred it to his said son 
G. Stoddart, he himself having been con- 
victed at the police Court on March 7, at 
which time he was receiving from the busi- 
ness between 2,0002. and 3,0002. a week. 

The Justice found as facts that George 
Stoddart w^as acting at Middelburg as 
agent for or as jointly interested with the 
appellant in the receipt of moneys, &c,, 
posted to Middelburg as described, and 
that the appellant had himself received 
some of the postal orders; and he held 
that the office had been opened and kept 
for the purpose of money, &c., being re- 
ceived, contrary to the Act. 

He accordingly convicted the appellant 
upon each of the five summonses severally. 

The question for the Court was whe- 
ther the Justice upon the above statement 
of &cts came to a correct determination 
and decision in law, and, if not, what 
should be done in the premises. 

Lord Coleridge, K.C., G. H. StutfiM, 
Shearman^ and BoviU Smith, for the 
appellant. — The office was not used for 
the purpose of money being received by 
the appellant for the consideration of any 
promise to pay thereafter any money on 
any event or contingency of or relating 
to any horse race, within the meaning of 
the latter part of section 1 of the Betting 
Act, 1853.' The object of the Act as 
appears from the preamble is not to 

(I) The Betting Act, 1853, provides: Sec- 
tion 1 : ** No hoase, office, room, or other 
place shall be opened, kept, or used for the 
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suppress betting, but betting- houses. It 
is not the making of bets or promiBes or 
the receiving of money in pursuance there- 
of, but the localisation of these practices 
that is prohibited — see per Lord James of 
Hereford in Powell v. KempUm Park Race- 
course Co. [1899].^ It is essential to the 
offence unaer the latter part of the sec- 
tion — ^the offence with which the appel- 
lant is charged — that the money should 
be received in the house or office — Davie 
V. Stephenson [i89o].^ In that case it 
was admitted by counsel for the respon- 
dent that it was necessary to prove a 
receipt within the house. It is imma- 
terial that the money may afterwards 
have come into the appellant's hands at 
the office, because there cannot be two 
receipts of the same money — Davie v. 
Stephenson,^ It cannot have come into 
his hands at the office until after the 
promise was made and the event deter- 
mined. In Cox ▼. Andrews [l883] * 
Mathew, J., expressly stated in his judg- 
ment, as reported in the Law Journid 
Reporte^ that it is the keeping of betting 
houses ^^ and receiving money in advance 
in them '' that is prohibited. The latter 
part of the section relates to the keeping 
of a house or office at which money is 

purpose of the owner, occupier, or keeper 
thereof, or any person using the same, or any 
person procured or employed by or acting for 
or on behalf of such owner, occupier, or keeper, 
or person lising the same, or of any person 
having the care or management or in any 
manner conducting the business thereof betting 
with persons resorting thereto ; or for the pur- 
pose of any money or valuable thing being 
received by or on behalf of such owner, 
occupier, keeper, or person as aforesaid as or 
for the consideration of any assurance, under- 
taking, promise, or agreement, expressed or im- 
plied, to pay or give thereafter any money or 
valuable thing on any event or contingency of 
or relating to any horse race, or other race, 
fight, game, sport, or exercise, or as or for the 
consideration for securing the pajring or giving 
by some other person of any money or valuable 
thing on any such event or contingency as 
aforesaid; and every house, office, room, or 
other place opened, kept, or used for the pur- 
poses aforesaid, or any of them, is hereby 
declared to be a common nuisance and contrary 
to law." 

(2) [1899] M.C. 96; 68 L J. Q.B.392; [1899] 
AC. 143. 

(3) 69 L. J. M.C. 73 ; 24 Q.B. D. 529. 

(4) 53 L. J. M.C. 34; 12 Q.B. D. 126. 



received—^er Phillimore, J., in Stoddart 
V. Argus Printing Co. [l90l].* The bet 
or the promise to pay the money must be 
made in the house or office — Bradford v. 
Dawson [i896].^ In the present case it 
wa£ not made in a house or office in this 
country. It would be contrary to the 
tendency of English criminal law to 
punish a man in England for keeping a 
betting-house in Holland. It is essential 
to an offence under section 4 that the 
money be received in this country, and it 
must also be essential to an offence under 
section 1 that it be received here. 

[Channbll, J.—- It has been held that 
a public-house is opened for the sale of 
intoxicating liquor if it is open for the 
transaction of any material part of the 
transaction of sole, though not at the 
precise moment when the property in 
the article sold passed to the purchaser. 
In the present case was not the office 
used for the purpose of money being 
" received," seeing that a material part of 
the complicated act of receipt — namely, 
the issuing of the coupons cmd the filling up 
of the postal orders — ^took place there f ] 

Avory, K.C, and J. K. Mackay, for 
the respondent. — The office was used for 
the purpose of money being ** received " 
within the second part of section 1 of the 
Act. Under the first part of the section 
there must be a physical resort to the 
house by the persons making the bets; 
but under the second part all that is 
necessary is that the house be used for 
the purpose of money being received. It 
was so used if it was used for the purpose 
of the money ultimately getting into the 
hands of the appellant. It matters not 
that the money may have come into his 
hands by a circuitous route, whether 
through a house in a neighbouring street 
or from abroad. It does not even matter 
though the money did not actually come 
into his hands at the office at all, if the 
office was used for the purpose of its 
coming into his hands. The prizes were 
the result of the subscriptions, and the 
appellant would not have paid them unless 
he had eventually received the money in 

(5) [1901] M.C. 148 ; 70 L. J. K.B. 711 ; [1901] 
2 K.B. 470. 

(6) [1897] M.C. 8; 66 L. J. Q.B. 191 ; [1897] 
1 Q.B. 307. 
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England. According to the argument of 
the appellant, it is necessary to construe 
the section as meaning received '' in the 
house or office/' and therefore to read into 
it words which it does not contain. 

The cases referred to are not inconsist- 
ent with this view. In Dams v. Stephen- 
son ' it was not proved that the bets or 
promises to pay the money were made in 
the house. If it was admitted in that 
case that the money must be received in 
the house, it was a proper admission. 
There the money was received outside the 
house, and was only deposited in the 
house as it might have been deposited in 
a bank. Here part of the act of receiv- 
ing took place in the office. In Cox v. 
Andrews^ the question was whether an 
advertisement in a newspaper that a 
correspondent of the newspaper would 
give information on horse races was an 
offence against the Betting Act, 1874. It 
was argued for the respondent that that 
Act prohibited all such advertisements, 
but the argument obviously sought to put 
too wide an interpretation on the Act, 
which is to be construed as one with the 
earlier Act of 1853, and applies only to 
advertisements as to information relating 
to a bet or wager or event or contingency 
made in a house, &c., used for the purpose 
of betting. Stoddari v. Argua Printing 
Co,^ has no application. In 2Ug. v. 
Workm [i894] ^ Lord Russell, C.J., laid it 
down that if a person uses a house for the 
purpose of meeting with persons with 
whom he intends to bet he is using it 
for the purpose of betting with persons 
resorting thereto. 

Lard CoUridge^ K^G-, in reply. — As the 
house where the money was received was 
situated out of the junsdiction, no offence 
was committed against the section — 
Mcusnee v. Persian Investment CorporaUon 
[l890l.* 

Lord Alverstone, O.J. — We are of 
opinion that this conviction ought to 
be affirmed. I adopt, not only as being 
bound by it, but as entirely agreeing 
with it, the view of the Betting Act, 1853, 
which has been expressed by Lord James 
of Hereford in Powell v. Kemplon Pcvrh 

(7) 64 L. J. M.C. 74; [1896] 1 Q.B. 227. 

(8) 59 L. J. Ch.695; 44 Ch. D. 306. 



Eaceoourse Co,^ If that view is taken to 
be, as undoubtedly it is, at any rate for 
our present purpose, a true exposition of 
the objects of the Act, no one, I think, 
can have the least doubt that this 
particular transaction is within the mis- 
chief aimed at. It is only &ir to say that 
counsel for the appellant did not attempt 
to argue that it was not, but said, quite 
con'octly I think, that construing the' Act 
by reference to the preamble you must 
find some language in it which, without 
undue straining — vrithout reading it 
otherwise than in accordance with its 
natural meaning — can be said to apply to 
the transaction. 

The appellant is charged, under the 
second branch of section 1 of the Act, 
with keeping and using an office or place 
for the purpose of money being received 
by or on behalf of himself, the owner, or 
of a person using the office or place, for 
illegal consideration — that is, for a betting 
consideration. The facts, as I under- 
stand them, are these : The appellant is 
the owner and occupier of an office at 
Bed Lion Court, in the City of London, 
which is the registered office from which 
the newspaper called Sporting Luck is 
published. At that office were issued, 
and persons could obtain there, the 
coupons, without which the appellant 
would not for this purpose have received 
any of the money paid by the competitors. 
I do not mean that the persons who went 
to the office to get coupons resorted there 
for the purpose of betting, nor is the 
appellant charged under the first branch 
of the section. 

It seems to me that the second branch 
of the section' ought not to be confined to 
the case in which the money is actually 
received in the office or place. Having 
regard to the judgments in Povoell v. 
Kempton Park Baceconrse Co,^ in the 
House of Lords, I think we ought to hold 
that the main substantial offence aimed 
at by the statute is keeping a place for 
the purpose of the owner or occupier 
receiving the money. It would defeat the 
obvious intention of the Legislature if we 
were to add to the words " for the purpose 
of any money being received," the words 
^' at that place." According to this con- 
struction of the section, to take the illus- 
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tration put in argument by counsel for the 
respondent, if the appellant, when he 
delivered the coupons to the persons who 
called for them at Bed lion Court, bad 
intimated to them, either by notes on the 
coupons or verbally, "Do not pay the 
money to me, but be good enough to pay 
it at the bank round the corner,'' and 
these persons had complied with that 
request, the appellant would not have 
committed an offence under the section. 
According to the view which I take of 
the facts, the issuing of the coupons from 
the office formed a necessary part of the 
business and system by which the appel- 
lant was receiving the money. On the 
trae construction of the section I am 
clearly of opinion that the appellant used 
the office for the purpose of money being 
received, and that the alderman properly 
convicted him. 

I wish to say a few words regarding the 
authorities, because, if there is a dedsion 
against the view which we take, although 
we might not be bound by it, we might 
yet have to consider whether we should 
not have to take further steps for the 
purpose of having the matter further con- 
sidered. As I read the judgment in Dcma 
V. Slephenaon,^ that case is certainly not an 
authority against us. An innkeeper was 
there charged under the second branch of 
the section with using his house for the 
purpose of money being received. The 
&cts were that a betting man who had 
made bets and collected his money outside 
the house sent the money to the house 
by a messenger, and afterwards went to 
the house, where he kept his accounts, 
and took possession of the money. It 
was held that the innkeeper could not be 
convicted. It is to be observed that the 
charge was not against the person who 
was carrying on the business of betting, 
but against the innkeeper. It seems to 
me that that case is within the construc- 
tion of the statute which I have en- 
deavoured to state. The Court must, no 
doubt, be satisfied that the defendant had 
permitted his house to be used for the 
purpose of the money being received. In 
that case there was no evidence that the 
innkeeper had permitted his house to 
be used for that purpose. In conse-* 
quence of what was properly pressed 



upon us in argument, I have looked again 
at the judgment of Lord Chief Justice 
Coleridge in the fuUer report of that case 
in the Law Times Reports^ and I think 
that what is there stated is on the very 
lines I have been indicating. The learned 
Judge said, *' Mr. Poland 1^ stated — ^and 
his case fails unless he can shew that it 
was so — ^that Hicks (the betting man) 
received the money in the house of Davis 
with the knowledge and sanction of Davis, 
and that Davis suffered his house to be 
used for the purpose of Hicks receiving 
his money therein, and Mr. Poland admits 
that unless the facts of the case will make 
out that conclusion in point of law, this 
conviction is bad.'' I point out that what 
is insisted upon is not the mere receipt or 
handling of the money in the hou^e of 
Davis, but that Davis suffered his house 
to be used for the purpose of Hicks 
receiving the money therein. In the 
flliorter and more condensed report of the 
same judgment in the Law Reports, the 
words are : " After having received the 
money he sent it into the tavern by a 
messenger by arrangement with the de- 
fendant, and there he resumed posses- 
sion of it ; but there is no pretence for 
saying that he received it in the tavern." 
If the broad test which I have endea- 
voured to lay down is correct, it is obvious 
that that case did not come within the 
mischief aimed at by the section. The 
use of a house by a bookmaker, with the 
permission of the owner, for the purpose 
of making up his accounts and handling 
his money after it had been received, was 
no essential part of the system by which 
the bookmaker was enabled to get hold of 
the money. In other words, in that case 
the house was not used for the purpose of 
money being received. 

In Cox V. AndrevDSf^ as reported in the 
Lato Journal Reports, Mr. Justice Mathew 
no doubt said : '^ Cockbum's Act was 
directed to suppressing betting-houses, as 
appears from the preamble, and the keep- 
ing such houses and receiving money in 
advance in them is prohibited." What 
my learned brother Mathew there said 
is quite true, and is not unimportant. 
The practice to which he referred was no 
doubt one of those to which the Act was 
intended to put a stop. I do not think, 
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however, that we ought to regard the 
statement as exhaustive, and to interpret 
it as meaning that unless the money is 
actually received in the house, although 
the house is necessary for the purpose of 
the receipt of the money, no offence can 
be committed. It is obvious, moreover, 
that what my learned brother there said 
was not necessary for the purposes of the 
case which he was deciding, and it may 
be noticed (it is strange that in this case 
also there is a variation between two 
reports) that the words '^ receiving money 
in advance in them" are omitted from 
the judgment as reported in the Law 
Reports, The particular passage is there 
considerably altered in one sense, and 
reads as follows : " The Betting Act of 
1863 was intended to suppress betting 
houses, and it prohibits the use of ' any 
house, office, room, or other place ' opened, 
kept or used for the purpose of betting, 
and imposes a penalty on the person who 
keeps such a house." 

The other authorities that have been 
cited to us do not bear directly upon the 
point. 

I am glad to be able to come to the 
conclusion that this system is within the 
mischief of the Act. That it is a system 
by which great and irreparable evil is 
done is obvious from the facts stated in 
the Case with regard to the transactions 
which took place in a very few weeks. 
Coming as I do to the conclusion that the 
offence intended to be struck at by the 
Act is the keeping of a place — the localis- 
ing of a business — for the purpose of 
enabling the proprietor to receive the 
money, I am of opinion that the alderman 
came to a right conclusion, and that this 
conviction must be affirmed. 

Darling, J. — I am of the same opinion. 
The words of the Act are : ** No house, 
office, room, or other place shall be 
opened, kept, or used ... for the pur- 
pose of any money or valuable thing 
being received by or on behalf of such 
owner." The appellant contends that he 
is not forbidden by these words to do what 
he does, because he does not actually re- 
ceive the money in the office, nor, indeed, 
in England. Formerly he did actually 
receive the money at the office, and for 



doing so he was convicted. The system 
which he now adopts is, in my opinion, 
the result of a carefully considered scheme 
for evading the statute. The appellant's 
counsel himself admits that the system is 
within the mischief of the statute. He 
says, however, that the words used are 
not wide enough to apply to it, and that 
this must be regarded as a caaus omissus. 
I think the words are wide enough. 
They are not that the money must be 
received " in the house." On behalf of 
the appellant one or two passages have no 
doubt been quoted from which it might 
be supposed that some learned Judges 
thought that the money ought to be re- 
ceived in the house or office. I do not 
think, however, that these expressions, 
supposing them to have been actually 
used, were necessary to the decision of 
the cases in which they occur. 

I have heard no reason why we ought 
to construe this statute so as to make 
betting easier. It is notorious that the 
harm which is done in this country by 
the practice among people of the claiss of 
those who took part in these competitions 
is enormous. The amount of crime to 
which it leads — robbery of employers and 
other kinds of offences — no Judge can go 
on assize without knowing. With these 
facts staring us in the face, why should we 
cut down the statute by reading into it 
words which it does not contain f 

I think the appellant is under a mis- 
apprehension as to the value of the scheme 
which he has contrived, or has had con- 
trived for him. On looking at the news- 
paper I find him telling his readers to 
bear in mind that the competitions as 
at present conducted in Holland are still 
legal in this country. But the competi- 
tions are not conducted in Holland. 
They are not conducted entirely in 
Holland. Part of them is conducted in 
this country. A person desiring to com- 
pete gets the coupons either with or 
without the newspaper at the office in 
London. When he gets the coupons he 
sends them, together with the money, te 
the appellant at the address in Holland. 
Then, if he wins the contest, he receives a 
prize here in England. How can that be 
called a competition conducted in Hol- 
land? If a question arose as to the 
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legality of the competition in Holland, 
the appellant might well argue that it 
was conducted, at least in part, in England. 
The coupon, without which the contest 
could not be conducted at ail, is obtained 
in England. The prize, without which 
the competitors would have no induce- 
ment to take part in the contest, is 
obtained in England. In short, the con- 
test, as to a great part of it, a necessary 
part of it, and the only interesting part of 
it to the competitor, is conducted, not in 
Holland, but in the appellant's office in 
London. 

That being so, it seems to me that 
wherever the money may reach the 
appellant, he does use this office for the 
purpose of money or valuable things being 
received by or on behalf of him, the owner 
of the office. He is within the plain 
words of the statute, and there certainly 
can be no reason of public policy why we 
should not give to the words their proper 
meaning. I am therefore of opinion that 
we are warranted in affirming his con- 
viction. 

Channell, J. — I am of the same 
opinion. I do not think it is very 
material to consider whether or not the 
appellant was attempting to evade the 
provisions of the Betting Act, 1853. We 
all know that his object was to get this 
money lawfully if possible. The question 
we have to consider is whether or not 
the method by which he was getting it 
is forbidden by the Act. 

Section 1 of the Act provides that no 
office or place shall be used for certain 
purposes. It is not necessary to con- 
sider whether the word " place " applies 
in the present case ; the word " office " is 
sufficient. The first branch of the section 
forbids the use of the office or place for the 
purpose of the owner betting with persons 
resorting thereto. The second branch 
forbids the use of it for the purpose of 
money being received by the owner as or 
for the consideration of any undertaking 
or promise to pay or give thereafter 
money on any event or contingency of 
or relating to any horse race, game, &c. ; 
and it is with that branch only that we are 
at present concerned. 

The Act has been very fully considered 



by the House of Lords in Powdl v. 
Kempkm Pa/rk Hacecaurse Co} ; and 
although that case related to the first and 
not to the second branch of the section, 
the larger part of the judgments has a 
great bluing, as it seems to me, upon the 
case before us. It was there pointed out, 
particularly by Lord James of Hereford, 
that what the statute forbids is not the 
carrying on of certain businesses or oc- 
cupations, but the carrying on of these 
businesses or occupations in a deBned 
place. It was shewn that the object of 
the Legislature was to put down betting- 
houses, and so to get rid of the temptation 
to indulge in betting and similar practices 
which the establishment of such houses 
held out. As Lord James of Hereford 
so neatly and pithily expresses it, it was 
the localisation of the business of betting 
that was intended to be prohibited. 

In Reg. v. Stoddart [i90o] ^ it was 
decided that the coupon system, when it 
is localised in an office or place, comes with- 
in the words of the second branch of the 
section, as being a system by which money 
is received by the owner or occupier of the 
premises as or for the consideration of a 
Promise to pay or give thereafter money 
or valuable things on the event or con- 
tingency of a horse race. That conclusion 
was arrived at in that case without much 
doubt or difficulty by myself, and after- 
wards by the Court for Crown Cases 
Reserved. 

That decision, however, does not neces- 
sarily conclude the question whether or 
not the present case comes within the 
second branch of the section. What we 
have here to consider is whether this 
business — the coupon system — which in 
itself is not illegal any more than ready- 
money betting, has been localised in an 
office or place within the meaning of the 
Act as explained by the House of Lords. 
In this case the appellant is the proprietor 
of an office in this country from which are 
issued the newspapers in question and an 
appendix, called an International Supple- 
ment, containing the coupons. In my 
judgment, these documents formed an 
essential part of the system ; without them 
the money could not have been received 

(») [190l]M.C. 74; 70 L. J. K.B. 189 ; [1901] 
1 K.B. 177. 
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hy the appellant. The coupons were filled 
up by the competitors, and they and cer- 
tain money with them were sent to the 
appellant and received by him at the 
address in Holland. Now was it or was 
it not necessary, in order that the system 
should come within the section, that the 
actual receipt of the money by the appel- 
lant should have taken place in this 
countiy f Was not the office used for the 
purpose of the money being received when 
there was done in it the act — namely, the 
issuing of the coupon — which was the 
commencement of the rather complicated 
transaction resulting in the receipt of the 
money 1 It seems to me that it was. I 
think that the case of Saunders v. Thomey 
[1898] *® — or rather the cases, for it in- 
terprets and applies the previous cases — 
to which I referred in the course of the 
argument, is precisely analogous to the 
present case. It was there decided that 
a statutory provision against keeping open 
a public-house during certain hours is 
infringed when there takes place within 
the prohibited hours any material part of 
the transaction of sale, and that it is not 
confined to the particular moment of time 
when the property in the article sold 
passes to the purchaser. Similarly in the 
present case it seems to me that section 1 
of the Act of 1853 was infringed, inas- 
much as a material part of the whole 
complicated transaction of the receipt of 
the money — namely, the issuing of the 
newspapers and coupons — took place in 
the office. 

It seems to me that the case of Davis v. 
Stephenson^^ which decides that after the 
money has been received, subsequently 
allowing it to be deposited in the house 
cannot be considered a continuing receipt, 
is not really in point. I quite agree that 
phrases occur in the judgments in that 
case and in other cases cited in argument 
which, if they are taken literally and with- 
out regard to the circumstances in which 
they were used and the facts to which 
they were applied, might be considered as 
authorities for holding that the money 
must be actually received in the house ; 
but reading these phrases as part of the 
cases in which they occur, I do not think 
they can be regarded as sufficient to justify 
such a conclusion. It may even be that 
(10) 78 L. T. 627. 



the issuing of the coupons ought rather to 
be regarded as one of the purposes for 
which the statute forbids the house being 
used than as merely a particular portion 
of a prohibited transaction, and in fact 
one cannot doubt that in the present case 
the carrying on of the coupon system and 
the receipt of the money thereby was the 
real and only object for which the office 
was kept and the newspaper published. 
I agree that this appeal should be dis- 
missed and the conviction confirmed. 

Appeal dismissed. 

Solicitors — Le Brassear & Oakley, for appellant ; 
Malkin Sl Co., for respondent. 

llleported hy J. RiUJUe, E$q., 
BarristeT'Ot'Law, 



Lord Altebstoke, C.J. 
Dabling, J. 

ChAIYNELL, J. >GENTEL V. RAPPS. 

1901. 

Nov. 18. 

[71 L. J. K.B. 106.] 

Local Government — By-law — Repug- 
na/ncy to StcUute — Use ofObac&ne or Offen- 
sive Language in Tramujay Car — Omis- 
sion of Words Importing Annoyance or 
Nuisance — Town Police Clauses Act, 1847 
(10 <fc 11 Vict, c. 89), *. 2S— Tramways 
Act, 1870 (33 dh 34 Vict, c. 78), s, 46. 

Section 46 of the Tramtoays Act, 1870, 
empowers the promoters of a tramway to 
make by-laws ^^for preventing the com- 
mission of any nuisance in or upon any 
carriage,** provided such by-laws are not 
repugnant to the laws of that part of the 
United Kingdom where the same are to 
have effect. The promoters of a tramway 
in a city made a by-law which provided 
that *' No person shall swear or use obscene 
or offensive language whilst in or upon any 
carriage,** but contained no words import- 
ing that the language should be an annoy- 
ance to passengers, or a nuisance. Sec- 
tion 28 of the Toum Police Clauses Act, 
1847, which was in force in the city, pro- 
vides that ^^ Every person who in any 
street, to the obstruction, annoyance, or 
danger of the residents or passengers , . . 
uses any profane or obscene language,** shall 
be liable to a penalty. A local Act in force 
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in the eUy impoMd a penalty upon every 
person who should ^^use any profane^ 
indeoenty or obscene Icmguage to the annoy- 
ance of the inhabitants or passengers " : — 
Held, ^Mt the by-law was not tdtra vires. 

Case stated by two Justices for the city 
and county of Bristol. 

The appellant Gentel laid an informa- 
tion against the respondent Rapps, stating 
that the respondent on July 29, 1901, in 
North Street, Bedminster, in the said 
city and county, being then in or upon a 
certain carriage using a tramway there 
belonging to the Bristol Tramways and 
Carriage Co., Lim., the promoters of the 
tramway, unlawfully did use obscene or 
offensive language contrary to the by-laws 
made by the company in pursuance of 
section 46 of the Tramways Act, 1870.^ 

The information was heard and deter- 
mined on August 8 and 15, 1901. 

The by-laws referred to in the informa- 
tion were proved and put in evidence. 

By-law 6 provided that : '^ No person 
shall swear or use obscene or offensive 
language whilst in or upon any carriage ; 
or commit any nuisance in or upoo or 
against any carriage, or wilfully interfere 
with the comfort of any passenger." 

It was also proved that on July 29, 
1901, at 9.45 a.m., near Ashton Gate in 
Biistol, the respondent got on one of 
the company's tramcars, and when asked 
for his fare said to and in the hearing of 
the conductor the words referred to in 
the information ; that there were two 

(1) The Tramwajs Act, 1870, provides: 
Section 46 : " Subject to the provisions of the 
special Act aathorising any tramway and this 
Act, 

**The promoters of any tramway and their 
lessees may from time to time make regula- 
tions, — 

"For preventing the commission of any 
nuisance in or upon any carriage, or in or 
against any premises belonging to them : 
'* For regulating the travelling in or upon any 

carriage belonging to them. 
" And for better enforcing the observance of 
all or any of such regulations, it shall be lawful 
for such . . . promoters ... to make by-laws 
for all or any of the aforesaid purposes, and 
from time to time repeal or alter such by-laws, 
and make new by-laws, provided that such 
by-laws be not repugnant to the laws of that 
part of the United Kingdom where the same are 
to have effect . . ." 



other passengers on the car on the front 
seat who did not hear the words and who 
made no complaint ; and that the words 
had reference to a dispute which had 
arisen between the tramway company and 
some of their servants. 

The Justices found that the words used 
were " obscene language,'' and, considering 
to whom they were spoken, ''offensive 
language " both in fact and within the 
meaning of the by-law. 

The sections with respect to obstruc- 
tions and nuisances in streets of the Town 
Police Clauses Act, 1847,' were in opera- 
tion in and applied to the city and county 
of Bristol. 

A local and personal Act, declared to 
be a public Act, passed in 1840 (3 Yict. 
c. Ixxvii.),' intituled "An Act for regula- 
ting the buildings and party-walls within 
the city and county of Bristol, and for 
widening and improving several streets 
within the same," was in operation within 
the city. 

The Justices came to the conclusion 
that they were bound by Strickland v. 

(2) The Town Police Clauses Act. 1847 (10 
& 11 Vict. c. 89), provides : Section 28 ; " Every 
person who in any street, to the obstruction, 
annoyance, or danger of the residents or pas- 
sengers, commits any of the following offences, 
shall be liable to a penalty not exceeding forty 
shillings for each offence, or, in the discretion of 
the Justice before whom he is convicted, may 
be committed to prison, there to remain for a 
period not exceeding fourteen days . . . (that 
is to say,) 

«< Every person who publicly offers for sale or 
distribution, or exhibits to public view, any 
profane, indecent, or obscene lx>ok, paper, print, 
drawing, painting, or representation, or sings any 
profane or obscene song or ballad, or uses any 
profane or obscene language. . . ." 

(3) The statute 3 Vict. c. Ixxvii. s. 77, pro- 
vides that "... every person who, within the 
said city and county, shall be guilty of any of 
the following offences, shall be liable to a 
penalty of not more than forty shillings for 
every such offence ; that is to say, 

•* Every person who shall sell or distribute, 
or offer for sale or distribution, or exhibit to 
public view, any profane, indecent, or obscene 
book, paper, print, drawing, painting, or repre- 
sentation, or siog any profane, indecent, or 
obscene song or ballad, or write or draw any 
indecent or obscene word, figure, or representa- 
tion, or use any profane, indecent, or obscene 
language, to the annoyance of the inhabitants 
or passengers." 



Digitized by 



Google 



42 



CASES CONNECTED WITH 



Gemtel V, Rapps. 

Hayes [l896],^ and as no such words as 
''to the annoyance of the passengers" 
were embodied in the by-law, it should be 
considered to be uUra virea^ and they 
consequently dismissed the information. 

The question for the Court was whether 
the Justices came to a correct determina- 
tion and decision in law ; and if not, what 
should be done in the premises. 

Macmorran^ K,C,y and H. H, Gregory^ 
for the appellant. — The by-law is not 
beyond the powers conferred upon the 
tramway company by section 46 of the 
Tramways Act, 1870, as being repugnant 
either to any statute or to the common 
law. It is not necessarily repugnant to 
section 28 of the Town Police Clauses Act, 
1847, because it does not contain the words 
*' to the obstruction, annoyance, or danger 
of the residents or passengers," or to sec- 
tion 77 of the local Act of 1840, because 
it does not contedn the words ''to the 
annoyance of the inhabitants or passen- 
gers." A by-law may be repugnant to a 
statute where it deals with the same 
matter — Strickland v. Hayea^^ as explained 
by Lindley, L.J., in Thomas v. Suiters 
[1899].''* A by-law cannot, however, be 
repugnant to a statute where it deals 
with a different matter — White v. Morley 

(1899].^ The matter with which this by- 
jEtw deals is quite different from that which 
is dealt with by either the Act of 1847 or 
the local Act of 1840. The Act of 1847 
deals with language used in any street, 
and the Act of 1840 with language used 
in the city and county generally ; whereas 
the by-law deals with language used in a 
tramcar. A by-law is not necessarily in- 
valid because it prohibits an act which is 
not an offence either by statute or common 
law — Burnett v. Berry [l896]J Mantle v. 
Jordan [l896],® and Kruse v. Johnson 
[l898].® If Strickland v. Hayes* decides 
the contrary, it cannot now be regarded 
as law — see per Wright, J., in Burnttt v. 

(4) 65 L. J. M.C. 55; [1896] 1 Q.B. 290. 

(5) [1900] M.C. 23; 69 L. J. Ch. 27; [1900] 

1 Ch. 10, 14. 

(6) [1899] M.C. 239; 68 L. J. Q.B. 702 ; [1899] 

2 Q.B. 34. 

(7) 65 L. J. M.C. 118; [1896] 1 Q.B. 641. 

(8) [1897] M.C. 122; 66L. J.Q.B.224; [1897] 

1 Q B. 248. 

(9) [1898] M.C. 193 ; 67 L. J. Q.B. 782 ; [1898] 

2 Q.B. 91. 



Berry J In Mantle v. Jordan ® Wills, J., 
expressly said that, under an Act autho- 
rising the making of by-laws for the good 
rule and government of the county, the 
local authority have jurisdiction to make 
a by-law for the purpose of stopping 
swearing or the use of profane or obscene 
language. 

FLoBD Alvebstone, C.J. — In Kruse v. 
Jonnson^ theCourt does not appear to have 
commented upon Strickland v. Hayes,*] 

It was cited in argument as an authority 
for the proposition that the power to make 
by-laws under the statute was limited to 
acts which were a nuisance or annoyance 
to others ; and the truth of that proposition 
was denied by Lord Russell, C.J., in his 
judgment. 

[Ohannell, J. — The main ground of 
the decision in Kruse v. Johnson^ was 
that it is for the local authority to deter- 
mine whether the act would be a nuisance 
if done in a particular place.] 

Scliillwy for the respondent. — The 
by-law goes beyond the powers con- 
ferred upon the tramway company by 
section 46 of the Tramways Act, 1870. 
It goes beyond these powers because it 
purports to create a new offence. Pro- 
fane cursing and swearing in a public 
place is no doubt an offence by the Pro- 
fane Oaths Act, 1745 (19 Geo, 2. c. 21). 
But the use of obsceoe or offensive lan- 
guage on private property such as a tram- 
car is not an offence either by common or 
statute law. This by-law purports to 
convert a tramcar into a public place for 
this purpose. The by-laws prohibiting 
betting which have been held valid in 
several cases were made under section 23 
of the Municipal Corporations Act, 1882, 
which authorises the making of by-laws 
"for the prevention and suppression of 
nuisances not already punishable by virtue 
of any Act in force throughout the 
borough." In Kruse v. Johnson^ the by- 
laws were made by a public representative 
body. This by-law was made only by a 
tramway company. 1 1 should be construed 
strictly against the company by whom 
it has been made and approved. Sec- 
tion 46 of the Act of 1 870 only authorises 
by-laws for the prevention of nuisances. 
Obscene and offensive language is not a 
nuisance even when used upon a tramcar. 
Whether obscene or offensive language is 
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a nuisance is a question of &ct depend- 
ing upon the circumstanoes in which the 
language is used. Words which were no 
nuisance when spoken in a desert or 
private place or in the presence of a few 
individuals might he a serious nuisance 
when spoken in a public place. Under 
this by-law the driver of the car might be 
liable for words spoken to the conductor 
when no one else was on the car, and a 
man might even be liable who when on 
the car used offensive language audible 
only to himself, and afterwards confessed 
having done so. The by-law is unreason- 
able — Strickland v. Hayes^ 
Macmorrcmj K,C.<, replied. 

Lord Alvebstone, C.J. — In my opinion 
there is no doubt that the Justices should 
have held this by-law valid. If Striekland 
V. Hayes ^ is to be understood as meaning 
more than that a by-law cannot convert 
an offence which a statute has created into 
a different offence, it cannot be regarded 
as law. If the effect of the decision is 
that a local authority empowered by the 
Legislature to make by-laws for the pre- 
vention of nuisances can in no case make 
a by-law defining a particular act to be a 
nuisance which would not otherwise be a 
nuisance, it cannot now be supported. In 
that case, however, Lord Justice Lindley 
appears to have recognised that a by-law, 
provided it is not repugnant to the law, 
may deal with a matter with which the 
law has not already dealt. He said: 
'* Looking at that section, I cannot find 
that it was intended to give power to 
make by-laws creating any new criminal 
offence. Of course, by-laws must do more 
than merely reiterate the provisions of 
Acts of Parliament, otherwise they would 
be nugatory; but it is important to see 
that they are strictly within the authority 
under which they were made.'' The judg- 
ments in Kruae v. Johnson,^ and the cases 
relating to by-laws for the suppression of 
betting, clearly recognise the right of the 
local authority in mieJEiDg by-laws to de- 
fine and describe what particular acts will 
be nuisances in particular circumstanoes. 
For example, the authority may make a 
by-law providing that no pig shall be kept 
within a certain distance of a dwelling- 
house in a populous place. 

In the present case the Legislature has 



entrusted to the promoters of this tram- 
way, subject to the approval of the Board 
of Trade, power to make by-laws for the 
prevention of nuisances on tramways. In 
my opinion it is quite within the power 
of the promoters to determine that par* 
ticular acts, such, for example, as playing 
on a musical instrument, smoking or 
using offensive language, shall be nui^ 
sanoes when done in a carriage, though 
they might not be nuisances when done 
elsewhere, and to make by-laws for the 
prevention of such acts. No public in- 
terest is affected by the exercise of such 
powers. It would be dangerous to strain 
the doctrine of Strickland v. Hayes ^ so 
far as to say that in the absence from this 
by-law of the words ''to the annoyance 
of the passengers" which occur in sec- 
tion 28 of the Town Police Glauses Act, 
1847, the act prohibited by the by-law 
cannot be a nuisance. It is clear that 
that section is dealing only with offences 
in streets, and does not either expressly 
or impliedly prevent the promoters from 
making special regulations as to offences 
committed in tramways. In my opinion 
the case should go back to the Justices. 

Darling, J. — I am of same opinion. 
Since the later decisions, and, in par- 
ticular, since Krtise v. Johnson^ the case 
of Strickland v. Hayes ^ cannot be re- 
garded as an authority upon this point. 
The Tramways Act, 1870, gives power to 
the promoters of any tramway to make 
by-laws for preventing the commission of 
any nuisance in or upon any carriage 
belonging to them. Under that power 
the promoters of this tramway made a 
by-law which provides that '' No person 
shall swear or use obscene or offen- 
sive language whilst in or upon any car- 
riage.'' It is said that that by-law is 
uUra vires, I do not think so. The 
promoters had power to prohibit nuisances 
on tramways. The by-law enumerates 
certain acts which are treated as nui- 
sances, and, having regard to the place 
where these acts are done, it seems to me 
that they can reasonably be called nui- 
sances. The by-law goes further than the 
statute, inasmuch as it enumerates the 
particular acts which are to be treated as 
nuisances, and therefore it is not nuga- 
tory. In my opinion the by-law is 
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seDsible and reasonable, even though it 
omits any such words as " to the annoy- 
ance of passengers/' It would be intoler- 
able if passengers, besides being offended 
by language such as was used in the 
present case, were subjected to the further 
annoyance of having to come into Court 
and repeat it for the purpose of proving 
that they had been annoyed by it. 

Channell, J. — I am of the same opinion. 
Recent cases, including Krtise v. Johnaon^^ 
have settled that where a local authority 
are empowered to make by-laws for the 
prevention of nuisances, they have power 
to declare that a particular act of a cha- 
racter which may possibly be a nuisance 
shall be a nuisance when done in a par- 
ticular place, and to make a by-law provid- 
ing that it shall not be done there. It 
is presumed that their knowledge of the 
\ocslity enables them to say whether or 
not the act amounts to a nuisance in any 
particular place. Where the by-law spe- 
cifies the particular place it is therefore 
unnecessary to add the words " so as to 
be in fact a nuisance." If, however, the 
by-law applied to a large area not uniform 
in character, so that what might be a 
nuisance in one part of the area might 
not be so in another part of it, it might 
be advisable to insert the words. 

There is one other point to which I 
desire to refer. It is said that this by- 
law is necessarily repugnant to the law of 
the land, because it creates a new offence. 
In that view I cannot concur. A by-law 
is not repugnant to the general law 
merely because it prohibits something 
which the general law does not declare 
unlawful. It is only repugnant where it 
purports to prohibit something which the 
general law, either expressly or by neces- 
sary implication, declares lawful. The by- 
law would be none the less repugnant 
because the provision which it contradicted 
was only implied. If, for example, a 
statute provided that it should be an 
offence to travel without a railway ticket 
with intent to defraud, a by-law which 
reiterated that provision with a similar 
penalty but omitted the words *' with 
intent to defraud'' would no doubt be 
repugnant to the statute. A by-law 
which purported to make lawful some- 



thing which the general law declared 
unlawful would also of course be repug- 
nant ; but such a by- law is not very likely 
to be made. In my opinion the by- law 
here in question is not repugnant to the 
general law either express or implied. 
Ca8€ remiUed. 

Solicitors — Thomas White &: Sons, agents for 
Stanley, Wasbrongh & Doggett, Bristol, for 
appellant; Hare Sl Co., agents for E. J. 
Watson, Bristol, for respondent. 

[Reported by J. Ritchie^ Esq,,^ 
Barrigter-af' Law. 



Lord Alvbrstone, C.J. 

Darling, J ^^^^ 

Chaenell,^J.^ V ^ ^^^^^^^ 

Nov. 19,20. J 

[71 L. J. K.B. 166.] 

Criminal Law — Recognisance to Keep 
<A« Peace and be of Good Behavunur — 
Holding Disorderly Meetitigs in Pnhlio 
Streets "Obstruction of Streets — Using In- 
sulting Language whereby Breach of th^ 
Peace may be Occasioned — Conduct not in 
itself Illegal, but Provoking other Persons 
to Break the Peace — Jurisdiction of Magis- 
trate. 

The appeUantf in carrying on a Pro- 
testant '^crusade," held meetings in the 
public streets of a city in which there was 
a large Roman Catholic population. The 
meetings were aUended by many Roman 
CatlwUcs as well as by his own supporters. 
At the meetings he made use of language 
and gestures insulting and annoying to 
the Roman Catholics and ccUctdated to 
provoke them to commit breaches of the peace; 
and breaches of the peace were in conse- 
quence committed by them. The appellant did 
not himself commit a/ny breach of the peace, 
and advised his supporters not to do so; 
but at one of the meetings he said that hs 
had received a letter stating that the Catholics 
were going to bring sticks to a subsequent 
meeting, and told his supporters that the 
police had refused him protection and that 
he looked to them to protect him. Themeet- 
ings caused an obstruction of the streets. 
A local Act imposed a penalty upon every 
person who in any street used any 
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threcOeningy abtuivef or insfdHTig words, 
or behaviour wherebi/ a breach of the 
peace might be ocoaeioned. The appellant 
threatened and intended to hold similar 
meeUngs in the fiUure. The appMofot 
having been bound over by the order of a 
magietrate to keep the peace and be of good 
hehamour^ — Held, that the order was vaUd. 
Though a person^ 8 eond^^it ie not in itadf 
illegal, yet, if iie natural consequence is to 
provoke other persons to commit a breach 
of the peace, he may properly be bound over 
to be of good behaviour. 

Case stated by the stipendiary magis- 
trate of Liverpool. 

Aq iDformation and complaint laid by 
the respondent (Dunning) against the 
appellant (Wise) stated that the appellant 
had held meetings on sundry dates in May, 
1901, on the King's highway and other 
places within the city of Liverpool to 
which the public had access, and that 
breaches of the peace had taken place in 
consequence, and that the respondent had 
reason to believe that the appellant in- 
tended to hold similar meetings in the 
future, and that he had reason to believe 
that if such meetings were addressed by 
the appellant on the King's highway, or 
in other places within the city to which 
the public had access, serious breaches of 
the peace would follow, and prayed that 
the appellant might be summoned to shew 
cause why he should not be ordered to 
find sufficient sureties to keep the peace 
towards all his Majesty's subjects and be 
of good behaviour during the next twelve 
months. 

At the hearing of the information and 
complaint the following facts were proved : 
The appellant addressed a meeting held 
in Islington Square, Liverpool, which was 
a public place, a public thoroughfare, and 
part of the Kind's highway, on May 16, 
1901, and on the following night he 
addressed a similar meeting held in the 
same place. 

These meetings and the other meetings 
herein referred to were held by him with 
the view of prosecuting what is called a 
•* crusade " in the interests of the Protes- 
tant religion. 

Each of these meetings was attended 
by a number of persons of the Roman 



Catholic religion in addition to the 
Protestant supporters of the appellant. 
The crowd of people present on the even- 
ing of May 16 was so large that Carver 
Street, a public street running into the 
square, was completely blocked, and the 
main public streets on each side of the 
square were filled with the overflow of 
people from the meeting. At the meeting 
held on May 16 the appellant in the 
course of his speech put beads round his 
neck and waved a crucifix above his head. 
The gestures and language then used by 
him were such as were likely to insult and 
annoy the Roman Catholics and were well 
calculated to provoke a breach of the peace 
by them, and did in fact result in a breach 
of the peace, as at the conclusion of the 
meeting a breach of the peace was created 
by the opponents of the appellant, who made 
a determined rush for him, and it was only 
by the intervention of the members of the 
police force that he got away in safety. 
The appellant did not himself commit any 
breach of the peace, nor did he incite his 
supporters to do so, but his language and 
gestures did in &ct provoke other persons 
present to do so. At this meeting the 
supporters of the appellant said, " Let us 
charge them," but the appellant restrained 
them, saying, '' Stand still ; stand still." 

The appellant also held a meeting on 
Sunday morning, May 19, 1901, at the 
corner of Boaler Street and Shell Road, 
which were public thoroughfiures and part 
of the King's highway in the city ; and 
just before addressing such meeting the 
appellant remarked that he was about to 
" denounce " the in&mous order of Jesuits 
and the Coronation Oath. At that 
meeting the appellant called Roman 
Catholics " Rednecks," which was a name 
most insulting to them, and challenged 
them to get up and deny the truth of his 
remarks. The term *' Rednecks " was 
intended to annoy and insult the Roman 
Catholics, and was well calculated to pro- 
voke a breach of the peace, and a breach 
of the peace did take place, as a number 
of stones were thrown and fights took 
place amongst those attending the meet- 
ing, and the police had to interfere and 
separate them. The meeting afterwards 
broke up, but prior to its doing so the 
appellant asked those present to support 
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him at another meeting to be held at 
Islington Square the following Saturday 
at 8 P.M. On being requested to alter the 
hour to 7.30, he replied, *' Yes, the sooner 
we get at them the better." The appel- 
lant did not at the meeting commit any 
breach of the peace nor incite his sup- 
porters to do so, but by his language 
above-mentioned he in fajct provoked 
other persons present to do so. At this 
meeting the appellant asked his own 
supporters not to assault any one. 

At a meeting held and addressed by 
the appellant on May 22, 1901, in Mere 
Lane, which was a public thorough&re 
and part of the King's highway in the 
city of Liverpool, the appellant, in re- 
ferring to the meeting which was to be 
held on the following Saturday, May 26, 
said that as he had heard the Catholics 
were going to hold a meeting at the same 
place at 8 p.m., he thought his meeting 
should be at 7.30 p.m. He also said that 
he had received a letter stating that the 
Catholics were going to bring sticks, upon 
which some of his supporters said they 
would bring sticks also. He also told his 
supporters that the police had refused to 
give him protection, and he looked to 
them to protect him. 

Li the Liverpool Evening Express 
newspaper of May 24, 1901, appeared the 
following advertisement, which the appel- 
lant admitted had been inserted by him : 

** Protestantism and free speech. Do 
not allow the Eomanists to triumph, but 
maintain your liberties. Support Mr. 
Geo. Wise on Saturday next 7.30 at 
Islington Green." 

In consequence of the disturbance which 
took place at the meetings above men- 
tioned, an information and complaint was 
laid before the magistrate by the respon- 
dent similar to the information and com- 
plaint now in question in respect of the 
above meetings, and on the hearing of 
such information and complaint on 
May 25, 1901, an undertaking was given 
by the solicitor of the appellant on his 
behalf that he would not hold the meeting 
then advertised and above referred to. 

The undertaking only referred to the 
meeting to take place in Islington Square, 
and a meeting was arranged by the appel- 
lant to be held the same evening in front 



of St. George's Hall, which is a place in 
the city of Liverpool to which the public 
have access. Notice of his intention to 
hold such meeting was given by the ap- 
pellant to the Liverpool police about 6.30 
the same evening. A crowd numbering 
6,000 people assembled in front of St. 
Cfeorge's Hall, and when the appellant 
appeared on the scene a number of his 
opponents, who were waiting for him at 
the north end of the steps leading to St. 
Gorge's Hall, made a rush for him, and a 
free fight ensued between his supporters 
and his opponents. A number of police 
who had been taken there in anticipation 
of a breach of the peace occurring were all 
called up to protect him and take him 
away ; and this was done, and he was 
escorted from St. George's Hall to Central 
Station. On the way to the station the 
majority of the crowd followed, and many 
ugly rushes were made by them to get at 
him, and many of the police were assaulted 
and knocked down in the streets. The 
appellant did not himself commit any 
breach of the peace at this meeting, nor 
did he threaten to do so or incite any 
other person or persons to do so. 

The appellant's meetings and addresses 
in connection with his " crusade " had on 
several other occasions caused the police 
of the city of Liverpool to make special 
provisions to prevent a disturbance in the 
public streets of the city. 

The appellant stated in Court on the 
hearing of a summons heard before the 
present information and complaint that he 
intended to hold meetings similar to those 
above mentioned in the future. 

The respondent deposed that if such 
meetings were held he had no doubt 
whatever they would lead to a breach of 
the peace. 

It was contended for the appellant that 
the information and complaint was null 
and void inasmuch as it did not allege 
that the appellant had been guilty of any 
offence, and that the magistrate had no 
jurisdiction to make any order against 
him, and further that such an order could 
only be made in respect of anticipated 
breaches of the peace against a person who 
had himself either been guilty of a breach 
of the peace, or in regard to whom there 
was sufficient reason to believe that he would 
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be guilty of a breach of the peace towards 
some particular person or persons, and on 
the information of such person or persons ; 
and that, inasmuch as in the present case 
there was no suggestion that the appellant 
had ever been guilty of a breach of the 
peace or had ever threatened or was likely 
to be so guilty or incite others to be so 
guilty, the decision of the magistrate 
in making an order against the appellant 
was in excess of jurisdiction and erroneous 
in law, and that the appellant ought to be 
discharged. 

The magistrate ordered the appellant 
within twenty-four hours to enter into a 
recognisance in the sum of lOOZ. with two 
sureties in 50Z. each to keep the peace and 
be of good behaviour during the twelve 
months then next ensuing, and in default 
to be imprisoned for two months. 

The questions for the Court were 
whether the information and complaint 
was null and void in law ; whether the 
facts proved before the magistrate as 
aforesaid entitled him to make his order 
against the appellant; and whether the 
order was invalid as in excess of jurisdic- 
tion and erroneous in law and ought to be 
discharged. 

F. E, Smith, for the appellant.— The 
magistrate had no jurisdiction to bind 
over the appellant to keep the peace, or 
to be of good behaviour. 

The jurisdiction of Justices in regard 
to the prevention of offences depends upon 
the statute 34 Edw. 3. c. 1, which autho- 
rises the Justices *' to take of all them 
that be not of good fame sufficient surety 
and mainprise of their good behaviour 
towards the King and his people." Lord 
Coke, commenting upon this provision in 
his InatUuteSf hook 4, p. 181, interprets 
the expression '^ that be not of good fame " 
as meaning '' that be defistmed and justly 
suspected that they intend to break the 
peace." If the appellant's own conduct 
in holding the meetings and using tho 
language and gestures in question 
amounted to a breach of the peace, it is 
conceded that he might properly have 
been bound over for intending to repeat 
it. The appellant's own conduct did not, 
however, amount to a breach of the peace, 
and the fact that it might have led others 



to break the peace is no ground for bind- 
ing him over — Reg, v. Londonderry Jus- 
ticea [1891] 1 and Beaity v. GiUbanks [l882].^ 
The appellant's language and gestures 
were lawful, and it is immaterial that 
they may have been insulting and offen- 
sive to some of those who attended the 
meetings. The breach of the peace which 
gives a meeting the character of illegality 
must be a breach of the peace caused by 
the members of the meeting themselves — 
Dicey*8 Law of the Constitution (6th ed., 
1897), Note v., p. 346, and ch. vii. If the 
appellant's language occasioned a breach 
of the peace, he ought to have been pro- 
ceeded against under section 149 of the 
Liverpool Improvement Act, 1842.' If 
the meetings occasioned an obstruction 
of the public streets, he ought to have 
been indicted for a nuisance. If the meet- 
ings, though in themselves lawful, resulted 
in a breach of the peace, they might have 
been dispersed by the police — (JKdlAf v. 
Hcvrvey [isss].* 

If the appellant be bound over, the 
consequences will be very far-reaching. 

Piekford, if.C., and A, H, Maxwell, for 
the respondent. — The appellant was pro- 
perly bound over for intending to repeat 
his conduct in holding the meetings and 
using the language and gestures in ques- 
tion, if such conduct was calculated to 
produce a breach of the peace or was in 
itself illegal. 

The appellant's conduct was calculated 
to produce a breach of the peace, as 
appears from the findings in the Case. A 
breach of the peace was the natural con- 
sequence of the appellant's acts, and the 
case is thus distinguishable firom Beatty v. 
OiUbanka,^ A man who does acts which he 
knows will produce a breach of the peace 

(1) 28 L. R. Ir. 440. 

(2) 51 L. J. M.C. 117 ; 9 Q.B. D. 308. 

(3) The Liverpool Improvement Act, 1842 
(5 &; 6 Vict. 0. cvi.), provides : 

Section 149: "... every person shall be 
liable to a penalty of not more than forty 
shillings who in any street within the boroagh 
of Liverpool shall commit any of the following 
offences ; (that is to say,) . . . 

" who shall use any threatening, abnsive, or 
insulting words or behaviour, with intent to 
provoke a breach of the peace, or whereby a 
breach of the peace may be occasioned :...** 

(4) 14 L. R. It. 105. 112. 
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is liable to be bound over — Reg. v. Cork 
Juaticea [1882] ^ and Reg, v. Cork Jueticea 
[1882].® 

The appellant's conduct was in itself 
unlawful. On May 25, 1901, he was 
summoned in respect of it, and gave an 
undertaking not to repeat it. 

[Lord Alvbrstone, C.J. — The informa- 
tion does not allege that the appellant 
has himself been guilty of any illegal act. 
The &ots which it alleges — ^namely, that 
he had held and intended to hold meet- 
ings — are not - essentially different from 
those in BeaUy v. Oillbarhks.^^ 

The omission of any material allegation 
in the information Ir immaterial. Even 
where the Justices dismiss an information 
against a man, they may still be justified 
in binding him over to keep the peace — 
D<wi8f Ex f)arte[lB7l].'' When the accused 
appears before the Justices they are entitled 
to deal with the case even in the absence of 
any information — Reg. v. Hughes [i879].* 
The appellant committed an unlawful act 
by holding the meetings on the highway — 
Reg. V. Graham [I888],* Homer v. Cadman 
[1886],*° and per Lord Coleridge, C.J., in 
Reg. V. Booth [l890]," referred to in Stone*a 
Justice* 8 Mcmual (33rd ed., 1901), p. 898. 
He also committed an unlawful act 
under section 149 of the Liverpool Im- 
provement Act, 1842, by using threaten- 
ing, abusive, or insulting words or 
gestures whereby a breach of the peace 
might have been occasioned. There 
are two modes of binding a man over 
— first, to keep the peace, where he has 
actually committed an offence ; secondly, 
to be of good behaviour, where he only 
threatens or intends to commit an offence. 
A man may be bound over, although he 
has not actually committed any crime, if 
there is a probable suspicion that some 
crime may be committed — Reg. v. Cork 
JustioeSy^ per May, C.J., citing Blaekstone^s 
Gommentofriea^ book 4, ch. 18. 

F. E. Smithj in reply. — There was no 
confusion in the argument for the appel- 

(6) 16 Cox CO. 78. 

(6) 16 Cox C.C. 149. 

(7) 24 L. T. 647. 

(8) 48 L.J. M.C. 151 ; 4 Q.B. D. 614. 

(9) 16 Cox C.C. 420. 

(10) 65L, J. M.C. 110. 

(11) The Times, Jtdy 2, 1890. 



lant between binding over to keep the 
peace and binding over to be of good 
behaviour. A man cannot be bound over 
at ail unless he himself intends to break 
the peace. The only persons who can be 
bound over under 34 Edw. 3. c. 1, already 
referred to, are persons ''justly suspected 
that they intend to break the peace " — 
see per Lord Campbell, C.J., in Haylock 
V. Sparke [1863] *^ There is no evidence 
that the appellant himself intended to 
break the peace A person cannot be 
punished for mere insulting and gross 
lADgu&gQ^FhiUipe v. Gateshead Justices 
[l879y' cited and commented on in 
Stones Justice's Manual (33rd ed., 1901), 
p. 923. 

The information was void inasmuch as 
it did not allege that the appellant had 
been gailty of any offence. There is no 
doubt authority for the proposition that 
the Justices have power to deal with a 
case which has once been brought before 
them, notwithstanding the insufficiency 
of the information ; but if their decision 
was brought up on certiorari it might be 
quashed. 

The appellant did not commit any 
offence under section 149 of the Liverpool 
Improvement Act, 1842. That section is 
only intended for the regulation of streets. 
It merely prohibits the use in a street by 
one individual towards another of language 
whereby a breach of the peace may be 
occasioned. It also deals with such 
matters as flying kites and playing games 
in a street. The point that the appellant 
had committed an offence under this sec- 
tion was not taken before the magistrate, 
and cannot therefore be taken before this 
Court. 

The appellant did not commit any 
offence by holding the meetings in the 
street. A meeting in a street is not 
necessarily unlawful because it occasions 
some obstruction. In Beatty v. Gill- 
banks^ the meeting clearly occasioned 
obstruction. Such a meeting only becomes 
unlawful where it occasions a serious 
obstruction. 

It cannot be said that the breaches of 
the peace which took place were the 

(12) 22 L. J. M.C. 67. 

(13) The Times. July 15, 1879. 
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natural consequences of the appellant*s 
acts. The unlawful act of another person 
cannot be regarded as the natural conse- 
quence of a man's lawful act. The 
breaches of the peace were caused by the 
opponents of the appellant, who ought not 
to have attended the meetings if they 
could not refrain from making a dis- 
turbance. The public have a right of 
meeting in the streets for political pur- 



Lord Alverstone, C.J. — This is an 
application by way of appeal from an 
order of the Liverpool stipendiary binding 
over the appellant to be of good behaviour. 
There are also in the order some words 
against committing a breach of the peace, 
but the actual form is not material be- 
cause the words *'to be of good be- 
haviour " are also in the recognisance. 

The case has been extremely well 
argued on both sides. Everything that 
possibly could be said in favour of the 
appellant's view has been most ably 
pressed upon us. I am nevertheless of 
opinion that the magistrate was perfectly 
justified in putting the appellant under 
recognisances. 

I do not think that it is necessary to 
go at great length into the various au- 
thorities that have been cited. I would 
only say that I am not able to find in 
them any difference of opinion as to the 
law which ought to be applied in such 
cases. It seems to me that any difficulty 
which may be experienced in reconciling 
them arises wholly from the fact that the 
law has been applied in them to different 
states of circumstances. I do not at all 
deny that different people may express 
very different opinions as to what ought 
to be the application of the law in par- 
ticular cases. For instance, a passage has 
been called to our attention from a very 
learned lawyer and very great writer (Mr, 
Dicey), which, as I understand it, implies 
that the view taken by the Irish Courts is 
preferable to that taken in Beatty v. 
GiUbanks,^ It seems to me, however, 
that if the judgments of Mr. Justice Field 
and Mr. Justice Cave in the latter case 
are properly examined it will be found 
that the law as there laid down is not 



inconsistent with anything that has been 
stated by any of the very distinguished 
Judges in Ireland who have dealt with 
this matter and who have had unusual 
opportunities for dealing with it. I 
think that for this purpose it will be 
sufficient to cite some passages from the 
judgments delivered in these cases re- 
spectively. In his judgment in BeaUy v. 
OiUbanka^ Mr. Justice Field stated the 
law, in my opinion, with absolute accu- 
racy. He said : " Now I entirely concede 
that every one must be taken to intend 
the natural consequences of his own acts, 
and it is clear to me that if this disturb- 
ance of the peace was the natural con- 
sequence of acts of the appellants they 
would be liable, and the Justices would 
have been right in binding them over. 
But the evidence set forth in the case 
does not support this contention." Lord 
Chief Justice O'Brien in Reg, v. London- 
derry Juaiioes ^ said : '^ No act on the part 
of any person was proved to show that it 
was reasonably probable that the conduct 
of the defendants would, on the day in 
question, have provoked a breach of the 
peace." I think it is important to em- 
phasise that enunciation of the necessary 
test, because it has been pressed upon us 
that if the appellant did not intend to act 
unlawfully himself or to induce other 
persons to act unlawfully, the fact that 
his words might have led people so to act 
would not be sufficient. I would next 
refer to the passage from the judgment of 
Chief Justice May in the first case of 
Reg, V. Cork JustioeSj^ which was read 
by counsel for the respondent. I will 
not read the whole passage, although 
I think it is all-important from the 
point at which it commences with the 
citation of Blackstone onwards. He 
said : *' This requisition of sureties 
must be understood rather as a cau- 
tion against the repebition of the offence 
than any immediate pain or punishment. 
This caution is such as is intended merely 
for prevention without any crime actually 
committed by the party, but arising only 
from a probable suspicion that some crime 
is intended or likely to happen, and con- 
sequently it is not meant as any degree 
of punishment, unless perhaps for a man's 
E 
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imprudence in giving just ground for 
apprehension/' In the second case of 
Reg. V. Cork Justices^ a very learned 
Irish Judge (Mr. Justice Fitzgerald), in 
the course of his judgment, said, after 
referring to the authorities : " Without 
citing further authority we may assume 
that where it shall be made reasonably to 
appear to a Justice of the peace that a 
person has incited others by acts or 
language to a violation of law and of 
right, and that there is reasonable ground 
to believe that the delinquent is likely to 
persevere in that course, such Justice has 
authority by law, in the execution of pre- 
ventive justice, to provide for the public 
security by requiring the individual to 
give sureties for good behaviour, and in 
default commit him to prison." I have 
referred to those cases, not for the pur- 
pose of endeavouring to deduce from 
them any new rule of law, but for the 
purpose of shewing that in a number of 
cases different Judges have expressed the 
rule of law substantially in the same way, 
though, of course, in different language. 
They have all laid down what I may call 
the essential condition that there must be 
an act of the defendant which, if it is not 
an unlawful act in itself, would be likely 
to produce an unlawful act as its natural 
consequence. 

Though I have dealt with the case in 
the manner most favoui-able to the 
appellant, I think it could really be put 
higher. There is in this case, in my 
opinion, an all-important statute — that 
is, the Liverpool Improvement Act, 1842,^ 
which provides that any person who uses 
any threatening, abusive, or insulting 
words or behaviour, with intent to provoke 
a breach of the peace — which is not this 
case — or whereby a breach of the peace 
may be occasioned, may be summoned be- 
fore the local magistrates and fined. Coun- 
sel for the appellant ingeniously argued 
that that provision was to have a very 
limited scope, and was merely meant to 
prevent persons from using with impunity 
in the streets of Liverpool language which 
might be less choice than it ought to be. 
That may have been one of the evils 
aimed at, but I cannot think it was the 
only one. It seems to me that the con- 



duct of the appellant also comes within 
the scope of that legislation. We have 
here a distinct finding of feict by the 
magistrate, and an allegation in the infor- 
mation, that the appelUnt held a number 
of meetings in the public streets, the 
effect of which was that those highways 
were blocked by crowds of thousands of 
people, and that very serious contests 
and breaches of the peace took place, and 
we have a further finding that the appellant 
himself used, with respect to a large body 
of people of a different religion, language of 
a most insulting character, and challenged 
any one of them to get up and deny the 
truth of his remarks. It seems to me 
that the magistrate, in having regard to 
and making himself acquainted with the 
character of the population over whom he 
has to execute and administer justice, was 
only discharging his duty. Knowing as 
he did that there is in Liverpool a large 
body of persons of the Roman Catholic 
religion, the fact that the appellant used 
insulting language in the public street 
towards that body of persons was a cir- 
cumstance which he was bound to take 
into account when considering the prob- 
able consequences of the appellant's acts. 
There is, in addition, a finding that, pre- 
paratory to one of the meetings, the 
appellant stated that he had received a 
letter informing him that the Catholics 
were going to bring sticks, and told his 
supporters that the police had refused to 
give him protection, and that he looked to 
them for protection. No reasonable man, 
looking at those facts, can doubt that the 
police and the magistrate rightly concluded 
that the appellant, by holding these con- 
tinual meetings, attended by increasing 
crowds, by using language insulting to a 
religious sect to which the larger number 
of persons present might belong, and by 
inviting his own supporters to give him 
protection, went very far indeed towards 
inciting the people, at any rate, to so 
behave as to occasion a breach of the 



It may be that if this case was to be 
considered with reference to any one of 
the illegalities which it is suggested that 
the appellant committed, and threatened 
to repeat, further evidence might have 
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been necessary ; but in my opinion there 
was abundant evidence on this informa- 
tion to shew that in the public street he 
had been guilty of language which caused 
an obstruction, which was abusive, and 
which did tend to bring about a breach of 
the peace, and that he threatened and 
intended to be guilty of similar acts in 
another place. The £[ict that he had 
promised not to hold a meeting at one 
place, but had held it within a short 
distance of the spot on the same day, 
shews, at any rate, that the magistrate was 
justified in taking precautions against 
him. I further think that there was 
quite sufficient on the information to 
justify the magistrate in hearing this evi- 
dence, and that any omission in the actual 
language of the information — although it 
alleges meetings upon the highway, and 
fear of a breach of the peace — would be 
amply cured by the evidence that was given. 
It is a case in which the magistrate heard 
the information, and in which the appel- 
lant was represented by a solicitor, and 
elected to call no evidence, and, instead of 
being punished, he was, in my opinion, 
properly bound over in the recognisances 
that he was ordered to give. I am entirely 
of opinion that the magistrate acted 
within his jurisdiction and perfectly 
rightly, that the points of law raised in 
this C^ise cannot be held to be good, and 
that the appeal ought to be dismissed. 

Darling, J. — I am of the same opinion. 
I think it necessary to summarise shortly 
the facts which the magistrate had before 
him. We begin with the knowledge that 
the appellant called himself a Protestant 
•* crusader." In order to carry on his crusade 
he supplied himself with a crucifix, which 
he waved about, and hung round his neck 
a lot of beads which obviously were 
designed to represent the rosaries used by 
Roman Catholics. Got up in this way, he 
confessedly made use of a number of 
expressions most insulting to the faith 
of the Roman Catholic population among 
whom he went. The magistrate has 
found that the language which he used 
was provocative, and that he was 
likely to use this kind of language 
again. Disturbances and riots had been 



caused by this conduct of his before. 
On the occasions in question large 
crowds assembled in the streets, breaches 
of the peace were committed, and 
a serious riot was only prevented by 
the intervention of the police. Now were 
not these disturbances the natural con- 
sequence of the appellant's conduct 1 Have 
not such disturbances happened over and 
over again by reason of such conduct? 
Every one of the cases that have been 
cited before us, both the Irish cases and 
BecUty v. OiUbankB,^ has arisen out of 
precisely this kind of conduct on the part 
of a person calling himself of one religion 
or another. I do not care to use language 
of my own to say what kind of person the 
evidence shews the appellant to have been. 
I prefer to describe him in the language 
of Butler, which is of more authority, as 

" one of that band 
Of errant saints, whom all men grant 
To be the true church militant, 
A sect whose chief devotion lies 
In odd perverse antipathies." 

Now, as I say, the natural consequence of 
the conduct of such people has been to 
create the riots that have given rise to 
these cases. Counsel for the appellant said 
the natural consequence can only mean the 
legal consequence, but I do not think so. 
It seems to me that those proceediugs, 
though illegal, were the natural conse- 
quence of the eloquence of this crusader, 
and that the magistrate was justified in 
binding him over to be of good behaviour. 
In Reg, v. Londonderry Justices^ Lord 
Chief Justice O'Brien said : *' Now I 
wish to make the ground of my judgment 
clear, and carefuUy to guard against being 
misunderstood. I am perfectly satisfied 
that the magistrates did not make the 
order which is impugned, by reason of 
there having been, or there being likely 
to be, any obstruction to the highway, and 
that the true view of what took place is 
that the defendants were bound over in 
respect of an apprehended breach of the 
peace, and in my opinion, there was no 
evidence to warrant that apprehension." 
It is clear that if there had been evidence 
to warrant that apprehension the Lord 
Chief Justice would have held the magis- 
trate's decision in that case to be right. 1 1 
e2 
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is sairl that the case of BeaUy v. GiUbanks^^ 
which was decided in the English Court 
of Queen's Bench, is in conflict with that 
decision of the Lord Chief Justice of 
Ireland, who had authority for what he 
said. I am not sure that it is. I am 
inclined to think that, having regard to 
the passage which my Lord read from the 
judgment of Mr. Justice Field, the dis- 
tinction between the cases is only one of 
fact. I do not hesitate to say, however, 
that if there be a conflict between the 
cases, I prefer the law as laid down in 
Reg, V. Londonderry Jtistices,^ I think 
that the statement of the law given in 
that case is correct, and that it was ample, 
apart altogether from the local Act of 
Parliament to which my Lord has re- 
ferred, to warrant the stipendiary magis- 
trate in coming to the conclusion to which 
he came in this particular case. I there- 
fore think that his order was right. 



the peace, although an illegal act, is not 
the natural consequence of insulting 
language, such as was used in this case. 
Possibly this is an exception to the 
general rule, but in any case it was quite 
clearly made out by the authorities. I 
therefore think the learned stipendiary 
was right and that the appeal should be 
dismissed. 

Appeal diemiaaed. 



Solicitora — Field, Roscoe & Co., agents for 
Miller, Peel, Hughes, Batherford Sc Co., Liver- 
pool, for appellant; F. Venn k, Co., agents 
for E. R. Pickmere, Liverpool, for respondent. 

IReported tnf J. Ritchie^ Etq.^ 
Barriiter-at'Law, 



Channell, J. — I entirely agree in the 
judgments which have been given, and I 
think it is not necessary to add more than 
a very few words. I quite assent to the 
proposition that the law does not as a rule 
regard an illegal act as the natural con- 
sequence of any temptation which may 
be held out to commit it. For instance, 
though a person who exposes his goods 
outside his shop is often said to tempt 
people to steal, yet if the goods were 
stolen it could not be said that the theft 
was the natural consequence of that 
person's conduct. Again, the House of 
Lords recently held in Scholfield v. 
Londesborotigh {Earl) [l896] *^ that where 
a person accepts a bill of exchange having 
blank spaces in it which can easily be 
filled up in such a way as to add to the 
amount for which the bill is drawn, it is 
not the natural consequence of his con- 
duct that it has led the drawer fraudu- 
lently to increase the amount of the bill. 
Those propositions are of course quite 
correct, and, indeed, familiar, but I think 
that the cases which have been cited 
shew that the law does not regard the 
infirmity of human temperament to such 
an extent as to consider that a breach of 

(U) 60 L. J. Q.B. 693; [1896] A.C.5U. 
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REX V. JAMBS AND ANOTHER.* 

Feb 

[71 L. J. K.B. 211.] 

Criminal Law — Indictment of Wife far 
Larceny of Huaband^a Gooda — Averment 
that Wife took Gooda when about to Leave 
Iluaband — Married Women^a Property Act, 
1882 (45 d: 46 Vict. c. 75), aa. 12 and 16. 

It ia not eaaenticU that an indictment 
again at a married woman for atealing the 
yooda of her huaband ahould aver that ahe 
waa hia wife, and wrongfvUy took the gooda 
when about to leave him. 

Case stated by the Chairman of the 
Glamorganshire Quarter Sessions. 

At the Glamorgan Michaelmas Quarter 
Sessions the prisoners, Sarah Eliza James 
and Thomas Johnson, severally pleaded 
** Not guilty " to an indictment containing 
the following count : " The jurors for our 
Lord the King upon their oath present 
that Sarah itXiz-y. James and Thomas 

• Coram, Lord Alverstone, C.J., Lawrance, J., 
Wright, J., Urace, J., and Darling. J. 
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Johnson, on the fifth day of Octoher, in 
the year of our Lord one thousand nine 
hundred and one, at the parish of Ponty- 
pridd, in the said county, certain moneys, 
to wit, three pounds, and a deal hoz, a 
sewing machine, a quilt, two sheets, a 
waistcoat, a cruet, two pictures, two orna- 
ments, a table cloth, a tray, two plates, 
and three glasses, of the moneys, goods, 
and chattels of John Thomas James, 
feloniously did steal, take, and carry away 
against the form of the statute in such 
case made and provided and against the 
peace of our Lord the King, his crown 
and dignity/* 

The evidence shewed that Sarah Eliza 
James was the wife of the prosecutor, and 
Thomas Johnson a lodger in his house. 
On the day alleged in the indictment, 
Johnson induced the prosecutor to go to 
Cardiff with him, and during his absence 
Sarah Eliza James, the wife, removed 
the articles charged from the prosecutor's 
house and deserted the house, and shortly 
afterwards joined Johnson. Some of the 
goods were consigned or deposited with a 
railway company in Johnson's name, and 
he took delivery of them. The woman 
appeared as a witness, and stated that she 
was the wife of the prosecutor. 

At the close of the evidence, and before 
the case was put to the jury, counsel for 
the prisoners objected that the indictment 
was insufficient as against the wife for 
want of an averment that the woman was 
wife of the prosecutor, and that the pro- 
perty alleged to be stolen was wrongly 
taken by her when leaving or deserting 
her husband, so as to complete the state- 
ment of an offence under the Married 
Women's Property Act, 1882, ss. 12 
and 16. 

The chairman held — first, that the alle- 
gation was not necessary to the form of 
the indictment ; and secondly, that, if it 
was, the objection should have been taken 
before plea, and not afterwards. He 
directed the jury that it was necessary 
before they could find the wife guilty that 
they should be satisfied that the property 
was wrongfully taken by her when she was 
about to leave her husband. The jury 
found both prisoners guilty of larceny. 

The question for the opinion of the 
9ourt was : Whether it is ^ential that 



an indictment against a married woman 
for stealing the goods of her husband 
should aver that she was his wife and 
wrongfully took the goods when about to 
leave him. 

Uof^ Morgan, for the prisoner. — The 
indictment is insufficient. The offence 
created by section 12 of the Married 
Women's Property Act, 1882, as extended 
by section 16, is a new statutory offence 
^Reg. V. Sireekr [i90o]." The question 
therefore is, what offence has the wife 
committed) The indictment ought to 
have alleged that she was the wife of the 
prosecutor, and that she was about to 
desert her husband. The necessary in- 
gredients of the crime are — first, that the 
prisoner was the wife of the prosecutor ; 
secondly, that the goods were stolen when 
they were living apart or when she was 
about to desert him. Here, as the 
prisoner is charged with simple larceny, 
if once it is proved that the relation of 
husband and wife existed, it follows that 
the indictment is insufficient. The in- 
dictment does not bring the offence within 
the statute— ^torf v. Smith [i8i7].* The 
proviso to the section is part of the 
enacting words, and must be read with 
them. 

[HaU'a Hist. P.O. vol. ii. p. 170, was 
also roferred to.] 

A, Parsons, for the prosecution. — The 
real effect of the sections is to make a mar- 
ried woman liable to criminal proceedings 
in connection with her husband's property. 
The statute makes certain acts of the 
wife an offence which is to be treated as 
it would be if it were committed under 
the Larceny Act, 1861. Sections 12 and 
16 of the Act also make it an offence for 
her to damage his goods, or to forge his 
name, or to commit arson. It would be 
impossible to indict for those offences by 
simply following the words of the sections, 
and if it is necessary to go outside the 
statute to indict for those ofiences, it 
is also necessary with regard to every 
other offence— i?«^. v. HaU [nae]^ and 
TkibauU v. Gibson [1843].* The words 

(1) [1900] M.C. 243 ; 69 L. J. Q.B. 915 ; [190D] 
2Q.B. 601. 

(2) 1 B. & Aid. 94. 

(3) 1 Term Uep. 320. 

(4) 13 L. J. Ex. 2 ; 13 M. & W. 86. 
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*' in any indictment under this section " 
are loosely used. This is an offence 
created, or to be deemed to be created, by 
the Larceny Act, 1861. Further, even if it 
is necessary to indict under section 12 of 
the Act of 1882, it is not necessary to 
plead the proviso. The words " against 
the form of the statute " in the conclusion 
of the indictment mean against the Act 
of 1882. Hawk, P.O. vol. iv. p. 68, 
s. 113, shews that a proviso need not 
be pleaded. In section 12 the first and 
second parts of the proviso are exceptions. 
The third part, from the word " unless " 
to the word " desert," is a reply to the 
second exception. It is therefore not 
necessary to plead it. 

Lastly, the proviso only relates to pro- 
cedure, not to the offence, and therefore 
need not be pleaded. 

Lloyd Morgan replied. 

Cwr, adv, vuU. 

Feb. 1, 1902.— The following judgment 
of the Court was read : 

Lord Alverstone, C.J. — At common 
law a wife could not steal her husband's 
goods, and now she can only be convicted 
of larceny by virtue of the provisions of 
the Married Women's Property Act, 1882 
— Reg. V. Kenny [i877].^ Section 12 of 
that Act enacts in substance, that every 
woman whether married before or after 
the Act shall have in her own name 
against all persons whomsoever including 
her husband (subject as regards her hus- 
band to the proviso thereinafter con- 
tained) the same remedies and redress by 
way of criminal proceedings for the pro- 
tection and security of her own separate 
property as if such property belonged to 
her as a feme sole. After further pro- 
visions the section contains the following 
proviso : Provided always that no criminal 
proceeding shall be taken by any wife 
against her husband by virtue of this Act 
while they are living together as to or 
concerning any property claimed by her, 
nor while they are living apart as to or 
concerniDg any act done by the husband 
while they were living together concern- 
ing property claimed by the wife, unless 
such property shall have been wrongfully 
taken by the husband when leaving or 
(5) 46 L. J. M.C. 156 ; 2 Q.B. D. 307. 



deserting, or about to leave or desert his 
wife. Section 16 provides, in substance, 
that a wife doing any act with respect to 
any property of her husband which if 
done by the husband with respect to the 
property of the wife would make the 
husband liable to criminal proceedings 
by the wife under this Act, shall in like 
manner be liable to criminal proceedings 
by her husband. 

Criminal proceedings can only be insti- 
tuted by the husband against the wife if 
the wife and husband are not living 
together at the time the miminal proceed- 
ings are taken, and even then they can 
only be taken concerning an act done by 
the wife at the time when they were not 
living together concerning property of her 
husband, unless such property shall hav 
been wrongfully taken by the wife when 
leaving or deserting, or about to leave or 
desert her husband. We think it is clear 
that in the case of an indictment against 
the wife for stealing the goods of her 
husband, upon proof that the husband 
and wife were living together at the time 
when the criminal proceedings were taken 
a good defence would be established ; and 
so if the act relied upon as constituting 
larceny were proved to have been done 
by the wife while the husband and wife 
were living together, there could be no . 
larceny unless it should be proved that 
the property had been wrongfully taken 
by the wife when leaving or deserting or 
about to leave or desert her husband. 
But the question to be determined is 
whether the conditions imposed by the 
proviso contained in section 12 and in- 
corporated into section 16 are conditions 
which must be proved by the prosecution 
to exist in order to establish the offence, 
or whether the offence may be established 
without regard to the conditions in the 
absence of any evidence offered by the 
defendant of facts which would establish a 
defence under the proviso. If compliance 
with the conditions is a necessary in- 
gredient in the offence, then we think 
statements alleging compliance with the 
conditions are an essential part of the 
indictment. 

In ThibavU v. Gibson * Lord Abinger, 
C.B., said : '^ I believe it is a well-estab- 
lished principle, that, in all cases wher^ 
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proceedings are taken against a party for 
the recovery of a penalty under a statute, 
if there be any exception in the clause 
which gives the penalty, exempting cer- 
tain cases from its operation, the declara- 
tion or information must shew that the 
particular case is not within the exception. 
But where it comes by way of proviso in 
a subsequent part of the Act, it is not 
necessary to notice it in the declaration 
or information, but it is matter which 
the defendant must allege as a ground of 
defence." In the same case Mr. Baron 
Parke, after quoting a passage from 
1 Wms, Scmnd. much to the same effect 
as the passage cited above from the judg- 
ment of Lord Abinger, proceeds as fol- 
lows : " In all cases of exception, where 
it comes by way of proviso in a subse- 
quent section, the exception must be 
noticed by the party who relies on it ; 
and I have some doubt whether the same 
rule does not also hold, even where the 
exception comes by way of proviso in the 
same section, although it will not be 
necessary to decide that point at present." 
In the case of Jiex v. Jarvia [l80l]® Lord 
Mansfield, O.J., says: "it is a known 
distinction that what comes by way of 
proviso . . . must be insisted on by way 
of defence by the party accused; but 
where exceptions are in the enacting part 
of a law, it must appear in the chai*ge 
that the defendant does not fall within 
any of them." In the same case Mr. 
Justice Denison says : " There is a known 
distinction between exceptions in a sta- 
tute by way of proviso (which need not 
be set forth) and those in the purview of 
the Act." And in the same case Mr. 
Justice Foster says: "Where negatives 
are descriptive of the offence, there they 
must be set forth." In ChiUy on Flead- 
ingj in the chapter on the Declaration, 
Part IL, Its Parts and Particular Re- 
quisites In Debt, vol. i. (4th ed.), p. 322, 
the law is thus stated : " It is material 
however in all cases that the offence or 
act charged to have been committed or 
omitted by the defendant, appear to have 
been within the provision of the statute, 
and all circumstances necessary to support 
the action must be alleged, . . . Where 
a person is exempt from a penalty under 
(6) 1 East. 643 «(d). 



certain circumstances by a proviso in a 
statute, and not in the body of it, the 
plaintiff need not state that the defen- 
dant is not within the exemptions, for 
that is merely matter of defence to be 
shewn by the defendant ; but where the 
exception is contained in the enacting 
clause, it must be negatived in the de- 
claration ; and where an Act of Parlia- 
ment in the enacting clause creates an 
offence, and gives a penalty, and im the 
same section there follows a proviso con- 
taining an exception, which is not in- 
corporated with the enacting clause by 
any words of reference, it is not neces- 
sary for the plaintiff in suing for the 
penalty to negative the exception, and in 
this respect there seems a material dif- 
ference between a proviso and an excep- 
tion." In Steel v. Smith^ the marginal 
note is to the following effect : '^ Where 
an Act of Parliament, in the enacting 
clause, creates an offence and gives a 
penalty, and in the same section there 
follows a proviso containing an exemption 
which is not incorporated with the enact- 
ing clause by any words of reference, it is 
not necessary for the plaintiff, in suing 
for the penalty, to negative such proviso 
in his declaration." In that case Mr. 
Justice Bayley said : " I cannot say that 
the proviso is part of the same sentence ; 
for if it had be^n omitted, the preceding 
sentence would have been entire." In 
the same case Mr. Justice Abbott said : 
" There is a technical distinction between 
a proviso and an exception, which is well 
understood. All the cases say, that if 
there be an exception in the enacting 
clause, it must be negatived : but if there 
be a separate proviso, it need not." It is 
true that the last two quotations refer to 
declarations in civil actions, but the prin- 
ciples applicable are the same, although 
no doubt the principles will be applied 
with greater strictness in criminal than 
in civil proceedings. In Hawkins' Pleas 
of the Crown^ vol. iv., in the chapter Of 
Indictment, chap. 25, s. 113, p. 68 
(7th ed.), there is this passage: "It 
seems agreed, that there is no need to 
allege in an indictment, that the defen- 
dant is not within the benefit of the pro- 
visoes of a statute whereon it is founded ; 
and this hath been adjudged, even as to 
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tHose statutes which in their purview ex- 
pressly take notice of the provisoes ; as 
by saying, that none shall do the thing 
prohibited, otherwise than in such special 
cases, etc. as are expressed in this act/' 

We think the substance of the autho- 
rities is this: That it is not necessary 
for the prosecution to negative a pro- 
viso, even though the proviso be con- 
tained in the same section of the Act of 
Parliament creating the offence, unless 
the proviso is in the nature of an excep- 
tion which is incorporated directly or by 
reference with the enacting clause, so 
that the enacting clause cannot be read 
without the qualification introduced by 
the exception. Thus in an indictment 
on a statute which enacts that if any 
person shall put off any milled money 
whatsoever unlawfully diminished, and 
not cut in pieces, for a lower rate than 
its nominal value, he shall be guilty of 
felony, it is necessary to state in the 
indictment that the money was not cut 
in pieces — Jiex v. PcUmer [l773].^ In 
the present case, sections 12 and 16 must 
be read together, and the enacting clause 
in section 12, when read in connection 
with section 16, makes the wife liable to 
criminal proceedings by her husband, sub- 
ject to the proviso contained in the 
latter portion of section 12. But the 
conditions imposed by that proviso do 
not affect the quality or character of the 
offence. They merely introduce matters 
which may be pleaded by way of de- 
fence, and we think they are not matters 
necessary to be negatived in the indict- 
ment. For these reasons we think the 
indictment good, and that the conviction 
should be affirmed. 

Conviction affirmed. 



Solicitors — W. T. Davies, Morgan & Porth, for 
prosecution ; Colenso Jones, Pontypridd, for 
prisoners. 

[jReportcd by J. K. AUlitus^ Esq.^ 
Barri9ter-at-Law. 



(7) 1 Leach, 102. 



Lord Alvebstone, C. J. '\ 

DaBUNG, J. I WAKEFIELD 

ChANNELL, J. VcOBPOBATION V, 

1901. I COOKE. 

Nov. 22. Dec. 16. J 

[71 L. J. K.B. 257.] 

Estoppel — Res Jvdioata — Resolution of 
Corporation to do Private Street Works — 
Adjudication that Street is a Highway — 
Subsequent Resolution — Objection that 
Street is a Highway — Right of Corporation 
to Dispute Objection — Local Act — Private 
Street Works Act, 1892 (55 c^ 56 Vu^. 
c. 57), ss. 6, 7, and 8. 

Where in proceedings pursuant to sec- 
tions of a looal Act subHantially identical 
with sections 6, 7, wnd ^ of the Private 
Street Works Act, 1892, for the purpose of 
hearing the objections of owners to the reso- 
lution of a corporation to do private street 
works in a street, Justices have decided 
that an objection that the street is a highwa/y 
repairable by the inhabitants at large is a 
valid objection, their decision does not estop 
the corporation from disputing a like objec- 
tion in subsequent proceedings of a similar 
character reletting to the same street, 

Reg. v. Hutchins (60 L. J. M.C. 35 ; 
6 Q.B. D. 300) held applicable. 

Special Case stated by four Justices for 
the City of Wakefield. 

At a meeting of the General Works 
Committee of the Corporation of the 
City of Wakefield (hereinafter called 
the appellants), held on November 26, 
1900, a resolution was passed that in pur- 
suance of section 29 of the Wakefield 
Corporation Act, 1887,^ the corporation 

(1) The Wakefield Corporation Act, 1887 
(50 & 51 Vict. c. Ixri.), provides: 

Section 29 : ** (1) Where any street or part of 
a street is not sewered levell^ paved metalled 
flagged kerbed channelled made good and 
lighted to the satisfaction of the Corporation the 
Corporation may from time to time resolve with 
respect to such street or part of a street to do 
any one or more of the following works (in this 
Act called private street works) that is to say to 
sewer level pave metal flag kerb channel or 
make good or to provide proper means for 
lighting sQch street or part of a street and the 
expenses incurred by the Corporation in ezeca- 
ting private street works sh^l be apportioned 
(subject as in this Act mentioned) on the pre- 
mises fronting adjoining or abutting on such 
street or part of a street. Any such resolution 
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should do the following private street 
works in the private street known 

may include several streets or parts of streets or 
may be limited to any part or parts of a street. 
«• (S) The surveyor shall prepare as respects 
each street or part of a street — 

'* (a) A specification of the private street 
works referred to in the resolution with 
plans and sections (if applicable) ; 

" (h) An estimate of the probable ex- 
penses of the works ; 

** (o) A provisional apportionment of the 
estimated expenses among the premises 
liable to be charged therewith under this 
Act: 
" Such specifications plans sections estimates 
and provisional apportionments shall comprise 
the particolazB prescribed in Part I. of the 
Second Schedule to this Act " and copies thereof 
shall be served on the owners of the premises 
shown as liable to be charged in the provisional 
apportionment. (3; . . . "Duiingone month from 
the date of the first publication the approved 
specifications plans and sections (if any) esti- 
mates and provisional apportionments (or copies 
thereof certified by the surveyor) shall be kept 
deposited at the Corporation offices and shall be 
open to inspection at all reasonable times." 

Section 30: "During the said month any 
owner of any premises shown in a provisional 
apportionment as liable to be charged with 
any part of the expenses of executing the 
works may by written notice served on the 
Corporation object to the proposals of the Cor- 
poration on any of the following grounds (that 
is to say) : — 

** (a) That an alleged street or part of a 
street is not or does not form part of a 
street within the meaning of this Act ; 

" (h) That a street or part of a street is 
(in whole or in part) a highway repairable 
by the inhabitants at large ; 

" (tf) That there has l^n some material 
infonnality defect or error in or in respect 
of the resolution notice plans sections or 
estimate; 

" {d) That the proposed works are insuf- 
ficient or unreasonable or that the estimated 
expenses are excessive ; 

" ie) That the premises ought to be ex- 
cluded from or inserted in the provisional 
apportionment ; 

"(/) That the provisional apportion- 
ment is incorrect in respect of some matter 
of fact to be specified in the objection or 
(where the provisional apportionment is 
made with regard to other considerations 
than frontage as hereinafter provided) in 
respect of the degree of benefit to be 
derived by any persons or the amount or 
value of any work already done by the 
owner or occupier of any premises. 
** For the purposes of this Act joint tenants 
or tenants in common may object through one 
of their number authorised in writing under 



as Sludge Lane, in the city, extend- 
ing from Eastmoor Road for a dis- 
tance of 350 yards — ^namely, sewer, level, 
metal, flag, kerb, channel, and make good 
such street. And farther that the city 
surveyor should be directed to prepare as 
respects the street, and in accordance 
with the Act — (a) A specification of the 
private street works above referred to 
with plans and sections ; (6) an estimate 
of the probable expenses of the works ; 
and (c) a provisional apportionment of the 
estimated expenses among the premises 
liable to be charged therewith under the 
Act. 

At a meeting of the council held on 
December 11, 1900, the foregoing resolu- 
tion was approved. 

the hands of the majority of such joint tenants 
or tenants in common.*' 

Section 31 : ** (1) The corporation at any 
time after the expiration of the said month 
may apply to a Court of summary jurisdiction 
to appoint a time for determining the matter of 
all objections made as in this Act mentioned 
and shall publish a notice of the time and place 
appointed and copies of such notice shall be 
served upon the objectors and at the time and 
place so appointed any such Court may proceed 
10 hear and determine the matter of all such 
objections in the came manner as nearly as may 
be and with the same powers and subject to the 
same provisions with respect to stating a case 
as if the corporation were proceeding sum- 
marily against the objectors to enforce payment 
of a sum of money summarily recoverable. The 
Court may quash in whole or in part or may 
amend the resolution plans sections estimates 
and provisional apportionments or any of them 
on the application either of any objector or of 
the Corporation. The Court may also if it 
thinks fit adjourn the hearing and direct any 
further notices to be given. 

"(2) No objection which could be made 
under this Act shall be otherwise made or 
allowed in any Court proceeding or manner 
whatsoever. 

" (3) The costs of any proceedings before a 
Court of summary jurisdiction in relation to 
objections under this Act shall be in the discre- 
tion of the Court and the Court shall have 
power if it thinks fit to direct that the whole or 
any part of such costs ordered to be paid by an 
objector or objectors shall be paid in the first 
instance by the corporation and charged as part 
of the expenses of the works on the premises of 
the objector or objectors or in such proportions 
as may i^pear just." 

The Private Street Works Act, 1892, ss. 6, 7. 
and 8 are similar to the above sections, except 
that the expression ** urban authority " is sub- 
stituted for ** corporation." 
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At a subsequent meeting of the com- 
mittee, held on January 14, 1901, the 
city surveyor laid before the meeting — 
(a) A specification of the said private 
street works with plans and sections ; 
(6) an estimate of the probable expenses 
of such works; and (c) a provisional 
apportionment of the estimated expenses 
among the premises liable to be charged 
therewith; and the committee recom- 
mended to the council to pass a resolution 
approving of such specification, plans and 
sections, estimate, and provisional appor- 
tionment, and to order that the resolution 
be published and copies thereof served in 
the maimer required by the Wakefield 
Corporation Act, 1887. 

At a meeting of the corporation held 
on February 12, 1901, a resolution was 
passed that the specification of the private 
street works required to be carried out in 
that portion of the private street known 
SIS Sludge Lane in this city, extending 
from Eastmoor Road for a distance of 350 
yards, together with the plans and sec- 
tions of such works, and the provisional 
apportionment of the estimated expenses 
among the premises liable to be charged 
therewith, which had been prepared by 
the city surveyor in accordance with the 
instructions given to him, now laid before 
this meeting, be approved as required by 
the Wakefield Corporation Act, 1887 ; and 
further, that this resolution be published 
and copies served in the manner required 
by the said Act. 

The resolution was duly published as 
required by the Act, and copies of the 
resolution were duly served on the owners 
of the premises shewn as liable to be 
charged in the provisional apportionment. 

The approved specification, plans and 
sections, estimate, and provisional appor- 
tionment were during one month from 
the date of the first publication of the 
resolution kept deposited at the corpora- 
tion offices and open to inspection at all 
reasonable times. 

Alfred Green, the owner of certain pre- 
mises shewn in the provisional apportion- 
ment as liable to be charged with part of 
the expenses of the works, by notice 
served upon the corporation on March 16, 
1901, objected to the proposals of the cor- 



poration on the grounds — first, that 
Sludge Lane was not and did not form 
part of a street within the meaning of the 
above Act; secondly, that Sludge Lane 
was a highway repairable by the inhabi- 
tants of the city of Wakefield at large. 

Qeorge Stubley, .Elizabeth Cradock, 
Robert Cockell, Joe Baldwin Cooke, George 
Thorpe Kenworthy, and Charles Bathurst 
Luis Femandes, and George Frederick 
Firth, the owners of premises shewn in 
the provisional apportionment, also by 
notice served by each of them upon the 
corporation on March 16, 1901, objected 
to the proposals of the corporation on 
grounds similar to those set forth in the 
notice of Alfred Green. 

The County Council of the West Riding 
of Yorkshire, the owners of certain pre- 
mises shewn in the provisional apportion- 
ment, by notice served upon the corpora- 
tion on March 16, 1901, objected to the 
proposals of the corporation on similar 
grounds, with the following additional 
ground : That the said alleged street was 
a highway repairable by the inhabitants 
at large, and was so found to be by the 
Justices of the city of Wakefield at a 
Court of summary jurisdiction held at 
Wakefield on January 6, 1898. 

The month during which owners of 
premises shewn in the provisional appor- 
tionment as liable to be charged with any 
part of the expenses of executing the 
works could by written notice object to 
the proposals of the corporation expired on 
March 23, 1901. 

Messrs. Claude Leatham &; Co., as 
solicitors and agents for and on behalf of 
Lily Nichols and John Bowick, the exe- 
cutors and trustees of Thomas Nichols, 
deceased, one of the owners shewn in the 
provisional apportionment, by notice 
served upon the corporation on April 20, 
1901, objected to the proposals of the 
corporation on the grounds — ^first, that 
Sludge Lane was not and did not form 
part of a street within the meaning of the 
Act; secondly, that Sludge Lane was a 
highway repairable by the inhabitants of 
the city of Wakefield at large. 

On July 10, 1901, the corporation, in 
pursuance of section 31 of the Act, made 
application to two Justices to appoint 
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a time and place for determining the 
matter of all the objections, and the Jus- 
tices appointed July 25, 1901, at the 
Town Hall, Wakefield, for determining the 
matter of all the objections, and at the time 
and place so appointed four Justices sat 
as a Court of summary jurisdiction to 
hear and determine the matter of the ob- 
jections under section 31 of the Act. 

It was objected on behalf of the objectors 
that the matter was res jvdicata^ and a 
certified copy of an order of three Justices 
of the peace sitting as a Court of summary 
jurisdiction in and for the city of Wake- 
field, dated January 6, 1898, was put in 
evidence in support of the objection. 
The order was in the following form : 

" In the City of Wakefield. Before the 
Court of Summary Jurisdiction, sitting at 
the Town Hall in the said city. Janu- 
ar}' 6, 1898. Whereas the mayor alder- 
men and citizens of the City of Wakefield 
in exercise of the powers vested in them 
by virtue of the Wakefield Corporation Act, 
1887, at a meeting duly held and convened 
on March 9, 1897, passed a resolution, of 
which the following is a copy : ' That the 
specification of the private street works 
required to be carried out in the private 
street commonly* known as Sludge Lane 
in this city, together with the plans and 
sections of such works, the estimate of 
the probable expenses of such works, and 
the provisional apportionment of the 
estimated expenses among the premises 
liable to be charged therewith which had 
been prepared by the City surveyor in 
accordance with instructions given to 
him now laid before this meeting, be 
approved as required by the Wakefield 
Corporation Act, 1887 ; and further, that 
this resolution be published, and copies 
served in the manner required by the 
said Act ' ; and whereas, as required by 
the said Act, the said resolution was duly 
published, and copies of such resolution 
were duly served on the owners of the 
premises shewn as liable to be charged 
in the said provisional apportionment. 
And the approved specification plans and 
sections, estimate, and provisional appor- 
tionment were kept deposited at the 
corporation offices and open to inspec- 
tion : and whereas, in accordance with the 



provisions of the said Act, the following 
owners — viz. Frederick Simpson, Joe 
Baldwin Cooke, George Stubley, Thomas 
Nichols, Robert Cockell, Alfred Green, 
George Frederick Firth, the County Coun- 
cil of the West Riding of Yorkshire, and 
George Kenworthy and Henry Richard- 
son, as executors of the late Benjamin 
Watson, objected to the proposals of the 
corporation on {inter aim) the following 
ground: 'That Sludge lane is a high- 
way repairable by the inhabitants of the 
City of Wakefield at large ' ; and whereas, 
as further required by the said Act, the 
corporation, by C. J. Hudson, the town 
clerk of the said city, made application 
to two of her Majesty's Justices of the 
peace acting in and for the City of Wake- 
field on Monday, November 1, 1897, as a 
Court of summary jurisdiction in and for 
the said city, to appoint a time and place 
for hearing and determining the matter 
of the said objections ; . . . and whereas, 
two of her Majesty's Justices of the 
peace acting in and for the said city as 
aforesaid, and on the date aforesaid, did 
appoint Monday, December 20, 1897, at the 
City Court House, ... for hearing and 
determining the matter of the said objec- 
tions as aforesaid, from which day the 
hearing and determination of the matter 
of the said objections as aforesaid hath been 
adjourned to this day ; and whereas, we, 
the undersigned, sitting as a Court of 
summary jurisdiction in pursuance of 
section 31 of the said Wakefield Corpora- 
tion Act, 1887, to hear and determine 
the matter of all such objections as afore- 
said, Do hereby determine that the fol- 
lowing objection — viz. : ' that Sludge Lane 
is a highway repairable by the inhabi- 
tants of the City of Wakefield at large 
... is a good and valid objection.' Given 
under our hands and seals. (Signed by the 
Justices.)" 

It was admitted as a fact by all parties 
that the resolutions, plans, notices, and 
objections referred to in the application 
of July 10, 1901, related not only to so 
much of Sludge Lane as was then the 
subject-matter of the proceedings of Janu- 
ary 6, 1898, but also to an additional 
length of eighty yards in a straight line, 
and continuous therewith. 
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The same objectors were present or 
represented at the hearing of July 25, 
1901, as were present or represented at 
the hearing on January 6, 1898, except 
Frederick Simpson and Henry Richard- 
son. Elizabeth Cradock, who objected 
on July 25, 1901, was not an objector at 
the hearing on January 6, 1898, although 
at that time she was the owner of the 
same property the subject-matter of the 
proceedings of July 25, 1901. 

The property belonging to Frederick 
Simpson at the time of the hearing of 
January 6, 1898, was included in the 
proceedings of July 25, 1901, as belonging 
to George Stubley, who had purchased 
the property from Frederick Simpson in 
the meantime. Thomas Nichols died some 
time before the present proceedings, leav- 
ing Idly Nichols and John Bo wick his 
executors, and, as such, owners of the 
property included in the proceedings of 
January 6, 1898, as belonging to Thomas 
Nichols. 

The property stated to belong to 
George Kenworthy and Henry Richard- 
son at the time of the hearing on Janu- 
ary 6, 1898, was their property as exe- 
cutors of Benjamin Watson, deceased, 
and of George Kenworthy and Charles 
B. L. Femandes, and was included in the 
proceedings of July 25, 1901 , as belonging 
to G. Kenworthy and C. B. L. Fernandas, 
the interest of Benjamin Watson of and 
in the said property having been acquired 
by the said G. Kenworthy and C. B. L. 
Fernandes from the executors of B. 
Watson. It was admitted that C. B. L. 
Fernandes was present at the hearing 
on January 6, 1898, and expressed 
his willingness to be bound by the pro- 
ceedings on that occasion. It was con- 
tended on behalf of the objectors that as 
the Court of summary jurisdiction sitting 
on January 6, 1898, had found as a fact 
that Sludge Lane was a highway repair- 
able by the inhabitants at large, and the 
parties — namely, the corporation on the 
one hand, and the owners of the property 
abutting on the road in question on the 
other hand — were the same, the matter 
was reijudiccUa, and the corporation were 
therefore estopped in the present proceed- 
ings by the determiiiation of the Court on 
January 6, 1898. 



It was contended on behalf of the cor- 
poration, on the authority of Reg. v. 
HutchiriB [i88i],^ that the Court on 
January 6, 1898, had no power to try the 
question whether Sludge Lane was a 
highway repairable by the inhabitants at 
large; that the subject-matter was not 
the same by reason of the corporation 
having taken a greater length of road than 
on the previous occasion and proposed to 
do the work in a different manner ; and 
that the parties were not the same, as 
some of the property had changed hands 
since the previous hearing and one owner 
now objected who did not object then. 
It was urged on behalf of the corporation 
that since the proceedings of January 6, 
1898, they had discovered and intended to 
adduce in evidence certain additional £m^ 
relevant to the objection that Sludge Lane 
is a highway repairable by the inhabitants 
at large. 

The Justices were of opinion that the 
principle decided in Reg, v. ffuiehine* 
did not apply, because the only matter 
the Court sitting on January 6, 1898, and 
the Court sitting on July 25, 1901, had 
to decide was whether the road in question 
was a highway repairable by the inhabi- 
tants at large. They were also of opinion 
that the &ct of the corporation extending 
the portion of road, the manner in which 
it was proposed tx> be dealt with, the 
change of ownership of some of the pro- 
perty abutting upon it, and the fact that 
one of the owners objected on the latter 
occasion and not on the former, did not 
affect the question directly between the 
parties and immediately before the 
Court. They were also of opinion that the 
objection that Sludge Lane was a highway 
repairable by the inhabitants at lar^e 
referred to in the application of July 10, 
1901, was the same question which was 
decided on the hearing on January 6, 
1898, and they therefore determined that 
the matter was res judicata and declined 
to hear any evidence or go into the merits 
of the objection, and ordered the corpora- 
tion to pay the costs of the objectors. 

The corporation questioned such deter- 
mination on the ground that it was 
erroneous in law. 

(2) 50 L, J. M.C. 35 ; 6 Q B. D. 300. 
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The judgment of the Court was requested 
as to whether the Justices were correct in 
law in their determination as aforesaid, 
and, if not, as to what should he done or 
ordered in the premises. 

Macmorran, K,C, (W, Senior with him), 
for the appellants. — The decision of the 
Justices on the proceedings in 1898 does 
not prevent the corporation from institut- 
ing the present proceedings and answering 
the objections. The finding of the Jus- 
tices that the street was a highway re- 
pairable by the inhabitants at large did 
not purport to be part of their decision, 
but merely the ground of it. 

Inasmuch as the Justices are only em- 
powered by the Wakefield Corporation 
Act, 1887, s. 31, sub-s. 1, to quash in 
whole or in part or to amend the resolu- 
tion of the corporation, or to adjourn the 
hearing, and are not empowered by that 
sub-section or otherwise to decide whether 
a street is a highway repairable, if the 
finding did purport to be part of their 
decision, the decision was beyond their 
powers and invalid — Reg, v. EtUchins,^ 
If the Justices were empowered to decide 
and did decide that the street was a 
highway repairable, their decision is not 
an estoppel as regards any portion 
of the lane which was not part of the 
subject-matter of the proceedings in 1898. 
Neither is it an estoppel as regards the 
parties to the present proceedings, who 
were not parties to the former proceed- 
ings. It was not a judgment in rem, but 
oiuy inter partes, 

jbanckwerte, K,C. {A, Glen with him), 
for one of the respondents. — The former 
decision of the Justices prevented the 
appellants from taking subsequent pro- 
ceedings. Beg, V. Hutchine^ is dis- 
tinguishable. That was a decision under 
the Public Health Act, 1875, which pro- 
vides by section 144 that the urban 
authority shall have the powers of sur- 
veyors of highways, and by section 145 
that the inhal)itants of an urban district 
shall not be liable to rates for roads 
without the district. The law as laid 
down in that case has been altered by the 
Wakefield Corporation Act, 1887. Sec- 
tion 30, sub-section (6) of that Act pro- 
vides that an owner of premises liable to 



be charged with any part of the expenses 
of executing the works may object on the 
ground (inier alia) that the street is a 
highway repairable by the inhabitants at 
large. Section 31, sub-section (1) pro- 
vides that the corporation may apply to a 
Court of summary jurisdiction to appoint 
a time for determining the matter of the 
objections and may proceed to hear and 
determine the matter of the objections as 
if the corporation were proceeding sum- 
marily against the objectors to enforce 
payment of a sum of money summarily 
recoverable, and sub-section (2) provides 
that no objection which could be made 
under the Act shall be otherwise made 
or allowed in any Court, proceeding, or 
manner whatsoever. It is plain from 
these provisions that where the objection 
is taken that the street is a highway 
repairable by the inhabitants at large, 
and the Justices decide that it is or is not, 
their decision is intended to be final as 
between the corporation and all possible 
objectors. It is a decision in rem, 

[LoBD Alvbbstons, C.J. — It is not a 
decision in rem merely because it is bind- 
ing on the frontagers who might take the 
same objection.] 

It is an adjudication upon the etaluB of 
the street by a tribunal having competent 
authority for that purpose, and therefore 
it is a judgment in rem binding on all the 
world — Smith's Leading Cases (10th ed. 
1896), p. 734, and cases there cited. Even 
though the decision of the Justices on 
the former proceedings was in excess of 
their jurisdiction, it stands until it is set 
aside, and it can only be set aside by 
certiorari, and not by collateral proceed- 
ings like the present. A judgment con- 
cludes not merely as to the point actually 
decided, but also as to a point decided as 
the groundwork of the decision itself — 
Reg. V. UarHngton Middle Quarter Taum- 
ship [l855].^ The former decision is con- 
clusive against the appellants, and estops 
them from denying that the highway is 
repairable by the inhabitants — Reg. v. 
Blakemore [l852]^ and Reg, v. Haibghton 
(Inhabitants) [i853j.^ 

(3) 24 L. J. M.C. 98 ; 4 E. ^ B. 780. 

(4) 21 L. J. M.C. 60; 2 Den. CO. 410. 

(5) 22 L. J. M.C. 89; 1 K & B. 501. 
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[Channbll, J. — In Heg, v. HtUchins^ 
it was held that the Justices might con- 
sider the question whether or not the 
highway was repairable by the inhabitants, 
but only as a step towards adjudicating 
upon the defendant's liability to pay the 
expenses. Does it make any difference 
that in the present case the Act expressly 
directs the Justices to determine that 
preliminary question ?] 

In that case the question was only 
incidentally cognisable ; here it is the 
main question to be determined. 

Compatan, for other respondents. 

Macmorrarij K.C., in reply. — The 
former decision is not an estoppel. The 
Justices are not prevented by a former 
decision from varying the liabOity of the 
owners. Thus they have power to amend 
a scheme for street works so as to alter it 
from one for making up a whole road to 
one for making up that portion only 
which is a private road — Twickenham 
Urban Council v. Muntan [i899].* The 
objects of the Act are that the objections 
may be heard and the scheme quashed if 
necessary before any expense is incurred, 
and that the liability of the existing 
owners might be determined. Its object 
is not to make any alteration in the law 
as laid down in Eeg. v. HtUchina,^ The 
objections of the various objectors may of 
course be heard together, but there is no 
reason why they should not be heard 
separately. 

Dec. 16, 1901.— The following judgment 
of the Court was read by 

Lord Alverstone, C.J. — This is an 
appeal from a decision of the Justices of 
the City of Wakefield deciding that certain 
proceedings under the Wakefield Corpo- 
ration Act, 1887, for providing for the 
expense of paving, metalling, and channel- 
ling a certain street of the city were in- 
valid, on the ground that in similar pro- 
ceedings taken in the year 1898 it had 
been decided by the Justices having juris- 
diction in the matter that the street to 
which the proceedings relate was a high- 
way repairable by the inhabitants at large. 

The matter arises under sections 29 to 

(6) [1899] M.O. 257 ; 68 L. J. Ch. 601 ; [1899] 
2 Ch. 603. 



31 of the Wakefield Corporation Act, 1887, 
which contains provisions analogous to 
those in section 150 of the Public Health 
Act, 1875, and practically identical with 
sections 6 to 8 of the Private Street Works 
Act, 1892. The point raised for our de- 
cision is whether a finding of the magis- 
trates upon a proceeding properly taken 
under section 30 of the Act of 1887, to 
the effect that a street is a highway re- 
pairable by the inhabitants at large, is 
conclusive in any subsequent proceedings 
for apportionment, whoever may be the 
parties to the subsequent proceedings. 

In the case of Eeg. v. Hutchina ^ it was 
decided by the Court of Appeal that an 
adjudication by Justices upon a summons 
to recover the amount of an apportion- 
ment made under section 150 of the 
Public Health Act, that a street was a 
highway repairable by the inhabitants at 
large, did not prevent the local authority 
from subsequently claiming the amount 
of apportionment in respect of the same 
street under proceedings subsequently 
taken. It was, however, contended before 
us that the provisions of section 31 of the 
Act of 1887, and the corresponding pro- 
visions of section 8 of the Private Street 
Works Act, 1892, had altered the law in 
this respect, that proceedings under these 
sections were of the nature of proceedings 
in rem, that they afifected the status of 
the street, or that at least they were con- 
clusive and final as between the corpora- 
tion and the persons who either them- 
selves or their predecessors in title had 
been parties to the earlier proceedings. 
This contention was based upon the 
following among other grounds : that 
under sub-section (6) of section 30 the 
owner of premises shewn in a pro- 
visional apportionment liable to be charged 
might object, upon the ground, that the 
street in question was a highway repair- 
able by the inhabitants at large, and that 
under sub-section (1) of section 31 a Court 
of summary jurisdiction was to appoint a 
time for determining the matter of all 
objections, and might proceed to hear and 
determine the matter of all such objections 
in the same manner as if the corporation 
were proceeding summarily against the 
objectors to enforce payment, and further, 
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that by Bub-section 2 of the same sec- 
tion, it was provided that *^ no objection 
which could be made under this Act 
shall be otherwise made or allowed in any 
Court proceeding or manner whatsoever." 
It was argued that these provisions shew 
that any objection which could be raised 
by objectors was to be determined once and 
for all not only as regards the apportion- 
ment then under consideration, but for the 
purposes of any future proceedings under 
the same section. The consequences of such 
a view are very far-reaching. For example, 
although some only of the owners liable 
to be charged may have taken objections, 
the finding would be held binding upon 
other owners or persons entitled to object 
who were no parties to the proceedings. 
If the Justices had power to determine 
finally and as against all parties that a 
street was a highway repairable by the 
inhabitants at large, they must have 
power to determine that it was not; 
and in that case a serious injury might 
be inflicted, because other owners might 
be in a position to produce quite dififerent 
evidence from that on which the decision 
proceeded. Still the consequences of 
giving effect to this contention would not 
be sufficient to prevent us from so holding 
if the language of the section, fairly read, 
leads to that conclusion. But in our 
opinion the provisions were enacted with 
an entirely different object, and not, as 
was suggested, with the view of altering 
the law as laid down in the case of Jieg» 
V. ffutchins.^ We think that the objects 
of sections 30 and 31 were to enable 
objectors to raise objections to the appor- 
tionment before any expense had been 
incurred, and also to enable preliminary 
points to be determined at an early stage, 
which could not be raised upon a summons 
to recover the apportioned amount. 
Under section 150 of the Public Health 
Act the urban authority were compelled, 
before they could take proceedings to 
recover the amount, to execute the work. 
The section in question — section 30 of the 
Act of 1887 — allows owners to raise ques- 
tions as to the character of the proposed 
works, the propriety of the estimate, 
the sufficiency of the plans, and other 
matters which, if they are to be raised at 



all, it is convenient should be raised be- 
fore the works are executed. We think 
that the real jurisdiction given to the 
Justices is that contained in the conclud- 
ing words of sub-section (1) of section 31, 
to '' quash in whole or port or may amend 
the resolutions, plans, sections, estimates, 
and provisional apportionments/' and that 
the earlier words "appoint a time for 
determining the matter of all objections," 
and the words " and shall proceed to hear 
and determine the matter of all such 
objections," are only intended to enable 
the Justices to determine the questions 
which, as provided by section 30, may be 
raised by the persons entitled to object. 
This determination enables the Justices to 
quash or amend or confirm the resolutions, 
plans, estimates, and provisional appor- 
tionments. In this view the reasoning of 
the Court of Appeal in Eeg, v. Hutchiiu ^ 
applies to this case, and we think that the 
objection, taken on behalf of the objectors, 
that there has been a previous determina- 
tion that the street in question was a 
highway repairable by the inhabitants of 
the city at large, was no bar to proceed- 
ings taken in this case. It is unnecessary 
to consider the points which were raised 
on behalf of the appellants. 

Appeal allowed. 



Solicitors— Sharpe, Parker Sc Co., agents for 
C. J. Hudson, town clerk, Wakefield, for 
appellants ; Seaton F. Taylor, agent for J. B. 
Cooke, Wakefield, and Radford k. Frankland, 
agents for G. W. L. Fernandes, Wakefield, for 
respondents. 



{^Reported by J. Jiitohie, KiQ., 
BarrUter'at'Law, 
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[IN THE COURT OF APPEAL.] 

Collins, M.R. 

ROHER, L.J. 

Mathew, L.J. 

1902. 

Jan. 14, 15. 

[71 L. J. K.B. 198.] 
Metropolis — Streets — Sevoers— -District 
Boundary running down Centre of High- 
fvay found to be a Street before 1856 — New 
Street — Metropolis Management Amend- 
ment Act, 1862 (25 <t 26 Vict. e. 102), ss. 
52, 63, and 112. 

An old highway, with many hounes on 
one side built before 1856, but with few on 
the other untU a more recent date, which, 
taken as a whole, Ims been found by Justices 
to have been sufficiently built upon to be a 
^^ street** before 1856, is none the less a 
^^ street" because th9 boundary dividing 
two counties or districts runs down its 
centre; and a vestry or district board,having 
constructed a sewer for the drainage of the 
more recently built side of the street, can- 
not recover the expenses of construction 
from the owners of the Tiouses on that side 
asf<yr the drainage of a ** new street,'* 

Appeal from the judgment of a Divisional 
Court (Lord Alverstone, C.J., and Ken- 
nedy, J.) (reported [1901] M.C. 13; 70 
L. J. K.B. 9; [1901] 1 K.B. 264), in 
favour of the respondents, J. Edmondson 
& Son, upon a Case stated by Justices for 
the County of London. 

The complaint preferred by the appel- 
lants, the Clerkenwell Vestry, under the 
Metropolis Management Amendment Act, 
1862, ss. 52 and 53, alleged that the appel- 
lants during the years 1897 and 1898, in 
accordance with the provisions on that 
behalf of the Metropolis Management Acts, 
executed certain works, to wit, the con- 
struction of a sewer and the works apper- 
taining thereto, including the cost of gul- 
lies, side entrances, lengths of sewer at the 
intersection of streets, with the necessary 
manholes and inspection chambers in or 
in part of a new street known as Colney 
Hatch Lane, for or in respect of certain 
premises in the street of which the re- 
spondents were the owners, and that the 
appellants had thereby incurred expenses 
of which the amounts apportioned in re- 
spect of the respondents' premises were 



130/. 6f. Sd. and 71. 2s, lOd. respectively, 
and that the respondents had not paid 
the said sums. 

Colney Hatch Lane is an old highway 
forming the boundary of a detached por- 
tion of the parish of St. James and St. 
John, Clerkenwell, in the county of 
London, and the parish and urban dis- 
trict of Hornsey, in the county of Middle- 
sex. The actual boundary is nearly in 
the centre of the lane, but the greater 
part of the surface is within the parish of 
Clerkenwell. 

Before the year 1856, when the first of 
the Metropolis Management Acts (18 <S& 19 
Vict. c. 120) came into operation, build- 
ings had been erected on the Hornsey 
or Middlesex side of the lane, along 
nearly the whole of its length; but on 
the Clerkenwell or London side of the 
lane there were at that time only about 
seven or eight buildings at various points. 
The entire length of the lane is 2,993 feet. 
Since the year 1856, and more parti- 
cularly within the last few years, the re- 
mainder of the Clerkenwell or London 
side has been laid out for building, and 
the greater part of the frontage to the 
lane is now covered with buildings. 

It was contended on behalf of the ap- 
pellants that so much of Colney Hatch 
Lane as was within the parish of Clerken- 
well was a "new street" within the 
meaning of the Metropolis Management 
Acts, and that it had become a new street 
by reason of the erection of buildings 
fronting it as above mentioned; that in 
order to determine whether it had become 
a new street, no regard could be had to the 
portion of the lane in the parish of 
Hornsey, or to the buildings on the 
Hornsey side, these being in a different 
parish, district, and county, and subject 
to entirely different statutes. 

It was contended on behalf of the 
respondents that Colney Hatch Lane, 
taken as a whole, had become a " street " 
in the ordinary sense of the term by reason 
of the buildings erected along it before the 
year 1856, and was an old street when the 
Metropolis Management Act, 1855, came 
into operation ; that no part uf such 
street could become a new street subse- 
quently by reason of additional buildings 
along it ; and that the portion of the lane 
which is in Clerkenwell could not be dealt 
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with by itself without regard to the 
portion which is in Homsey, or to the 
buildings on the Homsey side, for the 
purpose of determining whether it was a 
'* new street " within the meaning of the 
Metropolis Management Acts. 

The Justices found that Oolney Hatch 
Lane, taken as a whole* was sufficiently 
built upon to be a street before the 
Metropolis Management Act, 1855, came 
into operation, and were of opinion that 
that portion of the lane which was in 
Clerkenwell could not be dealt with by 
itself for the purpose of determining 
whether it was a " new street," and for 
these reasons dismissed the summons. 

The question for the Court was whether 
that portion of Colney Hatch Lane which 
was in Clerkenwell could be dealt with 
by itself, without regard to the portion 
which was in Homsey, or to the buildings 
on the Homsey side, for the purpose of 
determining whether it was a new street. 

Maemorran, JT.C, and C, F, PriUshard^ 
for the appellants. — The Clerkenwell half 
of the street was a new street within the 
meaning of section 11 2 of the Metropolis 
Management Amendment Act, 1862. The 
finding of the Justices that the whole is 
not a new street does not affect the ques- 
tion as to the Clerkenwell or Metropolitan 
half, in which there was no sewer. This 
is a stronger case even than that of a 
row of houses built by the side of a road 
running close to a river, which is a new 
street. Since the present case was heard 
in the Court below, it has been decided by 
Lord Alverstone and Lawrance, J., that a 
strip of land added to an old highway is a 
new street for the purposes of charging for 
its paving under the Metropolis Manage- 
ment Acts — Property Exchange (No» 1) 
Lim, V. Wandiworih Board of Works 

[l90l].* 

[Mathew, L.J. — This was an old highway, 
and it cannot be said to be a new street. 
If there had been an old footway to which 
a new roadway for traffic had been added, 
then perhaps it could reasonably be called 
a new street.] 

But there is a part of the one entity or 
combination, taken as a whole, which may 
technically be a new street for certain 
(1) 84L.T.689. 



& SoK, App. 

purposes ; here this road was, for the pur- 
pose of laying the sewer, made a new 
street by the erection of the new build- 
ings. It was this erection which gave it 
the character of a street. In such cases 
the old part can be separated from the new 
part, or from that which for a purpose like 
the present can be called the new part — 
WhUe V. Fuiham Vestry [l896].» 

Alexander GUn^ for the respondents, 
was not called upon. 

Collins, M.B. — I am of opinion that 
this appeal must be dismissed. A question 
arises as to a certain old highway which 
forms the boundary between the parish of 
Homsey, which is in Middlesex, and that 
of Clerkenwell, which is in London. It 
appears that the actual boundary-line 
between the two parishes is a line running 
along the middle of the highway rather 
nearer to the Homsey side than to the 
Clerkenwell or London side. The Vestry 
of Clerkenwell, as the local authority, are 
desirous of treating the street as a new 
street, and of putting the cost of laying 
a sewer upon the owners of certain pro- 
mises fronting or abutting on the street. 
If it is not a new street, then the costs 
must be borne generally out of the rates. 
The vestry contend that the part in the 
parish of Clerkenwell is a new street 
within the meaning of the Metropolis 
Management Acts. The matter came be- 
fore the Justices and they found that the 
street, taken as a whole, was sufficiently 
built upon on the Hornsey side to become 
a street before the Metropolis Manage- 
ment Act, 1855, came into operation, and 
therefore at the time when this claim was 
made this street was not a new street, 
but an old street. That seems to me to 
be a question of fact. Many authorities 
lay down that such a question is one of 
fkct and not of law, and is indeed a ques- 
tion of common sense. In this particular 
case we have no alteration of or addition 
to the old highway ; it is as it always has 
been — a number of houses were built there 
long ago, and these were such as to make 
it a street. It became a street long before 
the sewer was put in by the local autho- 
rity. That being a question of fact, 
it seems to me that that concludes the 
(2) 74 L. T. 425. 
P 
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matter. The confusion has arisen between 
the question of the physical fact of the 
highway and its nature on the one hand, 
and the rights and liabilities of the owners 
on the other. The argument for the local 
authority has been that because the rights 
of the different parties abutting on the 
different sides of the street are different, 
we are therefore to consider that matter in 
determining what is a new street. They 
introduce into the question what is the 
highway and what is the street, a question 
of what are the legal rights of owners of 
houses abutting on it. It seems to me 
that that has nothing whatever to do with 
either of those questions. For these reasons 
I think the decision of the Court below 
was perfectly right. The question is one 
of fact. 

BoHEB, L.J. — I am of the same opinion. 
There is great force in the observation of 
Mr. Justice Kennedy, that in the absence 
of authority it is not desirable '* to create 
one more artificiality in the understanding 
of the expressions 'street' and 'new 
street.' " In the present case it seems to 
me that it was and is one street, and that 
an old street, and that it should not be 
treated as two streets for the purposes of 
the ap(>ellanta. 

Mathbw, L. J. — I am of thesame opinion. 
Section 52 of the Metropolis Management 
Amendment Act, 1862, applied in clear 
terms to a new street, and we can gather 
from the statute itself what a new street 
is. It has been contended that the old 
street was capable of beiog turned into a 
new street by the erection of a certain 
number of new buildings. But it was a 
street before that time, and I think that 
the decision was right. 

Appeal dismi&aed. 

Solicitors— Boalton, Sons & Sandeman, for ap- 
pellants ; Tatham & Hardy, for respondents. 

IJieported by W, E. Qordon^ Esq.y 
Jiarrister-at-Law, 



BTNOB V, BANK OF 
ENGLAND AND ANOTHER. 



& SONy App. 

[IN THE COURT OF APPEAL.] 
Collins, M.R. 
ROMEE, L. J. 
Matuew, L.J. 

1902. 
Jan. 29, 31. 

[71 L. J. K.B. 208.] 
Negligence — Ewdmce of Witnsas in 
Criminal Proceeding — Keeping Records 
whereby FaUe Evidence Given — Conviction 
for Forgery. 

A statement of claim alleging that the 
plaintiff had sustained damage by reason 
of the negligence of the Bcmk of England 
in keeping certain records relating to bank 
notes in drcidationj tohereby false evidence 
had been given by one of their officers at the 
trial of the plaintiff on a charge of forgery 
{which trial terminated in his conviction), 
does not disclose any cause of action whilst 
the conviction stands. 

Bas6h6 V. Matthews (36 L. J. M.C. 93; 
L. R. 2 C.P. eU) followed. 

Application by the plaintiff for leave to 
appeal from a decision of Jelf, J., at 
chambers, dismissing the action on the 
ground that the statement of claim dis- 
closed no cause of action, the learned 
Judge having refused to give such leave. 

The statement of daim was as follows : 

(1) The plaintiff was at the time of the 
matters hereinafter complained of a fully 
qualified physician and surgeon, holding 
the double qualification and registered on 
the General Medical Register, residing 
and carrying on the profession or business 
of a general practice in medicine, surgeiy, 
and dental surgery, at 1 Endsieigh 
Gardens, London, N.W. 

(2) By virtue of divers Acts of Parlia- 
ment, charters, and provisions of Grovern- 
ment passed, granted, and made as well 
for the profit of the defendant corporation 
as for the public benefit, the Governor and 
Company of the Bank of England (herein- 
after called the Bank of England) were 
constituted and are the issuers and cus- 
todians for value of a portion of the 
national currency — that is to say, of the 
note issue of the Bank of England. 

(3) It is one of the duties of the Bank 
of England as such issuers and custodians 
as aforesaid to check the return from cir- 
culation of Bank of England notes, and 
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for that purpose to keep proper books of 
account, and to make and preserve entries 
shewing the dates on which and the times 
at which the notes of the Bank of England 
are severally returned from circulation, 
and to be and remain prepared, in the 
interests of public^ justice, and for the 
prevention of fraud, with evidence of the 
dates and times and generally of the cir- 
cumstances of such returns from circula- 
tion respectively. 

(4) On January 14, 15, and 16, 1892, 
the plaintiff was put upon his trial at the 
Central Criminal Court on a charge of 
forgery. 

(6) In the course of the said trial it 
became and was held by the presiding 
Judge who tried the case to be material 
to the issue, and of the utmost importance 
and necessity in determining the value of 
the cUibi set up by the defence, and which 
alibi the Judge declared was ** perfect'' 
up to one o'clock, that the prosecutor 
should prove on what day and at what 
time or times of such day certain Bank of 
England notes of the aggregate vsdue of 
415/. were returned to the Bank of 
England from circulation, and by whom. 

(6) The Bank of England, in pursuance 
of such duty as aforesaid, attended, by 
their proper officer — namely, by the defen- 
dant Charles John Williams — at the said 
Court, and by such officer informed the 
Court, purporting to give such informa- 
tion from the records of the Bank of 
England, that the said notes were returned 
to the Bank of England from circulation 
at one and the same time and by the same 
person "affcer lunch " on May 5, 1891. 

(7) The said information which was 
supplied to the Court as aforesaid from 
the records of the Bank of England was, 
and has been admitted both by the Bank 
of England and by the defendant Charles 
John Williams to have been, erroneous 
and given from erroneous and negligently 
prepared records, and was given by the 
defendant bank falsely and negligently, 
and in breach of their duty as aforesaid. 

(8) Owing to the negligence, misfea- 
sance, and breach of duty of the Bank of 
England as aforesaid, the plaintiff was 
wrongfully convicted on the said charge 
and has thereby suffered damage. 

(9) As against the defendant Charles 



John Williams, and through his negli- 
gently giving such £Eilse evidence as afore- 
said, the plaintiff was wrongfully con- 
victed and has thereby suffered damage. 

(10) The jury who convicted the plain- 
tiff subsequently memorialised the Home 
Secretary by a memorial in which they 
describe their verdict as ^'a miscarriage 
of justice" and "a wrong one in fact," 
which miscarriage of justice they attribute 
to their having been misled by the afore- 
said £Bdse evidence given from the records 
of the defendant bank. Paragraph 2 of 
the said memorial is: ''That we were 
induced to consider as insufficient the 
prisoner's cUibi for May 5 mainly through 
the answer made by Mr. Williams to Mr. 
Justice Cave's question as to the cashing 
of the notes on that day. Mr. Williams, 
in reply, said, ' I did not cash them ; they 
were all brought by the same person at 
the same time.' This time was given 
vaguely as ' after lunch.' In consequence 
of this answer Mr. Justice Cave was led 
in his summing-up to point out to us that 
the prisoner's alibi left just sufficient time 
for him to get to the Bank of England 
and change them after leaving the gas 
company's office. We are now much 
shocked to hear Mr. Williams's statement 
was altogether inaccurate, for by the books 
it is now shown they were cashed in two 
batches between 11 and 1, and between 3 
and 4. By the books of the gas company's 
office produced Dr. Bynoe was shown to 
be in their office from 12 to 12.45 and to 
be interviewing one of their servants, 
William Towers, at 1, Endsleigh-gardens 
fi'om shortly after 3 to about 20 minutes 
to 4." 

(11) On several occasions between 1893 
and 1899 the defendants were requested 
by Mrs. Bynoe, the plaintiff's mother, and 
Mr. J. Blades Qooding, barrister, to give 
a written statement correcting the false 
evidence, such statement to be used on 
behalf of the plaintiff chiefly in support of 
the petition to the Home Secretary and 
in support of the opposition offered on 
behalf of the plaintiff to the cancellation 
of his diplomas by the medical bodies fix)m 
whom he had obtained such diplomas. 
The defendants refused to supply any cor- 
rection of the false evidence, and the Home 
Secretary and the medical bodies refused 

f2 
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to accept the statement of the plaintifif 's 
friends that the evidence had been proven 
to be false, and thereby the petitions and 
representations on behalf of the plaintiff 
were rendered non-effective. 

(12) On his release from prison the 
plaintiff made application to the General 
Medical Council to hear him in opposition 
to their resolution to remove his name 
from the Medical Register in consequence 
of his conviction for felony. Such resolu- 
tion having been arrived at on hearing 
an ex parte complaint against the plaintiff 
in violation of the law, which requires 
that the General Medical Council in any 
case of complaint against a registered 
medical practitioner shall give such prac- 
titioner not less than eleven days' notice in 
writing of such complaint and of the place 
and day and hour where and when such 
complaint will be heard, and shall require 
and invite such practitioner to answer 
such complaint in writing not less than 
three clear days before the day fixed for 
hearing and to appear before the council 
at such time, in November, 1899, the 
Registrar to the General Medical Council 
wrote to the plaintiff asking for docu- 
mentary evidence to be laid before the 
executive committee of the council. As 
beforesaid, the defendants had refused to 
give a written statement; therefore the 
plaintiff wrote to the defendants asking 
that Mr. C. J. Williams might produce 
the books and explain bis mistake to the 
council, but the defendants did not reply 
to the plaintiff's letters. The executive 
committee refused to allow plaintiff's 
application to go before the council, pre- 
sumably because of plaintiff's inability to 
produce the evidence they required. 

(13) [This paragraph alleged that in 
consequence of the f»ilse evidence of the 
defendants the plaintiff was convicted of 
forgery and sentenced to nine years' penal 
servitude, in the course of which he was 
subjected to indignities, and stated the 
details of the alleged indignities.] 

(14) The miscarriage of justice caused 
by the false evidence of the defendants 
and their refusal to correct the said false 
ovideoco has placed the plaintiff in such a 
position that he has been unable to take 
these proceedings at an earlier date. 

(15) By reason of the premisses the 



plaintiff was not only disgraced and de- 
graded, but also ruined in his professional 
character and prospects and his health, 
and has had his name removed from the 
Register by the General Medical Council, 
and has had his diplomas as a physician 
cancelled and has been deprived of the 
profits and emoluments he would other- 
wise have obtained. 

(16) For damages the plaintiff claims 
25,000/. 

The Plaintiff', in person. 

C, W. Mathews, for the defendants. 

Cur, adv. vuU. 

Jan. 31. — Collins, M.R., delivered the 
following judgment : The plaintiff was un- 
represented by counsel in this case, and 
no authorities were cited by the defen- 
dants. We therefore thought it well to 
look a little closer into the law before 
giving judgment. The plaintiff asks 
leave to appeal from an order of Mr. 
Justice Jelf dismissing his action on the 
ground that the statement of claim dis- 
closes no cause of action. The claim is 
against the Bank of England and their 
otficer Charles Williams on the grounds 
stated substantially in paragraphs 3 to 9 
of the statement of claim. This claim is 
obviously open to many objections based 
on the immunity of witnesses and other 
points, some of which might possibly have 
been cured by amendment. There is, 
however, one broad principle lying at the 
root of the whole matter, to which we 
drew attention during the argument — 
namely, that as long as a conviction 
stands, " no one against whom it is pro- 
ducible shall be permitted to aver against 
it" — see note to Duchess of Kingston's 
Case [i776],^ where the authorities are 
collected. In a modem case, BasebS v. 
Matthews [186?],^ the point was raised 
that this doctrine could not be held to 
defeat an action for malicious prosecution 
which resulted in a conviction from which, 
as here, there could be no appeal, and 
which therefore remained unreversed. 
The case arose on a demurrer which ad- 
mitted malice and want of reasonable and 
probable cause. The Court, however, 

(1) 2 Smith's L.C. 7.in (10th ed.). 

(2) 36 L. J. M C. 93 ; L. R. 2 C.P. 684. 
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overruled the argument. Mr. Justice 
Byles said : '* I think we should be dis- 
turbing foundations if we were to admit 
that there is any doubt that the criminal 
proceeding must be determined in favour 
of the accused before he can maintain an 
action for a malicious prosecution. If 
this were not so, almost every case would 
have to be tried over again upon its merits. 
In my judgment it makes no difference 
that the party convicted has no power of 
appealing. This doctrine is as old as the 
case of Vanderhergh v. Blake [13 Car. 2],> 
where Chief Baron Hale e^y^ that, *if 
such an action should be allowed/ — that 
is, an action against a custom-house officer 
for seizing goods, which were afterwards 
condemned as forfeited by judgment of 
the proper Court, — * the judgment would 
be blowed off by a side-wind.'" Mr. 
Justice Montague Smith gave judgment 
to the same effect, and quoted the follow- 
ing passage from the judgment of Mr. 
Justice Crompton in the case of Coiirique 
v. Behrma [I861I ^ : '* There is no doubt, 
on principle, and on the authorities, that 
an action lies for maliciously and without 
reasonable and probable cause, setting the 
law of this country in motion to the 
damage of the plaintiff, though not for a 
mere conspiracy to do so, without actual 
legal damage. . . . But, in such an action, 
it is essential to show that the proceeding 
alleged to be instituted maliciously and 
without probable cause has terminated in 
favour of the plaintiff, if firom its nature 
it be capable of such termination. The 
reason seems to be, that, if in the pro- 
ceeding complained of the decision was 
against the plaintiff, and was still unre- 
versed, it would not be consistent with 
the principles on which law is admin- 
istered for another Court, not being a 
Court of Appeal, to hold that the decision 
was come to without reasonable and 
probable cause." His Lordship then pro- 
ceeded to say : *' The only ground upon 
which Mr. Wood has attempted to dis- 
tinguish this case from the current of 
auuiorities is, that here the plaintiff had 
no opportunity of appealing against the 
conviction. If we yielded to his argu- 
ment, we should be constituting our- 

(3) Hardr. 194. 

(4) 30 L. J. O.B 163 ; 3 E. & E. 709. 



selves a Court of appeal in a matter in 
which the Legislature has thought fit to 
declare that there shall be no appeal. It 
was intended that the decision of the 
magistrate in a case of this sort should be 
final. It cannot be impeached in an 
action." A witness charged with negli- 
gence only is clearly not in a worse 
position than a prosecutor who admits 
malice and want of reasonable and prob- 
able cause. It is clear, therefore, that 
the plaintiff has no possible cause of 
action, and his application must be dis- 



BoMER, L.J., and Mathew, L. J., con- 
curred. 

Application diamissed. 



Solicitors — Freshfields, for defendants. 

[Heported by W, E, Gordon, Esq., 
Barriiter-at'Law, 



Lord Alverstone, C.J.^ 

Darling, J. I ^^^^ ^^ 

Channbll,^ J^ V 3^^^^,^^ 

Feb. 25. J 

[71 L. J. K.B. 356.] 

Licensing Law — Bona fids Club — Oh- 
taining Liquor at Club for Consumption 
off the Premises — Right of Member to act 
by an Agent— Licensing Act, 1872 (35 4? 
36 Viet, c. 94), •. 3. 

A member of a bona fide dub rrMy^jyij 
an agent as weU as personaUy, obtain in- 
toxicating liquor at tlie dub for consumption 
by him off ike dub premises. Therefore the 
transfer of liquor to a duly authorised 
agent of a member of such a dub is not a 
sale by retail of intoxicating liquor within 
the meaning of section 3 of the Licensing 
Act, 1872. 

Case stated by Justices of the borough 
of Wolverhampton, who had convicted the 
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appellant of having sold by retail intoxi- 
cating liquor without being duly licensed. 
The appellant was a waiter at the North 
Wolverhampton Working Men's Club, 
which was found to be a b<ma Jide 
club duly registered under the Friendly 
Societies Acts. On August 9, 1901, 
Elizabeth Hickman, the wife of Creorge 
Hickman, who was a member of the dub, 
went to the club premises and asked for 
a bottle of stout for her husband, handing 
to the appellant a ticket in the following 
terms: 



S Cf* OB 



** To the Steward, 

North Wolverhampton Working Men's 

Club. ' 



"Aug. 9,1901. 
*' Please supply bearer with 1 stout 



for 



« Member's No. 355." 



This ticket had been filled up and signed 
by George Hickman. On receiving it, the 
appellant sold or transferred to Elizabeth 
Hickman the stout, the property of the 
club, in return for which she paid the sum 
of twopence. She then returned home 
with the stout, and handed it to her hus- 
band, who drank it. It was not stated in 
the Case that the money paid for the stout 
was supplied by George Hickman j but it 
was said that in fact it was supplied by 
him, and for the purposes of the argument 
this was taken to be so. 

Upon these facts the Justices found that 
there had been a sale by retail of intoxi- 
cating liquor to a non-member of the 
club ; they therefore convicted the appel- 
lant. 

The question for the opinion of the 
Court was whether the appellant had 
committed an offence against section 3 
of the Licensing Act, 1872, in having sold 
intoxicating liquor by retail without being 
duly licensed. 

T. F. ffohson, for the appellant. — A 
member of a club can go to his club, 
get intoxicating liquor, take it home 
with him, and drink it there — Graff v. 
Evcma [1882]'; and there is nothing to 
prevent him sending an agent, instead 

(1) 51 L. J. M.C. 25 ; 8 Q.B. D. 373. 



of going personally, to obtain the liquor 
on his behalf and for his use. This dub 
is found by the Justices to be a bona fide 
club. In Woodley v. Simmonda [i896]' 
the Justices convicted, and it was held 
that the conviction was right, the olub 
being a bogus one, and the Justices not 
believing the evidence for the defence. 

A, FaweUf for the respondent. — ^The 
Court in Graff v. Evans * went a long 
way when it permitted a member of a 
club to obtain liquor at the dub for con- 
sumption off the premises ; but it would 
be going very much further if it sanctioned, 
as it is asked to do in this case, the send- 
ing of a deputy to the club by the member 
to obtain liquor for him. If this is per- 
mitted it will open a wide door to evasions 
of the licensing laws. A member of a 
club must personally use the club. The 
Justices were therefore right in convicting 
the appellant. 

LoBB Alvbbstohb, C.J. — I have oome 
to the conclusion that the appeal must 
succeed. But I think the practice of 
delivering beer to be consumed by a 
member off the club premises is one that 
should be discouraged as &r as possible. 
I agree with the contention upon behalf 
of the respondent that the privileges of 
these clubs should be enjoyed on the club 
premises ; but we have to dedde merely 
the question of law. In such cases, in 
considering whether any club is really 
a bona fide club it is most important 
to ascertain whether there is a practice 
of delivering liquor for consumption off 
the premises to members as well as to 
non-members. In this case, however, it 
is found that the club was a Botm fide 
one. The &cta are that the wife of a 
member of the club went to the club on 
behalf of her husband with a ticket, which 
is found to have been filled up and signed 
by the husband, and that, having obtained 
the stout at the club, she returned home 
with it and gave it to her husband. It is 
agreed that she acted as the agent of the 
husband. Under those circumstances it 
is impossible for us to say that a member 
of such a club may not, by his agent, 
carry out the arrangement held to be 

(2) 60 J. P. 160, 
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legal in Oraf v. Jffvam,^ This was a 
transfer of property by the medium of 
an agent, which the law allows. I am 
satisfied that the case of Woodley v. Sim- 
mandB^ is not against this view. The 
decision in that case was that the trans- 
action was not a bona fide delivery of the 
property to a member. I say again that, 
although this appeal must succeed, I trust 
that this case will not be supposed to lend 
any encouragement to bona fide dubs to 
deliver liquor to members for consumption 
off the premises. 

Darling, J. — I come to the same con- 
clusion; but I do so with very great 
reluctance, because I can very well see 
that this may be made a means of supply- 
ing people with drink who are not entitled 
to obtain it. This case assumes that the 
wife really was the agent of the husband, 
and that in this capacity she went to fetch 
the beer. That being so, I consider that 
the appellant was not committing any 
offence. It is obvious that such a trans- 
action is very inexpedient, and if it could 
be stopped I personally should be very 

OhannslIi, J. — I agree. If, however, 
an institution were found which by its 
rules permitted liquor to be taken off the 
dub premises, it would go a long way to 
satisfy me that it was not a bona fi4e 
dub. 

Appeal aUowed, 



Soliciton — Harrison & Davies, agents for Hooper 
& Ryland, Birmingham, for appellant ; Inder- 
maur & Brown, agents for A. Tarton, Wolver- 
hampton, for respondent. 

[Reported by J, 8. Hertderson^ Etq.^ 
Barrister-at-Law. 
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[CROWN CASE EB8BRVED.] 
1902. 
Feb. 

[71 L. J. K.B. 306.] 
Criminal Law — Evidence — Previotia 
Conviotiona — AdmisaibiUiy for Purpose of 
Proving Subsequent Offence — Prevention 
of Grimes Act, 1871 (34 A 35 Viot. c. 112), 
8. 7. 

Upon the trial of an indictment under 
section 7 of the Prevention of Crimes Act, 
1871, /or being found in a public place 
within seven years immediately after the 
expiration of a sentence for the last of two 
previous crimes, under such circumstances 
as to satisfy the Court that the prisoner 
was about to commit an offence punishable 
on indictmsntf evidence of the previous 
convictions is admissible before the jury 
return their verdict for the purpose of 
proving the offence wiA which the prisoner 
is charged. 

Case stated by the Deputy-chairman of 
the County of London Quarter Sessions 
sitting at Clerkenwell. 

The two defendants were convicted on 
the following indictment under section 7 
of the Prevention of Crimes Act, 1871.^ 
" County of London ") The Jurors for our 
to wit. ) Lord the King 

upon their Oath present That James Pen- 
fold and George Edwards on the 18th day 
of December in the year of our Lord 1901 
were diarged before a Court of Summary 
Jurisdiction to wit before John Bros 

♦ Goramy Lord Alverstone, O.J., Wright, J., 
Ridley, J., Bigham, J., and Walton, J. 

(1) By section 7 of the Prevention of Crimes 
Act, 1871: " Where any person is convicted on 
indictment of a crime, and a previous convic- 
tion of a crime is proved against him, he shall, 
at any time within seven years immediately 
after the expiration of the sentence passed on 
him for the last of such crimes be guilty of an 
offence against this Act, and be liable to im- 
prisonment, with or without hard labour, for a 
term not exceeding one year, under the follow- 
ing circumstances or any of them : 

" Thirdly. If he is found in any place, whether 
public or private, under such circumstances as 
to satisfy the court before whom he is brought 
that he was about to commit or to aid in the 
commission of any offence punishable on indict- 
ment or summary conviction, or was waiting 
for an opportunity to commit or aid in the com- 
mission of any offence punishable on indictment 
or summary conviction." 
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E -quire one of the Magistrates of the 
Police Courts of the Metropolis sitting at 
the Clerkenwell Police Court in the said 
County with the offence hereinafter charged 
and stated the said James Penfold and 
George Edwards on appearing before the 
said Court and before the said charge 
was gone into claimed to be tried by a 
Jury and the said Court of Summary 
Jurisdiction thereupon dealt with the said 
Case in all respects as if the said Accused 
to wit the said James Penfold and George 
Edwards were charged with an indictable 
offence and not with an offence punishable 
on Summary Conviction and after hearing 
the said charge the said Court of Summary 
Jurisdiction committed the said James 
Penfold and George Edwards for trial to 
the General Quarter Session of the Peace 
for the County of London to be holden on 
the 1st day of January 1902 And 
the Jurors aforesaid upon their Oath 
aforesaid do further present that on the 
9Lh day of January in the year of our 
Lord 1900 at the General Quarter 
Session of the Peace held at the Ses- 
sions House on Clerkenwell Green in and 
for the County of London the said James 
Penfold was convicted on indictment of a 
crime to wit felony and a previous con- 
viction of a crime to wit felony was then 
proved against the said James Penfold 
and the said James Penfold was thereupon 
on the said 9 th day of January 1900 
ordered to be imprisoned and kept to hard 
labor for 18 calendar months And the 
Jurors aforesaid upon their Oath aforesaid 
do further present that on the 5th day of 
April in the year of Qur Lord 1897 at the 
General Session of the Delivery of the late 
Queen's Gaol of Newgate holden for the 
Jurisdiction of the Central Criminal 
Court at Justice Hall in the Old Bailey in 
the suburbs of the City of London the 
said George Edwards was convicted on 
indictment of a crime to wit felony and a 
previous conviction of a crime to wit 
felony was then proved against the said 
George Edwards and the said George 
Edwards was thereupon on the said 5th 
day of April 1897 ordered to be kept in 
penal servitude 5 years And the Jurors 
aforesaid upon their Oath aforesaid do 
further present that the said James 
Penfold and George Edwards within 7 



years immediately after the expiration of 
the respective sentences passed on them 
for the last of such respective crimes to 
wit on the 12th day of December in the 
year of our Lord 1901 were found in 
certain public places to wit Goswell Road 
and Northampton Square in the parish of 
St. James Clerkenwell in the said County 
under such circumstances as to shew that 
they were about to commit an offence 
punishable on indictment to wit felony to 
steal take and carry away the moneys 
goods and chattels of a certcdn person 
whose name to the Jurors aforesaid is 
unknown Against the form of the 
Statute in that Case made and provided." 
Evidence was given of the circum- 
stances in question, and for the Crown it 
was proposed to call another witness with- 
out mentioning before the jury for what 
purpose ; and it was contended that under 
the Prevention of Crimes Act, 1871, s. 7« 
the evidence of the proposed witness was 
necessary before an indictable offence 
could be made out, meaning that the 
charge could not be proved until evidence 
had been given of th^ previous convic- 
tions, it being no offence by itself to be 
found in a place in such circumstances 
as to satisfy the Court that the person so 
found is about to commit an offence. For 
the defendants it was contended that there 
were two issues, and that the jury must be 
satisfied that the defendants were about 
to commit an offence under section 7 of 
the Act, and that after the jury were so 
satisfied previous convictions should be 
proved. Attention was drawn to sec- 
tion 9 of the Act, incorporating the rules 
contained in the Larceny Act, 1 861 (24 & 
25 Yict. c. 96), s. 116, and a decision of 
the Recorder of London — Jiex v. Brown 
[l90l] ^ — ^that in such a case previous con- 
victions may not be proved before the 
jury until the other £u;ts constituting the 
subsequent offence have been found by 
them was cited. In reply, it was con- 
tended that section 9 of the Act of 1871 
did not apply, as the offence laid was not 
'' a crime " within the definition set out 
in section 20 of the Prevention of Crimes 
Act, 1871. In Reg. v. Floyd [l892],« be- 
fore Sir Peter Edlin, K.C., the indictment 

(2) 66 J. P. 136. 

(3) 66 J. P. 713. 
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was in similar terms, and there was a 
second count for attempted housebreak- 
ing on the same premises, and the Judge 
deprecated adding a second count, as the 
jury, in trjiug the first count, would 
become aware of the previous convictions. 
The defendants, if they had not elected to 
be tried by a jury, would have had the 
previous convictions proved against them. 
Bearing in mind the existing practice, 
the deputy-chairman admitted the evi- 
dence of previous convictions, and asked 
the jury whether they were satisfied that 
either or both the defendants were about 
to commit the offence laid. The jury 
found them both guilty, and judgment was 
postponed. 

The question was whether the evidence 
of the previous convictions was properly 
received in the hearing of the jury for the 
purpose of proving the ofifence under the 
Prevention of Grimes Act, 1871, s. 7. 

ff. SuUan, for the prosecution. — A per- 
son who is found under the circumstances 
mentioned in the third clause of section 7 
of the Act of 1871 after two previous 
convictions is guilty of "an offence" 
under the Act, and not of a crime as 
defined by section 20 of the Act. There- 
fore the rule created by section 116 of 
the Larceny Act, 1861, that the prisoner 
must be convicted of the subsequent' 
crime before the previous conviction can 
be proved, is not incorporated into the 
Act of 1871 with reference to " offences " 
under that Act, and does not apply. 
Section 20 was introduced into the Act 
of 1871 in order to apply section 116 of 
the Act of 1861 to all '' crimes " so defined. 
Section 116 of the Act of 1861 does not 
apply to "offences" under the Act of 
1 87 1 . Section 116 deals with substantive 
crimes committed after a previous con- 
viction. Upon an indictment under sec- 
tion 118 of the Act of 1861 for a second 
offence of dog stealing, it is true that by 
virtue of section 116 a conviction for the 
subsequent offence must take place before 
the first conviction can be proved, and 
that dog stealing is not in itself indict- 
able. But that is a particular provision 
applying only to an indictment under that 
section. 

The defendants were not represented. 



Lord Alvebstone, C.J. — It appears 
that there has been some doubt as to the 
practice that shoald prevail in cases of 
trial by indictment for offences under 
section 7 of the Prevention of Crimes 
Act, 1871. In cases in which there is a 
crime charged, and that crime is complete 
in itself, but different degrees of punish- 
ment may be inflicted according to the 
antecedents of the prisoner, previous con- 
victions ought not to be given in evidence 
till after the prisoner has been found guilty 
of the crime charged. To prevent any 
difficulty, section 116 of the Larceny Act, 
1861, deals with the mixed case — namely, 
where a subsequent crime and a previous 
coDviction are alleged in the same indict- 
ment. Then came the Act of 1871. Some 
of the sub- sections of section 7 of that 
Act contemplate that certain circum- 
stances shall constitute an offence which, 
apart from the provisions of the statute, 
would shew no offence. The allegation in 
the indictment that the prisoner was 
found under the circumstances mentioned 
in sub-section 3 does not of itself contain 
all the essential ingredients of the statutory 
offence. Had these men been tried before 
the magistrates, all the facts must have 
been gone into ; but the prisoners claimed 
a jury, and were therefore tried upon 
indictment. Where the offence is made a 
statutory offence and requires certain 
ingredients to constitute it which are 
enumerated in the section, it is right 
that those ingredients should be proved 
in evidence, whatever the tribunal before 
which the trial might take place. Sec- 
tion 20 of 'the Act of 1871 makes a dis- 
tinction between an " offence " and a 
" crime." In my opinion it was not in- 
tended that the provisions of section 116 
of the Act of 1861 should be applied to 
the trial of an indictment for an offence 
under section 7 of the Act of 1871, 
although they are to be applied to the 
trial of an indictment for a crime as 
defined by the Act of 1871. There should 
be no distinction between a trial before 
the magistrates and before a jury. The 
practice of the Judge was right when he 
allowed the previous convictions which 
made the offences complete to be proved, 
and the conviction must be affirmed. In 
my opinion, our judgment overrules the 
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opinion of the Recorder of London in 
Rex'v, Bravm,^ 

Wbioht, J., Ridley, J., Bigham, J., 
and Walton, J., concurred. 

Conviction affirmed. 



Solicitor— Solicitor to Treasnry, for prosecution. 

[Rgparted by J, E. Aldous^ Eig., 
Barrister'at'Lam, 



LoBD Alyebstone, O.J. 
Dablino, J. 
Ohannell, J. 
1902. 
Feb. 25. 



>C0X V. bleines. 



L71 L. J. K.B. 437.] 

Baker-Sale of Bread "6y weight''— 
Weight of Bread not Aecertained — London 
Bread Act, 1822 (3 Geo, 4. e. cvi.), a. 4. 

In order that the retirements of sec- 
tion 4: of the London Bread Act, 1822 
{which imposes upon sellers of bread the 
obligation of selling the same by loeight), 
may be complied with, the weight of the 
bread sold must be ascertained, 

A person entered a baker's shop and 
asked to be supplied, with a haXfquartem 
loaf Such a loaf ought to weigh two 
pounds. The respondent's shopwoman 
placed a loaf and two rolls in one pan of 
the shop scales — a two-pound weighi being 
in the other pan — but the loaf and roUs 
did not move the beam of the scales, and 
when they were handed to the customer 
their weight had not been ascertained, 
except that it was evident that they weiglud 
less than two pounds. It was siibse- 
quently found that they toeighed five 
ounces less than two pounds : — Held, that 
the bread had not been sold by weigfU <m 
required by the section. 

Case stated by a Metropolitan police 
magistrate who had dismissed a summons 
taken out against the respondent Bleines 



under section 4 of the London Bread 
Act, 1822 (3 Qeo. 4. c. cvi.),^ for having 
sold bread otherwise than by weight. 

The respondent was a baker and seller 
of bread, carrying on business at Hackney 
Road. On July 11, 1901, one Murrell, 
by the direction of the appellant, who 
was the inspector of weights and mea- 
sures for the district, went into the re- 
spondent's shop and asked the respon- 
dent's shopwoman for a half-quartern 
loaf. The shopwoman supplied Murrell 
with a loaf ana two rolls, for which he 
paid twopence, but before handing them 
to him she placed them in the pan of the 
shop scales, the loaf first and the two 
roUs afterwards on the top of it. The 
loaf and rolls did not carry the scale 
down, though they would have done so 
if they had weighed more than the two- 
pound weight which was already in the 
other scale. The beam of the weighing 
machine did not move at all, and the 
weight of the loaf and rolls was not, nor 
had been, ascertained at the time of such 
sale to Murrell, except that it was clearly 
apparent that the total quantity weighed 
less than two pounds. The loaf and rolls 
were taken away from the shop by 
Murrell and weighed by the appellant, 
who found their aggregate weight to be 
five ounces short of two pounds. 

The respondent was prosecuted under 
section 4 of the London Bread Act, 1822, 
for having sold bread otherwise than by 
weight ; but the magistrate was of opi- 
nion that the bread, having been sold 
neither by denomination nor by measure, 
was not sold otherwise than by weight ; 

(1) The London Bread Act, 1822, s. 4 : *• And 
be it further enacted, that from and after the 
commencement of this Act, all bread sold 
within the limits aforesaid, shall be sold by the 
several bakers or sellers of bread respectively 
within the said limits by weight ; and in case 
any baker or seller of bread within the limits 
aforesaid shall sell, or cause to be sold, bread 
in any other manner than by weight, then and in 
such case every such baker or seller of bread 
shall, for every such offence, forfeit and pay 
any sum not exceeding forty shillings. . . . 
Provided always, that nothing in this Act con- 
tained shall extend or be construed to extend 
to prevent or hinder any such baker or seller of 
bread from selling bread usually sold under the 
denomination of French or fancy bread, or 
rolls, without previously weighing the same." 
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he therefore dismifised the summons sub- 
ject to this Oase. 

The question for the opinion of the 
Court was whether the magistrate was 
right in so holding. 

Daidy^ for the appellant. — ^The weight 
of the bread sold must be ascertained; 
that was not done here. In Jimes v. 
HuxtahU [1867] ' it was held not to 
be sufficient to weigh the dough before 
it was baked, as the weight of the loaf 
was not thereby ascertained. That case 
was approved in WUUams v. Deggtm 
[i867].^ In the latter case Cockbum, G.J., 
said during the argument: '^It cannot 
be said that bread is sold by weight if it 
has really not been weighed"; and, in 
giving judgment, ''To sell bread by 
weight, it must be weighed." The loaf in 
this case was not weighed. If the bread 
when put into the ^ale does not bring 
down the scale, it cannot be said that it 
has been weighed, for its weight is not 
known — see aJso MiUon v. Troke [l869]^ 
and London Goimty Council v. Bead 

[1899].* 

The respondent did not appear. 

LoBB Alvebstone, C.J. — It is unfor- 
tunate that the respondent has not been 
represented here, but it seems to me that 
the contention on behalf of the appellant 
is right — namely, that there was no evi- 
dence of a sale by weight within the 
construction that hss been put upon the 
statute in the various cases that have 
been cited. I think the view I expressed 
in the course of the argument, that it was 
sufficient that the person selling bread 
purported to sell it by weight, was wrong. 
The statute was open to that construc- 
tion ; but the decisions have established 
that the particular quantity of bread 
sold for any given price must be weighed, 
either beforehand, or in the presence of 
the customer. In this case what appears 
to have been done was this : the bread 
was put into the scale, but being less 
than two pounds it had no effect on the 

(2) 36 L. J. M.C. 122; L. R. 2 Q.B. 460. 

(3) 16 L. T. 492. 
U) 20 L. T. 563. 

(6) [1900] M.C. 8; 69 L. J. Q.B. 39: [1900] 
1 Q3. 288. "- ^ 



scale, and therefore its weight was never 
ascertained at aU. There was no evidence 
upon which the magistrate could properly 
come to the conclusion that this quantity 
of bread was weighed, or that its weight 
was ascertained, or that it was sold by 
weight ; it being a case in which the 
customer asked for a two-pound loaf 
and something else was delivered. What 
ought to have been delivered was bread 
which had been weighed, or the weight of 
which had been ascertained, so that it 
was sold by weight. At first I was im- 
pressed with the idea that the magis- 
trate's view that the real offence here 
was representing the loaf to be two 
pounds when it was not two pounds was 
an answer, and shewed that this might 
be a sale by weight ; but I think I was 
wrong in taking that view, and that the 
view pressed upon us on behalf of the appel- 
lant is correct — namely, that this statute, 
interpreted by the decisions, means that 
the weight of the parcel of bread sold 
is to be ascertained. There being, as 
I have said, no evidence that this was 
done, the Case must go back to the magis- 
trate. 

Darling, J. — I am of the same opi- 
nion, and if I add a word to the judg- 
ment of my Lord, it is only because I 
think it necessary to guard against this — 
that I do not think our decision means 
that in order that there should be a sale 
by weight it is absolutely necessary that 
there should be an ascertainment of the 
true weight, because, if we held that, 
then some one who might be prosecuted 
for not having sold by weight might 
escape the penalty for the offence by 
saying, "Oh, yes, I weighed it, although 
I weighed it with false scales or false 
weights.'' It seems to me that it is 
necessary, in order to decide this point, 
to decide what "to weigh" means. I 
think that " to weigh " means to affect to 
ascertain weight by means of balancing 
— using what may be properly called a 
balance — although the instrument be 
fraudulently used. Still one might weigh 
a thing and sell it, and yet not sell it by 
its weight. There would be a weighing, 
and then a selling otherwise than by 
weight. 
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Chaknell, J. — I agree that the appeal 
must be allowed. It is quite possible to 
put two different con3tructions upon this 
statute as to what is meant by selling by 
weight. It might be held that selling by 
weight meant merely selling by weight as 
distinguished from selling by measure, or 
by price ; that is to say, that the statute 
went to the mode in which the person 
was carrying on his business. In that 
case it would be held that if the baker 
professed to sell by weight, and not accord- 
ing to some other mode, it would be suffi- 
cient, and it would not matter whether 
the weight at which he purported to sell 
was true or false, although if it was false 
he might be prosecuted under some other 
Act. The other view is that selling by 
weight refers not merely to the mode of 
carrying on business but to the particular 
sale, and that each loaf must be sold ac- 
cording to its weight in order to make a 
sale by weight within the meaning of the 
statute. I was under the impression that 
the cases had shewn the latter view to be 
correct, and those which have been cited, 
among others Jones v. HvMtahlSy^ do shew 
this. That case shews that what is meant 
is that each particular loaf must be sold 
according to its particular weight ; and it 
involves this — that it is a contravention of 
the Act to do what was done in this case, 
whether that was done fraudulently, or 
by accident or carelessness. I think the 
magistrate shews by his judgment that 
he took the first of these two views of 
the meaning of the statute, which view, 
apart from authority, I might myself 
have adopted ; but as the decisions shew 
that opinion to be wrong, the Case must 
go back. 

Oaae remitted. 



Solicitor — W. A. Blaxland, for appellant. 

[Reported by J, S, Henderson, Esq., 
Barrister-at-Law. 



Lord Alveestone, C.J. ^ 

Darling, J. I hoare v. tru- 

ChANNELL, J. > MAN, HANBURY, 

1902. I BUXTON AND GO. 

Feb. 24. J 

[71 L. J. K.B. 380.] 

Factory — Bew-bottling Stores — Me- 
chantcal Fotoer — Manufacturing Process 
— Adapting for Sale — Emphyment of 
Totmg Person — Non-teostile Factory — 
Factory and Workshop Act, 1878 (41 Vict, 
c. 16), ss. 13 and ^Z—Factary and Work- 
shop Act, 1895 (68 <k 59 Vict. c. 37), s. 36. 

Bottling stores used for aeraiing and 
hotUing beer, where carbonie-cund gas and 
beer are mixed together by mechanical 
power and then put into botUes by a tap^ 
the nozzle of which is puUed down by hand 
into the neck of the bottle, the beer flowing 
from the tap and filing the bottle by the 
pressure of the gas, come within the defi- 
nition of a non-teostile factory in section 93 
of the Factory and Workshop Act, 1878, 
and it is an offevice to employ a young per- 
son in such beer-bottling stores beyond the 
period permitted by section 13 of that Act 
or section 36 of the Factory and Work- 
shop Act, 1895. 

Law V. Graham ([1901] M.C. 142 ; 70 
L. J. K.B. 608; [19011 2 K.B. 327) 
distinguished. 

Case stated by a Metropolitan police 
magistrate who had dismissed an inform- 
ation charging that the respondents, on 
June 7, 1901, being then occupiers of cer- 
tain premises, the same being a non-teztile 
factory within the meaning of the Factory 
and Workshop Acts, 1878 to 1895, did 
then and there unlawfully employ a cer- 
tain young person of the age of fifteen 
years, to wit one Samuel Williams, tOi 
9.30 P.M., contrary to the statutes. 

The following facts were proved or 
admitted. 

The appellant was one of his Majesty's 
inspectors of flEictories and workshops. 
The respondents were on June 7, 1901, 
the occupiers of certain premises situate 
in Wilkes Street, Whitechapel, which in- 
cluded a building used as bottling stores. 

On June 7, 1901, one Samuel Williams, 
a young person within the meaning of the 
Factory and Workshop Acts, 1878 to 
1895, was employed by the respondents 
in the bottling stores from 7 a.m. to 9.30 
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P.M., that Ib to say, beyond the period of 
employment permitted by section 13 of 
the Factory and Workshop Act, 1878, or 
section 36 of the Factory and Workshop 
Act, 1895. 

If the bottling stores was a non-textile 
factory within the Factory and Work- 
shop Act, 1878, section 93, then the 
respondents had on June 7, 1901, in- 
fringed the provisions of section 13. 

The respondents contended that the 
bottling stores was not a non-textile 
fiactory, on the ground that mechanical 
power was not used in aid of any manu- 
£Eu:turing process carried on there. 

The tattling stores was used by the re- 
spondents for the purpose of aerating 
and bottling beer, and gas engines were 
used. The beer was so aerated and 
bottled for the purpose of adapting it 
for sale as bottled beer. 

The beer was brought in barrels, then 
forced out of the barrels into a cooling 
tank by means of an air-pump driven by 
mechanical power — to wit, a gas-engine. 
Thence it was forced by an air-pump 
driven by mechanical power into a 
cylinder, called the mixing cylinder, 
situate in a room adjoining and com- 
municating with that in which Samuel 
Williams was employed. 

The mixing cylinder contained a me- 
chanical mixer, rotated or driven by 
mechanical power — to wit, a gas-engine. 
Attached to and communicating with the 
mixing cylinder were high-pressure cylin- 
ders containing carbonic-acid gas, which 
were brought already charged with such 
gas into the bottling stores. By the 
action of the mixer, the beer and the 
carbonic-acid gas were mixed together 
and the beer was aerated. 

It was the duty of Samuel Williams, 
which he was performing during his 
employment on June 7, 1901, to place 
an empty bottle in the bottling machine, 
and to pull down by hand into the neck 
of such bottle, by means of a lever, the 
nozzle of a tap communicating by a pipe 
with the mixing cylinder. The beer 
flowed through the pipe from the tap, 
owing to the pressure of the gas with 
which it had been aerated, and filled such 
bottle. The bottling machine was not 
worked by mechanical power. The bottles 



& Co. 

before being filled were drained and soaked 
by hand and afterwards rinsed out by a 
brush driven by a gas-engine on another 
floor of the premises. 

The magistrate dismissed the informa- 
tion on the ground that the premises 
were not a non-textile factory within the 
meaning of section 93 of the Factory and 
Workshop Act, 1878, inasmuch as the 
work done by Samuel Williams was 
manual work only, and it was immaterial 
how the beer was conveyed to the bottling 
machine. 

The question of law was whether the 
magistrate ought, upon the facts stated, 
to have convicted the respondents. 

H, Sutton and G, S. Robertsony for the 
appellant. — The bottling stores was a non- 
textile factory within the definition of 
section 93 of the Factory and Workshop 
Act, 1878 — that is to say, '^ premises 
wherein, or within the close or curtilage 
or precincts of which .... mechanical 
power is used in aid of the manufacturing 
process carried on there.'' Moreover, manual 
labour was used '^ in or incidental to the 
adapting for sale of " beer as bottled beer. 
Law V. Oraham [i90l] Ms distinguishable 
upon the facts. There the premises re- 
ferred to as Beer- Bottling Works were 
used for the washing of bottles by manual 
labour aided by mechanical power, and 
the filling them with beer was performed 
by manual labour only ; and nothing was 
done to the beer to alter its nature or 
character for the purpose of adapting it 
for sale. 

Tr(wer8 Humphreys, for the respondents. 
— The magistrate decided in effect that 
as the bottling of the beer was not done 
by mechanical power, none was used. 
There was no manufacturing process here. 
Even if there were an adapting for sale, 
it was by no manuCEUsturing process. 
Manual labour may be used incidentally 
to the making of an article or adapting 
it for sale ; but to bring such a place as 
this within the purview of section 93 of 
the Factory and Workshop Act, 1878, 
there must be mechanical power *^u8ed 
in aid of the manufistcturing process.'' 
Something must be made or adapted by 
mechanical power. Here no mechanical 

(1) [1901] MC. 142; 70 L. J. K.B. 608; 
[1901] 2 K.B. 327. 
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power was used in the filling of the bottles, 
for Samuel WUliams filled them by hand 
from a tap through which the beer flowed. 
The present case &lls within the decision 
of Law V. Graham.^ 

LoBD Alvbbstone, C.J. — If the words 
of section 93 defining the expression *' non- 
textile " factory are carefully read, it is 
clear to us that the magistrate ought to 
have convicted the respondents. The words 
are these : '' ' non- textile factory ' in this 
Act means — (1) any works, warehouses, 
furnaces, mills, foundries, or places named 
in Part One of the Fourth Schedule to 
this Act, (2) also any premises or places 
named in Part Two of the said Schedule 
wherein, or within the close or curtilage 
or precincts of which, steam, water, or 
other mechanical power is used in aid of 
the manufacturing process carried on 
there, (3) Also any premises wherein, or 
within the close or curtilage or precincts 
of which, any manual labour is exercised 
by way of trade or for purposes of gain 
in or incidental to the following pur- 
poses, or any of them ; that is to say, 
. . . (c) in or incidental to the adapting 
for sale of any article, and wherein, or 
within the close or curtilage or precincts 
of which, steam, water, or other me- 
chanical power is used in aid of the 
manufacturing process carried on there.^' 

The facts found in the Case shew that 
on these very premises and within the 
curtilage — following the words of the 
section — carbonic-acid gas and beer are 
mixed together by mechanical power, and 
are then put into bottles. To my mind, 
this is clearly a case within clause (c) 
of adapting an article for sale. In this 
instance the article is ordinary beer 
which is adapted for sale as bottled beer. 
Under those circumstances, manual labour 
having been exercised on the premises at 
the same time that mechanical power was 
used in aid of the process, it seems to me 
that every requirement of the section has 
been fulfilled. I only wish to add that I 
think the distinction which I drew in 
Law V. Graham ^ is right, and that it 
certainly is no authority against our 
present decision. There the Court, of 
which I was a member, thought that 
it could not overrule the magistrate, 
who had come to the conclusion that the 



mere washing of the bottles was not 
doing anything incidental to the adapting 
for sale of b^ as bottled beer. That 
was a perfectly legitimate and proper 
distinction to draw upon the facts of that 
case, and the Court held that it could not 
say that the magistrate was wrong in not 
convicting. But whether that decision 
was right or wrong, it certainly is no 
authority against the view we are taking 
in this, and I think the case must go 
back to the magistrate to convict. 



Dablino, 
nion. 



J. — I am of the same opi- 



Chaxi^bll, J. — I agree. 

Case remitted. 

Solicitors — ^Treasury Solicitor, for appellant ; 
Clapham, Fitch Sc Co., for respondents. 

IReparted hy F, Cawper, Etq., 
Barriiter-iU'Law, 



LoBD Alvebstone, C.J. ^ 

Dablino, J. / *^ ^* ^*™^ 

Chaknell,J. >^L.r°^J 

1902. I *^^^^™» -** 

March 13, 17. I ^'^*^' 

[71 L. J. K.B. 382.] 

Justice of the Peace — Summary Juris- 
diction — Ouster of Jurisdiction — Assault 
— TiUe to Interest in Land — Offences 
Against the Person Act, 1861 (24 <6 25 
Vict. c. 100), *. 46. 

Where an assault is committed hy one 
commoner upon another commoner for an 
alleged improper use of the common by the 
lattery and no question of tUle to the 
common or to any interest therein is in 
dispute between the parties, the jurisdiction 
of ^ Justices to hear and determine sum- 
marily the charge of assault is not ousted 
by the proviso in section 46 of the Offevices 
Against the Person Act, 1861. 

The word " tiUe " in the proviso governs 
not only the words " lands, tenements, or 
hereditaments," but also the words ^^any 
interest therein or accruing therefrom" 



nisi for a writ of certiorari to 
and quash a conviction for 



Eule 
bring up 
assault. 

The defendant Boberts was charged at 



Digitized by 



Google 



THE DUTIES OF MAGISTRATES. 



79 



Esx V. French. 

a petty sessions holden at Eye, in the 
county of Suffolk, with having assaulted 
the complainant Freeman on Novem- 
ber 16, 1901. From the evidence given 
at the hearing it appeared that both the 
complainant and the defendant enjoyed 
common rights over a certain green, called 
Aspall Green ; that on the day when the 
assault was committed, and for some days 
previously, the complainant was carting 
&rm produce over the green in a way 
which the defendant alleged was dam- 
aging to the turf, and consequently in- 
jurious to his right of pasture; that 
on the day in question the complainant 
was leading a tumbril loaded with swedes 
across the turf ; that the defendant rode 
up to him and told him he was doing 
what was illegal and improper, and 
damaging to his (the defendant's) rights 
of pasture; that as the complainant 
took no notice of this remonstrance he 
repeated it, whereupon the complainant 
made some retort, and that thereupon 
the defendant struck the complainant 
with a hunting-whip, which was the 
assault complained of. There was no 
evidence that prior to the assault any 
complaint had been made by the defen- 
dant as to the alleged improper user of 
the common by the complainant. 

Before the Justices it was contended 
upon behalf of the defendant that the 
assault complained of was committed in 
support of the defendant's claim to com- 
mon rights, and that therefore the Jus- 
tices' summary jurisdiction was ousted; 
but the Justices decided that the claim 
was not bona Jide, and that it was 
frivolous, and must be disallowed. Hav- 
ing heard the evidence, they convicted 
the defendant. 

A rule was then obtained on behalf 
of the defendant to bring up and quash 
the conviction on the ground that by the 
proviso in section 46 of the Offences 
Against the Person Act, 1861,' the juris- 
diction of the Justices was ousted. 

(1) Offences Against the Person Act, 1861, 
s. 46 : *' . . . Provided also, that nothing herein 
contained shall authorize any justices to hear 
and determine any case of assault or battery 
in which any question shall arise as to the title 
to any lands, tenements, or hereditaments, 
or any interest therein or accruing there- 
from. . . ." 



Waller Siewarty for the complainant, 
shewed cause. — ^The jurisdiction of the 
Justices was not ousted. The complainant 
was not a trespasser, as was the case in 
the reported decisions on this question ; 
he, as well as the defendant, enjoyed 
rights of common over Aspall Green. 
No title^ therefore, came in question. It 
is to be noted, too, that prior to the 
assault no complunt had been made by 
the defendant to the complainant as to 
the alleged improper user of the green. 

Avory, K.G., and W. RowUy EUisUm, 
in support of the rule. — The summary 
jurisdiction of Justices' to deal with a 
charge of assault is ousted where any 
question arises as to any interest in land 
or accruing therefrom. In this case the 
complainant was setting up a right to 
cart farm produce over the grass, and 
the assault was committed by the defen- 
dant in the assertion of his right to stop 
this improper user. An interest in land 
was thereby involved, and the proviso in 
section 46 became applicable. The Jus- 
tices misconceived the objection taken at 
the hearing. A commoner may remove 
anything that obstructs his enjoyment of 
the common — Perry v. FitzHowe [i846],' 
Davies v. WiUiams [1851],^ and Hall v. 
Harding [i769].^ In such cases the Jus- 
tices' jurisdiction is ousted, and they 
cannot go into the question as to whether 
any excess of violence has been used — 
Reg. V. Pearson [l87o].* 

[Dabling, J., referred to Jones v. 
Jones [1862] ® and Beg, v. Cridkmd 

[I867].'t 

[Loan Alverstone, C.J. — The word 
'' title " in the proviso in section 46 seems 
to govern the words " any intei^eet therein 
or accruing therefrom" as well as the 
previous words 'Mands, tenements, or 
hereditaments."] 

''Any interest in land" is something 
distinct. The meaning is that where 
there is a dispute as to land the juris- 
diction is ousted. 

Ctur, adv. vuU, 

(2) 16 L. J. Q.B. 239 ; 8 Q.B. 767. 

(3) 20 L. J. Q.B. 330 ; 16 Q.B. 646. 

(4) 4 Burr. 2427. 

(6) 39 L. J. M.C. 76; L. R. 6 Q.B. 237. 

(6) 31 L. J. Ex. 606 ; 1 H. & C. 1. 

(7) 27 L. J, M.O. 28 ; 7 B. & B. 868. 
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March 17. — The following judgments 
were delivered : 

Lord Alvkestone, O.J. — This was a 
rule nisi for a writ of certiorari to bring 
up and quash a conviction for assault 
against a person named Roberts, and the 
question raised is whether the Justices 
had jurisdiction to entertain the matter. 
It is said that their jurisdiction was 
ousted upon the ground that the pro- 
ceedings came within the proviso con- 
tained in section 46 of the Offences 
Against the Person Act, 1861. 

Before I deal with that section I will 
very briefly state the £Eu;ts. The com- 
plainant, Freeman, and the defendant, 
Roberts, both had rights of common over 
a certain green, and it appeared that for 
two or three days before the assault 
complained of was committed Freeman 
had been carting across the gross in a 
way which Boberts objected to; but it 
does not appear that Boberts gave any 
notice to Freeman, or raised any question 
as to what he was doing until the day 
when the assault took place. On that 
day. Freeman being then carting turnips 
across the green, the defendant, appa- 
rently after some remonstrance, assaulted 
Freeman by striking him with a hunting- 
whip. The Justices convicted Roberts, 
and came to the conclusion that the objec- 
tion raised under the proviso in section 46 
was frivolous, and that effect ought 
not to be given to it. It was contended 
before us on behalf of the defendant 
that the Justices had confused the ques- 
tion arising under the proviso and a bona 
fide claim of right. The Justices may 
not have perfectly appreciated the dif- 
ference, but I think that substantially 
they regarded the matter from the right 
point of view. 

I now come to section 46. It was not 
denied that the defendant might have 
been indicted, but it was argued that 
because a question as to a right of common 
was connected with the assault — the 
Justices had no jurisdiction. In my 
opinion the section cannot be construed 
as providing that any question of an 
interest in land, whenever and however 
raised, is sufficient to oust the jurisdic- 
tion of the Justices. The jurisdiction of 
Justices is ousted when a question as 



to the title to land or to any interest 
therein arises in the proceedings. A 
question of title does not arise in pro- 
ceedings mei'ely because a defendant says 
he owned or possessed the land upon which 
the complainant was when the assault 
took place. In this case no question of title 
to land or question of title to any interest 
in land arose at all; both parties were 
admitted to be commoners and to have 
rights on the green, and no question arose 
as to these rights or interests. It was 
said on behalf of the defendant that a 
commoner has a right to remove obetruc- 
tions from the common, and the case 
where a house built on a common was 
pulled down was cited ; but to shew that 
a question might arise and that a com- 
moner may have a right to remove an 
obstruction in no way solves the question 
as to the true construction of the section, 
or as to what are the necessary conditions 
to make the proviso apply. The case of 
Beg, v. Pea/TBon^ decided that when a 
bona fide question of title to land is in- 
volved the jurisdiction of the Justices is 
ousted, and if that case were really an 
authority upon the question raised in this 
case we should be bound by it. But in 
my opinion the fiicts in Reg, v. Petsraon * 
differ in substance from the facts in the 
present case, so far as the proviso in sec- 
tion 46 is concerned. The assault in that 
case was committed in the assertion of 
title, and it was not denied that the de- 
fendant was raising a claim of title ; the 
prosecutor had entered upon land claimed 
by the defendant Pearson, and it was in 
the act of asserting his title to the land 
that the assault was committed. That 
case proceeded upon the admission that a 
question of title arose in the proceedings 
for assault before the Justices. The 
reason why in such cases the Justices' 
jurisdiction is ousted is because, if the 
jurisdiction were allowed, the Justices 
would be determining, indirectly, a ques- 
tion of right or title between the parties. 
In this case it is quite plain that no ques- 
tion of the right of one person or the 
other arose in these proceedings; both 
parties had a right to be where they were 
when the assault was committed. The 
Justices therefore came to the right con- 
clusion that the point taken by thedefen- 
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dant was frivolous, and in that sense they 
were ri^ht in considering the bona fides of 
the daim. No question of title arose, 
therefore the rule must be discharged. 

Dabling, J. — I agree. To hold other- 
wise would be to determine that Justices 
can never convict a person of assault when 
committed in the course of a quarrel 
regarding land, and that irrespective of 
whether the assault was committed on the 
land or not. Suppose that a mortgagor 
and a mortgagee of land in YorksUre 
were to fight, say in Birmingham, as to 
whether the equity of redemption had 
gone or not, the Justices, on the argu- 
ment of the present defendant, could not 
convict either of the parties of assault. 
The statute cannot mean that. The con- 
struction put upon the section by the 
Lord Chief Justice is, in my opinion, the 
right one. 

Channell, J. — I agree. Our judgment 
proceeds upon the words of the proviso in 
section 46. The word "title" in the 
proviso governs the words " lands, tene- 
ments, or hereditaments," and also '' any 
interest therein or accruing therefrom." 
No question arose in this case as to the 
title to any interest in land or accruing 
therefrom. It is said, however, that the 
words '* any interest therein or accruing 
therefrom " are not easily explained, but 
they exactly apply to any title to such an 
interest as a prqfU d prendre. If any 
question had arisen as to the title to any 
interest in land, or as to the title to any 
interest therein or accruing therefrom, 
such, for instance, as a right of common, 
the statute would have applied. The 
right of common was admittedly in both 
parties. 

Rule diecharged. 

Solicitors— Morris & Bristow, agents for Lawton, 
Wames ic Sons, Eye, for complainant ; 
Gosootte & Fowler, for defendant. 

[Esported hy J, 8, Henderson, Esq., 
BarrUter-at-Law. 



Lord Alverstonb, C.J. ^ p„. ,„. 
Dablino, J. I P«^»KS» 

Channbll,J. >^"^:!?^^^ 

1902. 1 ™ ^• 

Feb. 26. J =o^«™>^- 

[71 L. J. K.B. 385.] 

AdvUeration — Butter — Butter Blended 
with Milk — Excessive Percentage of Water 
— Notice Affixed in Shop — Sale *^ to the pre- 
judice of the purchaser " — ScUe of Food and 
Drugs Act, 1875 (38 d: 39 Vict. c. 63), s. 6. 

Where provision merchants affixed in 
their shop, in a position visible to an ordi- 
nary purchaser y a notice to the effect that 
the butter sold at their establishment vxu 
butter blended with milk and containing 
20 to 24 per cent, of moisture, — Held, thcU • 
a sale of such blended butter was not a sale 
**to the prejudice of the purchaser *' within 
the meaning of section ^ of the Sale of 
Food and Drugs Act, 1875, although the 
percentage ofwcOer was excessive, and the 
purchaser had n4>t in fact seen the notice. 

Case stated by Justices of Richmond. 

An information was preferred by the 
respondent against the appellants under 
section 6 of the Sale of Food and Drugs 
Act, 1875, charging that the appellants 
on July 12, 1901, did unlawfully sell to 
the prejudice of the purchaser half a pound 
of Is. butter which was not of the nature, 
substance, and quality demanded, the same 
having had water added thereto to the 
extent of 7*8 per cent, of water beyond 
the usual limit of 16 per cent, of water 
natural to butter. 

The appellants are grocers and provi- 
sion merchants, and carry on business in 
Richmond, in the county of Surrey. The 
respondent is an inspector under the Sale 
of Food and Drugs Acts for Richmond. 

On July 12, 1901, the respondent 
caused one Alfred Eustace Houghton to 
ask for and purchase on his behalf at the 
appellants' shop half a pound of Is. butter 
for the purpose of analysis. Immediately 
after such purchase the respondent entered 
the shop. Alfred Eustace Houghton there- 
upon handed the butter so purchased by 
him to the respondent, who then and 
there divided the half-pound of butter 
into three parts, and sent one part to the 
public analyst. The public analyst cer ti fied 
G 
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that the butter "contained 23*8 per 
cent, of water which was 7*8 per cent, 
more water than the extreme limit of 
16 per cent, natural to butter." 

The butter puixshased was handed by 
the assistant who sold it to Alfred Eustace 
Houghton, and by him to the respondent, 
wrapped in two pieces of paper. On the 
inside paper or wrapper there was printed 
in large type the words " Pearks' Butter," 
and underneath in much smaller type a 
statement that the butter was blended 
with pure English full cream milk by new 
and improved machinery, whereby it re- 
tained about 20 to 24 per cent, of moisture. 
When the respondent took off the outside 
wrapper in the appellants' shop in order 
to divide the half-pound of butter into 
three parts for the purpose of analysis he 
saw that there was something printed on 
the inside wrapper, but did not read it, 
and his attention was not called to it. 

It was proved by the appellants that it 
is a common practice in the trade to blend 
different kinds of butter, and that the 
process of blending adopted by them is 
to put the butter into a churn with full 
cream milk, and this is re-churned. Any 
excess of water in the butter in question 
was derived solely from the milk so added 
during this process. No water was sepa- 
rately added to the butter. It was stated 
in evidence on behalf of the appellants 
that the object of blending the butter 
with milk is to give it uniform colour and 
flavour, and to give it freshness; but 
there was no evidence that the milk was 
so added to the butter because it was re- 
quired for the preparation of the butter 
as an article of commerce fit for carriage 
or consumption. The price of full cream 
milk is three-farthings a pound. In a frame 
on the wall behind the butter-counter in 
the shop there was a printed notice in 
large letters in the following terms : 
" Notice. Pearks' butter, as sold at this 
establishment, is choicest butter, blended 
with pure English full cream milk, by 
new and improved machinery whereby 
it retains abaut 20 to 24 per cent, of 
moisture." The butter- counter faces the 
front of the shop, and the notice was 
visible to any one going into the shop, 
but the respondent did not observe it, and 
his attention was not called to it. 



The Justices were of opinion : 

1. That the printed matter on the 
inside of the wrapper was in its terms 
inaccurate and misleading, and on that 
ground was not a sufficient notice by 
label within the meaning of section 8 of 
the Act of 1875, inasmuch as it stated the 
result of the blending to be to " retain " 
in the butter about 20 to 24 per cent, of 
"moisture," whereas the true and only 
result was to add 78 per cent, of "water" 
to the extreme limit of 16 per cent, 
natural to the butter. 

2. That for the like reasons the notice 
on the wall of the shop was not a sufficient 
notice. 

3. That as the butter was delivered in 
a piece of plain opaque paper which until 
removed effectually conc^ed the inside 
wrapper and the printing thereon, and as 
the respondent did not in fact read the 
printing and did not purposely abstain 
from so doing, and having regard to the 
nature of the article asked for, and to the 
fact that the respondent's attention was 
not called to the printing, the inside 
wrapper did not constitute a notice by 
label supplied at the time of delivering 
the article to the person receiving the 
same within the meaning of section 8 of 
the Act of 1875, 

4. That as the respondent did not 
observe the printed notice on the wall, 
and having regard to the nature of the 
article asked for, and the fact that his 
attention was not called to the notice, the 
same was no notice to him at all. 

5. That the sale of the article was com- 
plete before the respondent entered the 
shop, and that notice by label or otherwise 
was too late. 

6. That the excess of 78 per cent, of 
water found in the butter was added 
fraudulently to increase its bulk and 
weight, and that on that ground also 
notice by label or otherwise was no pro- 
tection to the appellants. 

They therefore convicted the appellantis. 
The questions for the opinion of the 
Court were : 

(1) Whether the inside wrapper in 
which the butter was delivered was a 
sufficient notice by label within the mean- 
ing of section 8 of the Act. 

(2) Whether upon the facts stated 
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there was sufficient notice otherwise than 
by label to the purchaser of what he was 
purchasing. 

(3) Whether upon the &cts stated 
there was any evidence that the excess of 
water in the butter was added fraudulently 
to increase the bulk or weight. 

Asquith, K,C. (Avory^ K.C.^ and Bonsey 
with him), for the appellants. — The 
offence created by section 6 of the Act is 
selling '* to the prejudice of the purchaser'' 
any article of food which is not of the 
nature, substance, and quality of the 
article demanded, and, apart from sec- 
tion 8, the case is not made out unless 
that is established. Sandys v. SmaU 
[i878] ^ shews that where, as in the pre- 
sent case, the seller brings to the know- 
ledge of the purchaser the fact that the 
article sold is not of the nature and 
quality demanded, the sale is not " to the 
prejudice of the purchaser," and there is 
therefore no offence within the meaning 
of section 6. Here any purchaser who 
came into the appellants' shop had notice 
as to the amount of moistiure contained 
in Pearks's butter as sold by them. If 
the contention of the respondent is correct, 
no seller could be safe unless he informed 
each customer that there was an inside 
label round the butter. In Jonea v. 
Jonea [1894] ^ the appellant sold a tin of 
cocoa bearing a label which stated that 
the cocoa was mixed, and it was held that 
this was a compliance with section 8 of 
the Act, although the purchaser had no 
opportunity of seeing the label on the tin 
before delivery to him, nor was his atten- 
tion called to it. PlaU v. Tyler [1894] » 
and Spiers dh Fond v. Bennett [1896]^ 
were similar decisions under section 9. 

As to the language of the notice, it is 
only important to the public to know that 
the butter is sold as a blend. They are 
told by the notice all that is material. It 
is sufficient to state the &ct that the 
butter contains 20 to 24 per cent, of 
moisture — Pope v. TearU [i874].* There 

(1) 47 L. J. M.C. 116 ; 3 Q.B. D. 449. 

(2) 68 J. P. 653. 

(3) 58 J. P. 71. 

(i) 65 L. J. M.C. 144 ; [1896] 2 Q.B. 65. 
(6) 43 L. J. M,C. 129; L. E. 9 O.P. 499. 



was nothing to support the finding of 
fruud. 

Alexander Olen^ for the respondent. — 
The case of Pearka^ GunaUm ^ Tee v. 
Knight [i90i] ^ shews that butter with an 
excessive quantity of water in it is not 
properly called butter, but is a spurious 
compound. There was here sufficient 
evidence of fraud ; and if the mixture is 
fraudulently made, the sale is *'to the 
prejudice of the purchaser." Section 24 
shews that the onus of proof in such a case 
as the present lies upon the seller. Under 
section 8, though a seller may use a label 
stating that the article sold is a mixture, 
he is bound to disprove fraud. Here the 
purchaser asked for butter, but the sub- 
stance sold to him was not pure butter. 
It contained nearly 8 per cent, of excessive 
water. It was for the appellants to prove 
that the mixture was not fraudulent, but 
was merely for commercial purposes. 

[He cited Liddiard v. Reeee [1878] ^ and 
Harder v. Meddinga ri879].»] 

AaquiA^ K,C., replied. 

Lord Alvebstone, C.J.— ThisOase has 
not been stated in a satis&ctory way. If 
the Court was satisfied that this article 
was sold as butter, and nothing else, 
there would, in my opinion, be evidence 
of an offence under section 6. That was 
practically decided in Pearka v. Knight^ 
and I should myself have come to the 
same conclusion. But that is not the 
point which we have to consider. The 
butter was here asked for as half a 
pound of shilling butter. If it should 
turn out that there were various classes 
of butter in the establishment, and 
that this was merely butter at a cer- 
tain price, a different effect might have 
to be given to the notice put up in the 
shop. But I understand the £Eicts to be 
that the appellants were selling one sort 
of butter only — I mean blended butter. 
That is the conclusion I draw from the 
facts stated, and I do not intend anything 
I say to apply to cases where a man sells 
different kinds of butter and puts up a 
notice like this. Three questions are 

(6) [1901] M.C. 227; 70 L. J. K.B. 1002; 
[1901] 2 K.B. 825. 

(7) 44 J. P. 233. 

(8) 44 J. P. 234. 
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asked in the Case. Speaking for myself, I 
am not satisfied that if an offence had been 
made out under section 6 the inner label 
would have protected th^ appellants, but 
that is not the essential point. If we 
were dealing with section 8 only, we should 
have to consider— first, the words of the 
section, ^' and not intended fraudulently to 
increase its bulk " ; and secondly, whether 
at the time the purchaser was supplied 
he had notice that the article was mixed. 
For myself I have great doubt whether 
delivering the article with a notice on 
an inside wrapper would be sufBcient. 
Jones V. Jones ^ is not a sufficient 
authority for the appellants upon this 
point. The question of the sufficiency 
of the notice must depend upon the facts 
of each case. I do not think that a per- 
son buying a pound of butter, and having 
it delivered to him, could be held to have 
any notice that there was another label 
inside the outer wrapper. Therefore if a 
man were to ask for butter, and received 
the article now in question, and the only 
defence were the label, I am not prepared 
at present to say that the appellants' 
contention would be right. The impor- 
tant question is whether there was suffi- 
cient notice otherwise. I understand the 
magisti-ates to have found that an ordi- 
nary purchaser would see the notice on 
the wall of the shop, and I do not think 
that that is qualified by the statement 
that the respondent did not see it. It is 
impossible to assume that the notice 
applied to one article only. It applied to 
Pearks's butter as sold at that shop. The 
purchase was of Pearks's butter, and we 
are therefore bound by the cases of 
Sandys v. SmaU ^ and Spiers oCr Pond v, 
Bennett,^ which decide that if at the time 
of the sale it is brought to the knowledge 
of the purchaser that the article sold is a 
blended article, it cannot be said that it 
was sold to his prejudice. No question 
arises here as to section 24 and the onus 
of proof. The prosecution has to prove 
that there has been a sale to the preju- 
dice of the purchaser. It is good law and 
good sense that if a man is told that 
what he is buying is butter blended with 
something else he is not entitled to say 
that he is prejudiced because he thought 
that he was buying butter which was not 



blended. To any one who understood 
chemistry it would be wrong to say that 
the butter " retained " 20 to 24 per cent, 
of moisture ; but to the ordinary purchaser 
it is a statement that the butter is mixed 
with mUk, and has in it 20 to 24 per 
cent, of moisture. Therefore the second 
question must be answered in Ceivour of 
the appellants. 

There remains the third question ; but it 
is really immaterial. If the magistrates 
had come to a conclusion upon it I should 
have felt difficulty in holding that we 
were not bound by their opinion; but 
when once it is established that there is 
no offence under section 6 the question of 
fraudulent addition does not arise. If it 
was meant to ask whether there was any 
evidence of fraud, I can see none. I 
think the case comes within the principle 
of the two decisions I have referred to, 
and that this appeal must be allowed. 

Darling, J. — I am of the same opinion. 
The appellants are saved in this case by 
the notice they put up in their shop. If 
they had relied only upon the small label 
they would not have been within the pro- 
tection of the Act. I say nothing against 
the decision in Jones v. Jones,'^ because I 
do not think that the present case comes 
within it. Mr. Justice Mathew there 
said, *' The paper covering was merely the 
usual way of giving the article to a pur- 
chaser/' Now no one could say that the 
usual way of selling butter was to put 
opaque paper round it, as was done in the 
present case. Mr. Justice Mathew went 
on to say, <^ The article has been sold so 
mixed for thirty years, and must have 
been well known to purchasers." That 
differentiates that case from the present. 
The learned Judge continued, " To say 
that there was no label because of it 
being wrapped up, is an absurdity." Here 
there was a label, but it was wanting in 
almost all the elements which existed in 
that case. Here I gather that the article 
was kept wrapped up, and that at the time 
of delivery another wrapper was put on it. 

As to the notice put up in the shop, 
the wording of it is no doubt suspicious, 
but it does not amount to any evidence of 
fraud. I have not much doubt that it 
was not drawn by the appellants, and 
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that it was drawn by some one in order to 
avoid the effect of the decided cases. 

Channell, J. — I agree. What was 
sold by the appellants was a substance 
which it was legitimate for them to sell, 
bat it was not batter, and therefore the 
Justices held that the sale was to the pre- 
judice of the purchaser. The question is 
whether it was in &ct sold as blended 
butter or as butter. It is, I think, plain 
that it was a sale of blended butter. The 
difficulty in these cases always arises from 
the fact that the prosecutor is an inspector, 
who is not likely to search for notices. 
So we have to consider whether an or- 
dinary purchaser would have seen the 
notices. It seems to me that the present 
case comes within the principle of the 
decisions in Sandys v. Small ' and Spiers 
^ Pond V. BmneU.^ 

The first point arising under sec- 
tion 8 is whether this was a case where 
the mixture was ''not intended fraudu- 
lently to increase " the bulk of the article 
sold. It is plain that it was intended to 
increase the bulk, but it does not follow 
that it was intended "fraudulently" to 
increase it, and the material which would 
enable us to decide this point is omitted 
fix>m the Case. If it was honestly done 
there would be no evidence of fraud. If 
therefore it were necessary to answer the 
third question asked of us by the Case, I 
should answer it in £Ekvour of the appel- 
lants by saying that upon the facts stated 
there was no evidence. As to the first 
question, if the facts were as Mr. Justice 
Darling understands them, I should agree 
that there had not been a compliance 
with the Act. But that also is uncertain 
upon the Case as stated. It is impossible 
to answer that question satisfactorily, but 
the answer we give to the second question 
disposes of the case. 

Appeal allowed. 

Solicitors — Neve, Beck & Kirby, for appellants; 
T. W. Weeding, Elingston-upon -Thames, for 
respondent. 

[Reported hy F, Cowper^ Eiq,^ 
Barrigter'Ot'Law, 



[IN THE COURT OF APPBAL.l 
Collins, M.R.*^ 
ROHEB, L. J. 
Mathew, L. J. I ^^ °^>^ ^^^^^ ^• 

1 902 (LONDON COUNTY COUNCIL. 

Jan. 30. 

[71 L. J. K.B. 21)9.] 

Poor Law — Settlement — Pariah in which 
Settlement Acquired added to by Amalga- 
motion of Part of another Pariah — Divided 
PariaheaAct, 1876 (39 d: 40 Viet. c. 61), 
a. 1. 

Where hy an Order of tlie Local Govern- 
ment Board made under the Divided 
Pariahea Act^ 1876, a« am,ended hy the 
Poor Law Act, 1879, a part of one pariah 
ceaaea to he part of that pariah and ia 
amalgamaUd with another parish, the 
identity of the latter pariah ia not destroyed, 
nor are aettlementa acquired in it prior to 
the Order loat. 

Beg. V, Tipton Inhabitants (11 L. J. 
Q.B. 89 ; 3 Q.B. 215) and St. Saviour's 
Union v. Dorking Union ([1898] M.C. 
88; 67 L. J. Q.B. 408; [1898] 1 Q.B. 
594) diatinguiahed. 

Judgment of the Diviaional Court ([1 90 1 ] 
M.C. 131 ; 70 L. J. K.B. 503) affirmed. 

Appeal from the judgment of a Divi- 
sional Court upon a Case stated by the 
Court of Quarter Sessions for the County 
of London upon an appeal by the West 
Ham Union against an order of two Jus- 
tices for the county of London adjudging 
that the place of the last legal settlement 
of a lunatic pauper was in the parish of 
West Ham, in the appellant union. The 
case is reported [1901] M.C. 131 ; 70 L. J. 
K.B. 503. 

The lunatic pauper, Elizabeth Heritage, 
was bom in the parish of West Ham, in 
the West Ham Union, on or about Feb- 
ruary 11, 1852, and resided in the parish 
for about seventeen years till the month 
of August, 1888. She resided in such 
manner and under such circumstances 
during the whole period of seventeen 
years, and in each of such years, as to 
render her irremovable from the parish 
in which such residence took place. 

By an Order of the Local Government 
Board dated August 24, 1886, and made 
under the Divided Parishes Act, 1876, 
as amended and extended by the Poor 
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Law Act, 1879, it was ordered that a 
certain part of the parish of Wanstead 
should cease to be part of that parish, and 
should be amalgamated with the parish 
of West Ham. 

The address at which the pauper lunatic 
resided as aforesaid was in the parish of 
West Ham as constituted previously to 
the date of the Order, and not in any 
part of the parish of Wanstead. 

The pauper lunatic left the parish of 
West Ham in the month of August, 1888, 
and did not thereafter acquire a settlement 
in any parish. She was afterwards found 
as a pauper lunatic in the hamlet of Bat- 
cliff, in the Stepney Union, in the county 
of London, and was sent to the Claybury 
Lunatic Asylum, belonging to the London 
County Council. On February 14, 1900, 
by an order of two Justices for the county 
of London made under section 290 of the 
Lunacy Act, 1890, she was adjudged to 
be chargeable to the county of London ; 
and on May 15, 1900, the London County 
Council procured from two Justices for the 
county of London the order of that date 
whereby, amongst other things, the pauper 
was adjudged to be settled in the West 
Ham Union. 

The Court of quarter sessions came to 
the conclusion, upon the authority of 
St, Saviout^s Union v. Dorking Union 
[1898],^ that the pauper had, by reason 
of the amalgamation of part of the parish 
of Wanstead with the parish of West 
Ham, lost her settlement in the parish 
of West Ham, and they allowed the appeal. 

Upon the application of the London 
County Council the Court of quarter 
sessions stated a Case for the opinion of 
the King's Bench Division. 

The King's Bench Division (Darling, J., 
and Channell, J.) held, distinguishing Eeg, 
V. Tipton Inhahitanta [1842] ^ and SU 
Saviouf^s Union v. Dorking unvon^ that 
the pauper had not, by reason of the 
amalfi^amation of a part of Wanstead 
parish with the parish of West Ham, lost 
her settlement in the latter parish, and 
they allowed the appeal. 

The West Ham Union appealed. 

Avory, JT.C. {J, C, Earle and Lewie M, 

(1) [1898] M.C. 88 ; 67 L. J. Q.B. 408 ; [1898] 
1 Q.B. 594. 

(2) 11 L. J. M.C. 89; 3 Q.B. 216. 



Riehcmls with him), for the West Ham 
Union. — It is now well established that 
where a parish is altered by being divided 
settlements acquired in the old parish are 
lost — St. Saviour's Union v. Dorking 
Union^^ following Reg. v. Tipton Inhabi- 
tants,^ The reason of those decisions is 
that it would be un£ur that the burden of 
maintaining the poor should be cast upon 
persons who are not inhabitants of the 
parish liable. The settlement is lost, 
because the entity in which the pauper had 
the settlement has ceased to be a parish. 
The principle of Reg. v. Tiptonlnhabitants^ 
and the cases which have followed it is 
equally applicable to the present case. 
Here the old parish of West Ham has 
ceased to exist and a new parish has been 
created. If the settlements acquired in the 
old parish were to remain, it would follow 
that persons who were inhabitants of the 
district which formerly was part of Wan- 
stead parish would have to contribute to 
the support of paupers who had acquired a 
settlement in the old parish of West Ham. 
If it was intended that the settlements in 
the old parish of West Ham should con- 
tinue, some express provision should have 
been inserted in the Order preserving them. 
In the absence of any express provision 
to the contrary, the alteration of the 
parish destroys the old parish, and settle- 
ments acquired in it are lost. 

Macmorranj K.O., and DaJdy^ for the 
London County Council. — The decision in 
Reg. V. Tipton InhahitcmtSy^ though it 
must now be taken to be law, has never 
been regarded as satisfactory. In Reg, 
V. Hunnington Inhabitants [1843] ^ Cole- 
ridge, J., while following Reg. v. Tipton 
Inhabitants^^ said that if the matter were 
open he should like to hear it more fully 
argued; and in Stourbridge Union v, 
Droitwich Union [l87lj * Cockburn, C.J., 
said : '* I never met with a case in which 
the previous decisions were based on so 
faulty a principle"; and Blackburn, J., 
said : " Looking at the reasons for those 
decisions I think that they are founded on 
a mistake." But Reg. v. Tipton Inhabit- 
ants ^ does not apply here. The ground of 
the decision there was that, by having been 
divided, the old parish was destroyed, and 
that, the parish having ceased to exist, the 

(3) 13 L. J. M.C. 24; 5 Q.B. 273. 

(4) 40 L. J, M.C. 186 L. R. 6 Q.B. 769. 



Digitized by 



Google 



THE DITTIES OF MA&ISTBATES. 



87 



West Ham Union v. London County 

settlements were gone. That is not the 
case here. The parish of West Ham has 
not been destroyed. It still exists. The 
mere addition of a part of Wanstead 
parish did not destroy the old parish of 
West Ham. The present case is governed 
by Eeg, v. St, Martin^ New Sovrum [l846].* 
" Amalgamated " is the appropriate word 
to describe a process of mixing where the 
elements are not destroyed. If the other 
side are right, it would follow that where 
accretions from the sea become added to 
a parish, under section 27 of the Poor 
Law Amendment Act, 1868, settlements 
acquired in the parish are lost. Here, if, 
on the one hand, the inhabitants of the 
added portion of Wanstead become liable 
in respect of paupers settled in West 
Ham, they on the other hand escape the 
corresponding liability in respect of the 
rest of the parish of Wanstead. 

Avory^ J[.C.t in reply. — The case of 
Eeg. V. St, Martin^ New Sarum,^ is dis- 
tinguishable. The amalgamation of the 
two parishes there was brought about by 
a special Act of Parliament, which prob- 
ably was obtained at the joint instance 
of the two ; and the judgments there pro- 
ceed upon the ground that the Act 
shewed an intention that the two parishes 
should join in bearing the liabilities of 
each. The principle of the poor law is 
that it is the inhabitants of the parish 
who are to maintain the poor of that 
parish— 43 Eliz. c. 2 ; 13 <k 14 Oar. 2. 
c. 12. The Order of the Local Govern- 
ment Board here ought to have made a 
special provision as to the preservation of 
settlements acquired in the two parishes. 
An adjustment ought to have been made 
under section 8 of the Divided Parishes 
Act, 1876. It is not contended that a 
mere accretion of land to a parish 
destroys the parish ; it is only the accre- 
tion of land with inhabitants on it that 
destroys the entity in which the settle- 
ment has been acquired. 

Collins, M.R. — This case raises the 
question whether a pauper who had ac- 
quired a settlement in the parish of West 
Ham has lost that settlement altogether 
by reason of the fact that subsequently 
to its acquisition a small portion of the 
(5) 15 L. J. M.O. 123; 9 Q.B. 241. 



Council, App. 

parish of Wanstead was by an Order of 
the Local Government Board, made under 
the Divided Parishes Act, 1876, added to 
the parish of West Ham. The Divisional 
Court has decided that the pauper's settle- 
ment in West Ham remains, and is not 
lost by reason of the addition to West 
Ham of a part of Wanstead. From that 
decision the West Ham Union, in which 
the parish of West Ham is, appeal, and 
it is contended on their behalf that the 
decision is wrong, because (so it is argued) 
it is inconsistent with a long line of cases 
(of which St, Saviour* a Union v. Dorking 
Union ^ is the last) in which it has been 
held that, where a parish in which a 
pauper has acquired a settlement has been 
divided into difierent parishes, the entity 
in which the settlement had been acquired 
having ceased to exist, the settlement 
is gone. The contention is that this prin- 
ciple is applicable to the present case. In 
my opinion, the Divisional Court was 
right in holding that the line of cases 
relied upon by the appellants are distin- 
guishable. In the present case there has 
been no destruction of the identity of the 
parish of West Ham by reason of its 
having been divided and a number of new 
parishes substituted for it. All that has 
happened in the present case is that the 
parish of West Ham has taken on an 
accretion from the parish of Wanstead ; 
and when the legislation under which that 
addition was made is looked at, it does 
not appear to have the same effect as the 
division of a parish into a number of new 
parishes. The order in the present case 
was made by virtue of section 1 of the 
Divided Parishes Act, 1876, which pro- 
vides that '' Where any parish shall be 
divided so as to have its parts or any 
of them isolated in Fome other parish or 
parishes or otherwise detached, the Local 
Government Board may . . . make an 
order . . . either for constituting sepa- 
rate parishes out of the divided parish or 
for amalgamating some of the parts thereof 
with the parkh or parishes in which the 
same may be locally included, or to which 
they may be annexed." In the present 
case the power given by this section was 
used only for the purpose of cutting a bit 
off the parish of Wanstead and adding it 
to the parish of West Ham. The identity 
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acquired in it are lost. I think, there- 
fore, that this appeal must be dismissed. 



of the parish of West Ham was not 
in any way altered, nor should I say, 
though it is not necessary in the present 
case to decide it, that the identity of the 
parish of Wanstead was altered. I think 
that the parish of Wanstead still remained 
the parish of Wanstead. It seems to me, 
therefore, that the present case is taken 
out of the line of decisions relied upon by 
the appellants. But I also think the case 
is not uncovered by authority. There is 
the case of Reg, v. St Martin^ N'ew 
Sarum,^ There two parishes were united, 
and it was held, notwithstanding this, that 
settlements acquired in the parishes before 
they were united still remained. That 
case completely displaces the argument 
put forward on the appellants' behalf 
based on the circumstance that in the 
present case the inhabitants of the added 
portion of Wanstead will, if the decision 
of the Divisional Court is allowed to stand, 
find themselves liable to contribute to the 
support of paupers who had acquired a 
settlement in West Ham. Precisely the 
Rime result followed in Reg. v. iSL Martin, 
New Sarum^ There the inhabitants of 
each of the united parishes became respon- 
sible for the support of paupers who had 
acquired settlements in the other. It is 
said, however, that in Reg. v. ^S^^. Mcurtin, 
New Sarum,^ this result was brought 
about by the consent of the two parishes. 
I am not sure that in the present case it 
ought not to be assumed that what was 
done was done by consent. In the pre- 
sent case, just as in Reg. v. St. Martin, 
New Sarumy^ what has been done has 
been done under statutory powers. At 
any rate, Reg. v. St. MaHin^ New Sarum,^ 
shews that the mere fact that the inhabi- 
tants of the added district become respon- 
sible for the support of the paupers 
of the district to which it is added is 
no bar to the continuance of the settle- 
ments in the latter district. In my 
opinion, the present case fidls outside the 
line of authorities relied upon by the 
appellants, and there is nothing in those 
authorities to prevent us from holding, in 
accordance, as it seems to me, with com- 
mon-sense, that the mere accretion of a 
small portion of another parish to a parish, 
the identity of which remains, does not 
destroy the parish so that settlements 



RoMER, L.J. — ^The case oiReg. v. Tipton 
InhabitarUa ^ has been followed by a long 
series of cases ending with St. Saviour*8 
Union v, Dorking Union,^ and cannot now 
be disregarded by the Court. But those 
cases are not in themselves wholly satis- 
factory, and the principle upon which 
they were decided ought not to be ex- 
tended to other cases, where the fiEu^ are 
substantially different. Even if it were 
the logical deduction from those cases 
that the principle on which they were 
decided should be applied to the present 
case, it must be remembered, as was 
pointed out by the Lord Chancellor in a 
recent case in the House of Lords,^ that 
it is often misleading in our law to be 
guided by what may seem to be considera- 
tions of strict logic, and it does not follow 
that cases are authorities for every pro- 
position that might seem to follow logi^y 
from them. But, however this be, it 
seems to me that when Reg. v. Tipton Inha- 
hitamita ^ is looked at it will be found that 
the ground of the decision was that the 
original parish had ceased to exist. This, 
in my opinion, does not apply to the pre- 
sent case. Upon the facts of this case I 
come to the conclusion that the parish of 
West Ham has not been destroyed, but 
continues to exist as a parish notwith- 
standing the addition to it of a portion of 
Wanst^ parish. I, therefore, agree in 
thinking that the appeal must be dis- 
missed. 

Mathew, L.J. — I entirely agree with 
the Master of the Bolls and with what was 
said by Lord Lindley in St. Saviour^a 
Union v. Dorking Union j^ that a narrow 
construction was put upon 13 ilb 14 Car. 2. 
c. 12, by the learned Judges who decided 
Reg. V, Tipton Inhabitanta.^ But that 
decision has been followed, though with 
faltering steps, by the Judges in case 
after case. It appears to have been 
founded upon the supposed intention of 
the Legislature that the old parish should 
cease to exist. But in the present case 
the Order of the Local Government 

(6) Ouinn v. Leath^ (70 U J. P.O. 76 ; [1901] 
A.C. 495). 
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Board was made in maintenance of the 
old parish with the addition of a small 
piece of the parish of Wanstead. The 
effect of the argument for the appellants 
would he that hoth parishes, West Ham 
and Wanstead, would in consequence of 
the Order have disappeared. In my view 
the Order was intended to prevent the 
possibility of any such result. 

Appeal dismissed. 

Solicitors — Hillearys, for West Ham Union; 
W. A. Blaxland, for London County Council. 



[Reported hy Q, numphreys, Esq., 
BarrUter-tU'Law, 



LONDON AND 

, INDIA DOCKS CO. 

V, WOOLWICH 

BOBOUGH. 



LoBD Alvbbstone, C.J. 
Dabling, J. 
Channell, J. 
1902. 
March 3. 

[71 L. J. K.B. 394.] 

Local GovemtnerU — RaUng — Exemp- 
lion — Land Covered with Water — London 
Government Act, 1899 (62 d; 63 Vict, o. U), 
s. 10, sub'S, 1. 

The partial exemption from raieability 
under the Public HeaUh Acts of land 
covered with water is contintted, as regards 
hereditaments situated in Woolwich, by 
section 10, sub-section 1 of Hue London 
Government Act, 1899, and the scheme 
made under it, notwithstanding the repeal 
of the Public HeaUh Acts as to Metropolitan 
boroughs. 

The occupier of a hereditament, part of 
which is covered with waiter, may appeal 
against a rate on the ground thcU effect has 
not been given to the exemption, although 
the hereditament has been vahud as a 
whole in the valuation list, and the parts 
entitled to eocemption amd the parts not so 
entitled ha/oe not been separately valued. 

Case stated pursuant to section 11 of 
the Quarter Sessions Act, 1849 (12 & 13 
Vict. c. 45). 

The appellants are the owners and 
occupiers of certain hereditaments in the 
Metropolitan borough of Woolwich, and 
in a general rate for the borough made by 
therespondents, under the London Govern- 



Council, App. 

ment Act, 1899, on March 21, 1901, and 
allowed by the Justices on May 1, 1901, 
the appellants were rated as the occupiers 
of the hereditaments under two entries in 
the rate. The appellants were rated in 
respect of the hereditaments upon the full 
net annual value thereof, to the full 
amount of the said rate. 

The hereditaments included in and 
intended to be rated under each of the 
two entries appearing in the rate, consist 
in part of land covered with water, and 
under and by virtue of the Acts herein- 
after referred to, before April 1, 1901, the 
appellants were liable to be assessed and 
were in fact assessed to general district 
rates for the parish of Woolwich made 
under the Public Health Act, 1875, as the 
occupiers of such land covered with water 
upon one-fourth part only of the net 
annual value thereof. 

The appellants, in October, 1900, being 
aggrieved by the unfairness or incorrect- 
ness of the valuations of the hereditaments 
in the valuation list for the parish of 
Woolwich made on or about June 22, 
1900, gave notice of their objections to 
the same to the overseers of the parish of 
Woolwich and to the assessment com- 
mittee of the Woolwich Union, and 
specified the corrections which they de- 
sired to be made, and the committee, on 
October 26, 1900, heard and decided such 
objections on the basis of an alteration in 
the amounts of the assessments. No 
objection was made by the appellants to 
the description of the hereditaments in 
the valuation list. 

By the Public Health Supplemental 
Act, 1852 (No. 2), s. 8, the Public Health 
Act, 1848, was made applicable to Wool- 
wich. 

By the Metropolis Management Act, 
1855, Woolwich was included in the 
metropolis as one of the parishes men- 
tioned in Schedule A to that Act ; but by 
section 238 the application of that Act to 
Woolwich was limited, so that general 
district rates continued to be made in 
Woolwich under the Public Health Act, 
1848, and not under sections 158 to 169 
of the Metropolis Management Act, 1855. 
The Public Health Act, 1848, was as 
to other places repealed by section 343 of 
the Public Health Act, 1875, but as by 
section 2 of the last mentioned Act that 
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Act did not extend to the metropolis 
''save as by this Act is expressly pro- 
vided/' it followed that, as Woolwich was 
within the metropolis and was not spe- 
cially mentioned in the repealing sections, 
the repeal of the Public Health Act, 
1848, did not apply to Woolwich. 
Consequently the Public Health Act, 
1848, continued in force in Woolwich 
after 1875, and was expressly declared so 
to be in force by the Local Government 
Board's Provisional Orders Confirmation 
(Amersham Union <bc.) Act, 1880 (43 & 
44 Vict. c. lix.), s. 2. 

The Public Health (London) Act, 
1891, s. 102, applied to Woolwich certain 
provisions of the Public Health Act, 
1875, including sections 209 to 227 of 
that Act, which relate to the making of 
rates. 

The effect of these enactments was that 
general district rates were made by the 
Local Board of Health in Woolwich from 
1852 to 1891 under the Public Health 
Act, 1848, and after 1891 under the 
Public Health Act, 1875. 

By section 88 of the Public Health Act, 
1848, general district rates are to be made 
and levied upon the occupier " of all such 
kinds of property as by the laws in force 
for the time being are or may be assess- 
able to any rate for the relief of the poor, 
and shall be assessed upon the full net 
annual value of such property. . . . Pro- 
vided also, that the occupier of any land 
used as arable, meadow, or pasture ground 
only, or as woodlands, market gardens, or 
nursery grounds, and the occupier of any 
land covered with water, or used only as 
a canal, or towing path for the same, or as 
a railway, constructed under the powers of 
any Act of Parliament, for public convey- 
ance, shall be assessed in respect of the 
same in the proportion of one fourth 
part only of such net annual value 
thereof. . . ." 

The material words of the section set 
out in the preceding paragraph are re- 
peated verbatim in section 211 of the 
Public Health Act, 1875, under which 
general district rates under that Act are 
made. 

Under sections 15 and 16 of the London 
Government Act, 1899, a committee of 
the Privy Council may make orders and 



schemes for carrying the said Act into 
effect. The orders and schemes herein- 
after mentioned have been made under 
the said Act. The said orders and schemes 
may (if necessary) be referred to and are 
to be deemed to be part of this case. 

By section 19 of the London Govern- 
ment Act, 1899, it is enacted as follows : 

''(1) A scheme under this Act shall 
provide for placing Woolwich under the 
general law applying to metropolitan 
boroughs, and for the repeal of the appli- 
cation thereto of the provisions of the 
Public Health Acts and other enactments 
not applying to London, and for the ap- 
plication thereto of the Metropolis Man- 
agement Acts, 1855 to 1893, and other 
enactments applying to London. 

*' (2) Subject to the provisions of any 
such scheme, this Act shall apply to Wool- 
wich in like manner as if the local board 
of health thereof were an administrative 
vestry." 

By section 4 of the London Govern- 
ment Act, 1899, the powers and duties of 
the vestry are transferred to the borough 
council ; and by section 10, sub-section 1 
it is provided that " A scheme under 
this Act shall provide for all the ex- 
penses of a borough council being paid 
out of the geneiul rate, and for the 
discontinuance of a separate sewers 
rate and separate lighting rate, but shall 
make provision for protecting the interests 
of owners and occupiers of any heredita- 
ment which is exempt from any rate or 
liable to be assessed thereto at a less 
amount than other hereditaments." 

By the London (Woolwich) Scheme, 
1900, which was confirmed by an Order 
in Council on August 7, 1900, it is pro- 
vided as follows : 

** This scheme shall have effect subject 
to the provisions of any future scheme 
made under the Act, and in particular to 
the provisions of any such scheme making 
provision for the protecting the interest 
of owners and occupiers of any heredita- 
ments which are exempt from any rate or 
liable to be assessed thereto at a less 
amount than other hereditaments. 

*^ Subject to the provisionsof this scheme 
the general law applying to metropolitan 
boroughs shall as &om the day on which 
the first borough councillors elected under 
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the Act come into office apply within the 
parish of Woolwich in like manner as it 
applies to the rest of London and accord- 
ingly the Pablic Health Acts and other 
enactments not applying to London shall, 
as from that date, and so far as they apply 
to the parish of Woolwich be repealed, 
and the Metropolis Management Acts, 
1855 to 1893, and the other Acts apply- 
ing to London, so £u* as they do not before 
that date apply to the parish of Woolwich, 
shall apply to that parish in like manner 
as they apply to the rest of London. 
Provided that nothing in this section 
shall affect the nature of any rate to be 
levied in the parish of Woolwich between 
the said day and the 31st of March, 1901, 
and in the meantime sections 207 and 
209 to 227 of the Public Health Act 
1875 shall continue to apply to Wool- 
wich as if the council of the metropolitan 
borough of Woolwich was the council of 
an urban district outside London, and the 
parish of Woolwich was a parish in that 
district." 

By the London (Bating) Scheme, 1901, 
which was confirmed by an Order in 
Council on March 9, 1901, it is provided 
as follows : 

" 2 (1) In levying the general rate after 
the first day of Apnl, one thousand nine 
hundred and one, effect shall be given to 
any exemption from any existing rate 
(whether that exemption is given by way 
of reduced assessment or by levying a 
differential rate in the pound or in any 
other manner) by means of the deduction 
from the total amount of the general rate 
which would otherwise be payable in 
respect of any hereditament to which the 
exemption applies of a proportionate part 
(corresponding to the exemption) of the 
amount produced by the rate in the pound 
which is treated as levied for the purposes 
in respect of which the exemption exists, 
or, in the case of a total exemption, equal 
to the whole amount so produced. 

"(2) Where in any metropolitan 
borough the owners or occupiers of any 
hereditaments or any class of heredita- 
ments are entitled to any exemption, the 
council of that borough shall apportion 
the total rate in the pound amongst the 
various purposes for which the general 
rate is levied, so as to show approximately 



the rate in the pound required for any 
purpose or any number of purposes in 
respect of which there is such an exemp- 
tion, and shall enter the rates in the 
pound so apportioned in the heading of the 
rate and the rates in the pound so appor- 
tioned and entered shall be treated as 
levied for the purposes in respect of which 
the exemption exists.'' 

'^6. For the purposes of this scheme 
the expression * existing rate ' means any 
rate leviable in a Metropolitan Borough 
before the 1st of April, 1901. 

''This scheme may be cited as the 
London (Bating) Scheme, 1901, and shall 
have effect subject to the provisions of 
any future scheme and to the provisions 
of any scheme dealing with any particular 
exemption from rates or liability to be 



The appellants contend : " (A) That the 
combined effect of the London Govern- 
ment Act, 1899, and the orders and 
schemes made thereunder is that the 
partial exemption of land covered with 
water from the general district rate 
formerly levied in Woolwich is preserved. 

''(B) That the general rate against 
which the appellants have appealed should 
be apportioned among the various pur- 
poses for which the general rate is levied 
so as to show approximately the rate in 
the pound required for any purpose or 
any number of purposes in respect of 
which the partial exemption of land 
covered with water exists. 

" (C) That the appellants in respect of 
land covered with water are entitled to a 
partial exemption as to so much of the 
general rate as is made for the purposes 
for which the general district rate was 
made before the commencement of the 
operation of the London Government Act, 
1899, and the said orders and schemes, 
and that a proportionate part (correspond- 
ing to the said partial exemption) should 
be deducted from the total amount of the 
general rate which would otherwise be 
payable by the appellants in respect of 
the said hereditaments, or alternatively that 
the rate should be amended by striking 
out the entries relating to the said here- 
ditaments or that it should be quashed." 

The respondents contend: "(1) That 
the appellants having objected before the 
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assessment oommittee of the union only 
in the manner aforesaid viz. : to the 
amounts of the said assessments, are not 
aggrieved hy any decision of the said 
assessment committee and are not there- 
fore entitled to appeal to the Court of 
Assessment Sessions. 

" (2) That the appellants are liable to 
be assessed to the general rate in respect 
of the land covered with water upon the 
full net annual value thereof for the fol- 
lowing amongst other reasons : 

" (A) Because section 211 of the Public 
Health Act 1875 under which such partial 
exemption is claimed has been as from the 
1st November 1900 repealed in its appli- 
cation to the parish of Woolwich by sec- 
tion 19 of the London Government Act 
1899, and the order and scheme made 
thereunder (section 2) and that the 
exemption is not preserved by the Act 
or any order or scheme made under and 
by virtue thereof. 

''(B) Because the provisions of the 
London (Woolwich) Scheme 1900 provide 
{inter alia) by section 2 (A) that sec- 
tions 207 and 209 to 227 of the Public 
Health Act 1875 shall continue to apply 
to Woolwich to the 3l6t of March 1901 
only and do not provide that such sections 
shall continue to apply to Woolwich after 
the Slst of March 1901. 

" (C) Because the intention of the 
legislature as expressed in section 19 of 
the London Government Act 1899 and 
given effect to by the said orders and 
schemes was to place Woolwich for all 
purposes under the general law applicable 
to the metropolis to which it had prior to 
the passing of the Act been an exception, 
and not for any purpose to continue the 
application thereto of the Public Health 
Act 1875." 

The questions for the opinion of the 
Court were (A) whether the appellants 
were entitled to appeal ; and if so (B) 
whether the appellants were liable to be 
assessed to the general rate in respect of 
land covered with water upon tho full net 
annual value thereof, or were entitled to 
such partial exemption as aforesaid from 
the general rate. 

Ryde^ for the appellants. — If this were 
an appeal against a valuation list it would 



not be maintainable, but it is an appeal 
against a rat«. The right of appeal was 
given by 17 Geo. 2. c. 38, s. 4, and it has 
not been taken away, except as regards 
amount, as to which the valuation list is 
conclusive — Reg, v. Institution of Civil 
Engineers [1879],^ Smith v. Lambeth 
Aeeesement Committee [l882],' and Gordon 
V. WiUiameon [1892].' As to the second 
question, the scheme provides that the old 
exemptions shall continue. 

MarshaUf K.C. (Courthope-Munroe with 
him), for the respondents. — The appel- 
lants should have gone before the assess- 
ment committee and obtained a separate 
valuation of the different parts of this 
hereditament. As they did not do 
so, the valuation list is under section 45 
of the Valuation (Metropolis) Act, 1869, 
conclusive against them. This was an 
"incorrectness'' in the valuation list, 
and the assessment committee had there- 
fore power under section 11 to entertain 
the application. The appellants have now 
no right to appeal. As to the merits, the 
intention of section 19 of the Act of 1899 
was to place Woolwich on the same footing 
as other Metropolitan boroughs. The 
section contains no exemption. If it is 
repugnant to section 10, section 19 must 
prevail, being a special section relating to 
Woolwich. 

Ryde replied. 

Cur, adv, vult, 

March 3. — ^The following judgments 
were delivered : 

LoBD Alvebstone, C.J. — The broad 
question in this case is this : Prior to the 
passing of the London Government Act, 
1899, the district of Woolwich, in which 
this property of the appellants is situate, 
had been subject to the Public Health 
Acts, and under them, as is well known, 
there was an exemption that land covered 
with water should only pay at the rate of 
one- fourth in respect of certain rates. 
The district was also subject at that time 
to the Valuation (Metropolis) Act, 1869. 
Therefore, for the purposes of procedure 
under rating, the procedure of that Act 
had to be followed. By the Act of 1899 

(1) 49 L. J. M.C. 34 ; 5 Q.B. D. 48. 

(2) 62 L. J. M.C. 1 ; 10 Q.B. D. 327. 

(3) 61 L. J. Q.B. 820; [1892] 2 Q.B. 469. 
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provisions were enacted for bringing 
Woolwich into the metropolis, and by sec- 
tion 19 it was enacted that "a scheme 
under this Act shall provide for placing 
Woolwich under the general law applying 
to metropolitan boroughs, and for the 
repeal of the application thereto of the 
provisions of the Public Health Acts." 
The Act also contained a provision — sec- 
tion 10, sub-section 1. Pursuant to these 
provisions a scheme was made which came 
into operation on March 9, 1901, which 
did provide for a particular method of 
maintaining the exemption. It is stated 
in paragraph 1 of section 2 of the scheme, 
and it practically maintained the one- 
fourth exemption by prescribing a par- 
ticular method of levying the rate. The 
valuation list on which the question arises 
was a valuation list for 1900. It was 
attempted by the respondents to charge 
the appellants with an assessment for 
the full amount. The respondents justi- 
fied that on two grounds. They said, 
first, on the merits that by the pro- 
visions of the Act of 1899 it was 
intended to bring Woolwich within the 
general law applying to Metropolitan 
boroughs, and therefore, inasmuch as 
some parts of the Metropolitan boroughs, 
at any rate, had not got the protection of 
the Public Health Acts in this respect, 
though they had certain protection under 
other Acts, it was not intended that this 
advantage under the Public Health Acts 
should be continued. We were all clearly 
of opinion that that ground could not be 
maintained. Section 10 is precise, and 
says that a scheme " shall make provision 
for protecting the interests of owners and 
occupiers of any hereditament which is 
exempt fram any rate or liable to be 
assessed thereto at a less amount than 
other hereditaments." We think it was 
clearly intended that, although Woolwich 
and other outlying places were to come 
within the metropolis, the scheme should 
continue that protection, and at any rate, 
if the scheme has continued the protection, 
it cannot be said that it is not valid and 
binding. Therefore the objection taken 
on the merits cannot, we think, prevail. 

The more difficult question is whether 
or not it was open to the appellants to 
raise the point, as they had not attempted 



to obtain from the assessment com- 
mittee a distribution of the rateable 
value, which in the total was not objected 
to, between the part of the hereditament 
which was land which was not exempted 
property, and the part which was. The 
assessment was one total — 15,000/. for the 
dock, with tidal basin and quays; and 
although the total amount was agreed to 
after discussion, the appellants bad not 
asked the assessment committee to distri- 
bute between so much of the hereditament 
as was land covered with water and so 
much as was not. We are of opinion 
that this objection also cannot prevail ; 
and that the appellants are entitled to raise 
the point. The original right of appeal 
^oes back to the Act of 17 Geo. 2. c. 38. 
There was intermediate legislation, which, 
however, does not apply — the Parochial 
Assessments Act, 1836, and the Union 
Assessment Committee Acts of 1862 and 
1864. Those Acts do not apply to the 
metropolis. I doubt whether any owner 
of a mixed hereditament can force the 
assessment committee to make the sub- 
division. There are certainly cases in 
which he could not, such as the ordinary 
case of a man who has got a park with a 
lake in it ; but it is unnecessary for us to 
decide whether under those Acts the party 
assessed can force the assessment com- 
mitt^ee to make a subdivision. Of course 
it is very convenient that there should be 
the subdivision, because it possibly pro- 
vides a standard, which the parties would 
acquiesce in, as to how these differential 
rates should be levied. 

When we come to the metropolis, the 
rights and liabilities of the properties 
depend upon the Valuation (Metropolis) 
Act, 1869. Under that it was contended 
by the respondents' coun.sel that, because 
it is provided by section 45 that the valua- 
tion list shall be conclusive evidence of 
the gross and rateable value of the several 
hereditaments included therein, therefore 
the appellants were not entitled for the 
purpose of this rate either to contest the 
total amount or to raise the point that it 
ought to have been subdivided so as to 
enable them to raise this point. If there 
had been anything in the Act to shew 
that this question was intended to be 
raised at the stage of the making of the 
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valuation list, there might, I think, have 
been something in the point ; but it is, in 
my opinion, much too late to contend 
that the right of appeal on grounds 
other than those of mere value has 
been taken away. There have been 
a number of cases in which it has been 
held that upon an appeal against the rate 
the party appealing can raise other ques- 
tions than those determined by the assess- 
ment committee, or by the sessions upon 
appeal against the valuation — as, for 
instance, non-occupation or impropriety of 
the rate in other respects — and I see no 
reason why we should hold that a person is 
not to be entitled to raise the question 
that the whole or part of the property is 
subject to the differential rate. In &ct, 
when I put the point to counsel for the re- 
spondents he did not dispute that if the 
whole of the property was land covered 
with water, and the occupier had been 
rated at the full amount in respect of the 
whole, he would be entitled, on appeal 
against the rate, to say that he was only 
liable to pay one- third or one- fourth, as 
the case might be. I am of opinion that 
the old right of appeal in respect of such 
a matter still remains, and the only effect 
of the Valuation (Metropolis) Act, 1869, 
for this purpose is that the total valuation 
is conclusive ; and if there has been a 
subdivision, and either by the original 
adjudication of the assessment committee 
or on a subsequent appeal the amount of 
the rateable value of a separated item in 
the list has been settled, then the valua- 
tion list would be conclusive as to that. 
I cannot hold that there was any obliga- 
tion upon the appellants to get this sub- 
division made at the stage of the making 
of the valuation list. 

There is another ground which also 
seems to us conclusive in favour of the 
appellants. I think their counsel was 
well founded in his argument, that at the 
time the valuation list was going through 
its initial stages the appellants really did 
not know what their actual case would be. 
They did not know what steps would be 
taken, or in what way the scheme would 
provide for the preservation of their pro- 
tection, and I think that within the 
principle of Lord Bowen's judgment in 
Gordon v. WiUiamson ^ it was not possible 



to contend that in that state of things 
the appellants were bound to get a hypo- 
thetical division in view of what might 
possibly happen. Speaking for myself, 
both on the special grounds of this case 
and on the general view of the construc- 
tion of the Act of 1869, 1 am of opinion 
that the point relied on was no bar to the 
appeal, which must therefore be allowed. 

Darling, J.— I agree. 

Channell, J. — I entirely agree, but I 
think I ought to say that my view of the 
matter is, that, so far as any hereditaments 
in the future are concerned — ^that isto say, 
if a new dock wei'e made in Woolwich — it 
was intended to apply to Woolwich the 
general law in the metropolis and not the 
law outside. I understand that section 10, 
sub-section 1, and the provision in the 
scheme, beginning with the words *' effect 
shall be given to any exemption from any 
existing rate," were intended to prevent 
the particular persons in Woolwich who 
had at the time got hereditaments of that 
character from being rated any higher in 
the future. That is why I do not think 
that that is in any way contradictory to 
the express enactment that Woolwich 
should be put under the general law 
applicable to the metropolis. I think it 
is put under that kw in the future. 
That is how I understand it, and it is on 
that ground that what has been called the 
point upon the merits seems to me per- 
fectly clear. 

Lord Alverstone, C.J. — I do not differ 
from my brother Channell, but I should 
like to hear the point argued if it should 
arise. 

Appeal aiUowed. 
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[CROWN CASE RESERVED.] 

1902. ) * 

Feb. l.j BEX i;. PIKE.* 

[71 L. J. K.B. 287.] 

Criminal Law — Evidence — Indictment 

fw Misappropriation of Thrust- Money — 

Statement of Affaire made in Course of 

Barikruptcy by Accused — Admissibility — 

Bankruptcy Act, 1890 (53 <fe 54 Vict, c. 71), 

8, 27, subs. 2. 

Upon an indictment under section 80 of 
the Larceny Act, 1861, for misappropria- 
tion of trust-moneySy the statement of 
affairs made by the accused in the course of 
his bankruptcy under section 16 of the 
Bankruptcy Act, 1883, and rule 217 of the 
Bankruptcy Rules, 1886, is cidmissible in 
evidence against him for the purpose of 
proving the receipt of the moneys by him, 
incumuch as the statement is not a '* com- 
pulsory examination or deposition before 
any Court on the hearing of any matter in 
bankruptcy " within section 27, sub-sec- 
tion 2 of the Bankruptcy Act, 1890. 

Case stated by Kennedy, J. 

William Good Pike was tried at Wor- 
cester at the Autumn Assizes holden for 
the City of Worcester on December 23, 
1901, on an indictment for misdemeanour 
consisting of two counts, which it is not 
necessary for the purpose of this case to 
set out at length, whereby in substance 
and effect he was charged under the 
Lai-ceny Act, 1861 (24 & 25 Vict. c. 96), 
s. 80, with having unlawfully and wilfully 
converted and appropriated to his own 
use certain sums of money, of which under 
the will of one William Ayre, deceased, 
he was trustee for the use and benefit of 
three children of his brother Samuel 
Robert Pike, with intent to defraud. The 
accused was found guilty by the verdict 
of the jury. 

In the course of the trial, in order 
to prove the receipt by the prisoner 
of certain sums of money, the debtor's 
statement of affairs in bankruptcy, 
which shewed, in sheet E (*' Contingent 
and other liabilities"), the receipt by 
the bankrupt of the moneys in question, 
was tendered in evidence. The statement 
of affairs was the statutory statement of 

♦ Coram, Lord Alveretone, O.J., Wright, J., 
Ridley, J., Bigham, J., and Walton, J. 



affairs by the accused in the course of his 
bankruptcy, verified by oath of the bank- 
rupt, before the Assistant Official Reoeiver 
at Worcester, and filed by the Assistant 
Official Receiver in accordance with the 
provisions of the Bankruptcy Act, 1883 
(46 & 47 Yict. 0. 52), s. 16, and general 
rule 217 of the Bankruptcy Rules, 1886. 

On behalf of the prisoner the receipt of 
this evidence was objected to, upon the 
ground that it was rendered inadmissible 
by the operation of the provisions of sec- 
tion 85 of the Larceny Act, 1861, as 
amended by section 27 of the Bankruptcy 
Act, 1890. The contention was based 
upon the words which are contained in 
sub-section 2 of the last-cited section, 
which provides that *' a statement or ad- 
mission made by any person in any com- 
pulsory examination or deposition before 
any Court on the hearing of any matter 
in bankruptcy shall not be admissible in 
evidence in any proceeding in respect of 
any of the misdemeanours referred to in 
the said section 85." 

Kennedy, J., was of opinion that the 
objection was not well founded, and that 
the statement of affairs did not constitute 
a compulsory examination or deposition 
made before a Court on the hearing of a 
matter in bankruptcy within the meaning 
of the said section, and admitted the 
evidence. 

The question for the opinion of the 
Court was whether the evidence above- 
mentioned was or was not properly ad- 
mitted, and whether the conviction should 
stand. 

J, B, Matthews, for the prisoner. — The 
statement of affairs was not admissible. 
It is a misdemeanour to omit anything 
from or to insert an untrue statement in 
it, and the statement of affairs was there- 
fore compulsory. It was also an examina- 
tion. That word does not necessarily 
involve a series of questions. 

[Lord Alverstone, C.J. — Is not the 
real meaning that if a man is asked ques- 
tions and is bound to answer, or is com- 
pelled to make a deposition before an 
official of one of these Courts, he is not 
afterwards to be indicted on his answers?] 

The word "hearing" is wide enough 
to cover all the steps leading up to the 
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hearing. The statement of affairs is also 
part of a '* matter " within the section. 

The effect is the same as if the state- 
ment of affairs were made in answer to a 
series of questions put by the official re- 
ceiver. If not an examination, it was a 
deposition. It was made " on the hearing," 
for it formed part of one proceeding — 
Green^ In re [l8dl].^ If not within the 
letter, the statement is within the spirit 
of section 27, sub-section 2 of the Act of 
1890, for that Act is penal, inasmuch as 
it has taken away the protection of the 
Larceny Act, 1861, and must therefore 
be construed strictly — Fletcher v. Sondes 
(Lord) [l826p and The Gauntlet [l872].' 

[Mysore West Gold' Mining (7o., In re 
[1889],* and Cronmire^ In re [i894],* were 
also referred to.] 

A. T, Lawrence, K.C. (iT. G. Davidson 
with him), for the prosecution. — There is 
nothing which in itself makes inadmis- 
sible a btatement that is made under com- 
pulsion. The Bankruptcy Act, 1883, draws 
a clear distinction between the statement 
of affairs prescribed by section 16 of that 
Act and the investigation by the official 
receiver. The statement is not a deposi- 
tion, for that word refers to the power of 
the Court under section 2, sub- section 2 
of the Act of 1890 to dispense with the 
debtor's attendance and have him ex- 
amined elsewhere if he is a lunatic or 
under physical disability. 

[He was stopped.] 

J. B, Matthews replied. 

Lord Alverstone, C.J. — I am of opi- 
nion that this evidence was admissible. 
The prisoner was charged with having 
misappropriated trust funds. As part of 
the proof of their receipt his statement of 
affairs was admitted . Upon the prisoner's 
behalf it was contended that it was inad- 
missible by I'eason of the provision in the 
Bankruptcy Act, 1890, s. 27, sub-s. 2. It 
was said that because it was the debtor's 
duty to make a true statement it was 
inadmissible. The object of tho section 
must be looked at, and, in my opinion, 

(1) 51 L. J. Q.B. 26 ; 6 App. Cas. 657. 

(2) 3 Bing. 501. 

(3) 41 L. J. Adm. 65 ; L. R. 4 P.C. 184. 

(4) 58 L. J. Ch. 731 ; 42 Ch. D. 535. 

(5) 63 L. J. Q.B. 616; [1894] 2 Q.B. 246. 



the words *' in any compulsory examina- 
tion or deposition before any Court on 
the hearing of any matter in bankruptcy '' 
were prima facie intended to protect the 
debtor where he was cross-examined or 
had made a deposition on which he could 
be cross-examined. Upon behalf of the 
prisoner it was contended that the hear- 
ing and the questions that might be put 
to him on the public compulsory examina- 
tion must be connected with the state- 
ment on which he might be questioned, 
and that, therefore, the statement was 
part of the hearing. If that had been 
intended, different language would have 
been used. I am of opinion that the 
statement filed by the bankrupt in pur- 
suance of his duty under the ^nkruptcy 
Act, 1883, was not a statement made by 
him in any compulsory examination with- 
in the meaning of section 27 of the Act of 
1890. 

Wbioht, J. — I am of the same opinion. 
It might be right to alter the law for two 
reasons. There is a certain unfairness in 
using against a man his compulsory 
admission, and there is some danger that 
he may not make the admission if it can 
be used against him. But the language 
of the section is dear. 

Ridley, J. — I agree. 

BiGHAM, J. — I agree. It is sufficient 
to say that this was not a deposition made 
on the hearing of any bankruptcy matter. 
Not being made on the hearing, it is 
admissible in evidence. 

Walton, J., concurred. 

Conviction affirmed. 

Solicitors— Solicitor to Treasury, for proseco- 
tion ; Dobbs U Hill, Worcester, for prisoner. 

[Reported by J, E. Aldout, Etq.^ 
Jfarritter-at-Lanf. 
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Darling, J. 

ChANNELL, J. >HOORE V, KETTS. 

1902. 
March 5. 

[71 L. J. K.B. 454.] 
VaociruUian — Prosecution of QffeTtder — 
Right of VaocinaJtion Offioer to FroaeoiUe — 
Direction of Ov^jvrdioms not to Prosecute — 
Visit of Public Vaccinator^ whether Con- 
dition Precedent — Vctcctnation Act, 1867 
(30 <!h 31 Vict. c. 84), m. 16 <md 29— Vac- 
cination Act, 1871 (34 (S: 35 Vict. c. 98), 
*. 5— Vaccination Act, 1874 (37 d& 38 
Vict, c 75), s. l—Vaooination Act, 1898 
(61 ik 62 Vict. 0. 49), b. 1. 

A vetcoinaUon officer is empowered with- 
out directions general or special from the 
guardians in that behalf and notwith- 
standing their directions to tJic contrary, to 
iTkStiiute prooeedings under section 29 of the 
Vaccination Act, 1867, as amendea hy the 
operation of section I of the Vaccination 
Act, 1898, against a parent neglecting 
without reasonable eascuse to cause his child 
to be vaccinated. 

It is not a condition precedent to a pro- 
secution under section 29 of the Vaccination 
Act, 1867, as amended by the operation of 
section \ of the Vaccination Act, 1898, that, 
pursuant to sub-section 3 of ^ latter 
section, the pubUo vaccinator should have 
visited the home of the child and offered to 
vaccinate it. 

Case stated by five Justices for the 
county borough of Leicester. 

On October 8, 1901, an information 
was preferred by H. £. Keyte, a vaccina- 
tion officer for the parish of Leicester, 
in the said county borough (hereinafter 
called the respondent), under section 29 
of the Vaccination Act, 1867, against 
fl. T. 0. Moore, of 48 Church Gate, in 
the county borough, club steward (herein- 
after called the appellant), for that he on 
August 16, 1901, in the county borough, 
being the parent of a child named Hilda 
Victoria Moore, then residing in the 
parish, and bom in England, on Janu- 
ary 13, 1901, did unlawfully neglect and 
had ever since neglected to cause her to 
be vaccinated by some medical practi- 
tioner within six months after her birth. 



contrary to the Vaccination Acts, 1867 
to 1898. 

The information was heard by the Jus- 
tices on October 23, 1901. 

The following facts were proved before 
the Justices : 

At a meeting of the guardians of the 
poor of the parish held on December 22, 
1899, a resolution was passed appointing 
the respondent vaccination officer for the 
parish under the Vaccination Acts, 1867 
to 1898. 

By a letter dated January 8, 1900, the 
Local Government Board sanctioned the 
appointment and approved of the pay- 
ment to the officer of the following remu- 
neration — namely, a fee of 3d. in respect 
of each child entered in the birth lists 
sent to him by the registrar of births and 
deaths ; a fee of 9d. in respect of the 
registration by him in his vaccination 
register of the successful vaccination of 
any child born in his district ; and a fee 
of 9d. in respect of the transmission by 
him to the vaccinatioif officer of the dis- 
trict where the birth was registered of a 
copy, certified by him, of the certificate of 
successful vaccination in his district of 
any child not bom in the district, a note 
of which he should have entered in 
column 17 of his report book. 

At a meeting of the guardians held on 
April 30, 1901, they passed a resolution 
strongly condemning the action of the 
vaccination officer in prosecuting default ers 
under the Vaccination Acts and incurring 
law expenses without consulting the guar- 
dians, and instraoting him in future to 
report de&ulters to the board so as to 
afford them an opportunity to ofler a 
reasonable excuse as provided by sec- 
tion 29 of the Vaccination Act, 1867 ; and 
also pointing out to the vaccination officer 
that he was appointed inter alia subject 
to section 5 of the Vaccination Act, 1871, 
to enforce the provisions of the Vaccina- 
tion Acts, 1867 to 1898, and to prosecute 
such persons as were charged as defaulters 
under the Acts, and that the guardians 
would specially authorise him in writing 
under their common seal to prosecute such 
defaulters as they desired to be prosecuted. 

Pursuant to the last-mentioned resolu- 
tion the respondent submitted a list of 
twelve persons on June 4, 1901, and 
H 
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another list of ten persons (in which 
latter list the name of the appellant was 
included) on October 1, 1901. 

At meetings of the guardians held on 
June 4, 1901, and October 1, 1901, 
resolutions were passed instructing the 
vaccination officer to take no further 
steps instituting proceedings against those 
persons whose names were included in 
the lists submitted to the guardians until 
he received the instructions of the guar- 
dians to do so. 

Copies of the above-mentioned resolu- 
tions of April 30, 1901, June 4, 1901, 
and October 1, 1901, were sent to the 
respondent, and there was no evidence of 
any resolution requiring him to take pro- 
ceedings against the appellant or generally. 

The respondent proved by production 
of a certificate of birth of Hilda Victoria 
Moore that she was bom on January 13, 
1901, and that he had received no certifi- 
cate of excuse under the Vaccination Acts 
from the appellant, nor a certificate of 
successful vaccination. He also stated 
that he had not seen the appellant's child ; 
that he saw the appellant, who admitted 
the child's name ; and that he, the respon- 
dent, was aware of the before-mentioned 
resolutions passed by the guardians, and 
that notwithstanding these resolutions he 
had taken these proceedings as vaccination 
officer of the parish of Leicester, and that 
he prosecuted as vaccination officer, as he 
contended that his appointment as such 
gave him impliedly power to enforce the 
Acts and to take the present proceedings 
without the authority or directions of the 
guardians. 

On the part of the appellant it was 
contended that the onus lay on the 
prosecution of proving as a condition pre- 
cedent to a prosecution under section 29 
of the Vaccination Act, 1867 : (a) That 
the vaccination officer had received the 
authority or directions of the guardians to 
prosecute where he prosecuted as vaccina- 
tion officer ; (6) That the public vaccinator 
had visited the appellant's house for the 
purpose of vaccinating the child in accord- 
ance with section 1, sub -section 3 of the 
Vaccination Act, 1898, and that the 
public vaccinator had previously served 
notice of his intention so to do. 
On the part of the respondent it was 



contended that the vaccination officer as 
such was not in law bound to receive any 
authority or directions whatever from the 
guardians before he took proceedings 
under the Acts; that resolutions passed 
by the guardians purporting to limit the 
powers of the officer under the Acts were 
vUra vires and of no avail ; that the officer 
when once appointed had, as such, full 
powers independently of the guardians to 
take such proceedings under the Acts, 
and that proof of the notice and visit by 
the public vaccinator was not a condition 
precedent to a prosecution by the vaccina- 
tion officer under the Acts. 

The Justices convicted the appellant, 
but stated a Case. 

The questions for the Court were : (a) 
Whether the vaccination officer, by virtue 
of his appointment as such, without 
directions, general or special, from the 
guardians, at any time and notwithstand- 
ing the guardians' directions not to prose- 
cute in certain specified cases, could insti- 
tute proceedings under the Vaccination 
Acts, 1867 to 1898, as vaccination officer 
of the guardians, {b) Whether it was a 
condition precedent to a prosecution by 
the vaccination officer under section 29 of 
the Act of 1867, that due proof must be 
given of the public vaccinator having 
previously given to the parent of the child 
the notice mentioned in the Vaccination 
Acts, 1867 to 1898, and visited the house 
of the child as therein prescribed. 

RawHneon, K,C. {Schulteas-Young with 
him), for the appellant. — It is a condition 
precedent to a prosecution under sec- 
tion 29 of the Act of 1867, as subsequently 
amended, that pursuant to section 1, sub- 
section 3 of the Vaccination Act, 1898, 
the public vaccinator should, after due 
notice, have visited the home of the child 
and offered to vaccinate it. The absence 
of such a visit is not a mere matter of 
reasonable excuse, affording the parent a 
ground of defence, but it prevents pro- 
ceedings from being taken against him at 
all. It appears from the Vaccination 
Order, 1898, Schedule V., Form A, para- 
graph 5, that the parent is to take no steps 
until the public vaccinator has called. 

Secondly, the vaccination officer cannot 
prosecute as such under section 29 of the 
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Yaocination Act, 1867, without the direc- 
tions in that behalf of the guardians, and 
he clearly cannot do so in spite of their 
directions. The prosecution of offenders 
always has been, and is still, subject to 
the control of the guardians. Flior to 
the Act of 1867 the guardians investi- 
gated cases in which a child had not been 
vaccinated, and, if necessary, took pro- 
ceedings. Section 27, now repealed, of 
that Act empowered the guardians to 
make enquiry into cases in which certifi- 
cates of vaccination had not been received, 
and cause proceedings to be taken against 
the persons in default. Section 28 pro- 
vides that the guardians may pay any 
officer appointed by them to prosecute 
persons chiarged with offences against the 
Act, or otherwise to enforce its provisions. 
Section 29 — the section under which the 
present proceedings are taken — as subse- 
quently amended by the Act of 1898, pro- 
vides that a parent who shall neglect to 
cause his child to be vaccinated, and shall 
not render a reasonable excuse, shall be 
guilty of an offence and Hable to summary 
proceedings. Under that section the 
offence is not complete until the parent 
has failed to render a reasonable excuse, 
and the excuse must be rendered to the 
guardians. By section 5 of the Vaccina- 
tion Act, 1871, the appointment of a 
vaccination officer by the guardians was 
made compulsory. Article 17 of the 
Vaccination Order, 1874, which provided 
that the officer should take such proceed- 
ings as might be necessary under the Acts 
in any case in which the Local Govern- 
ment Board might direct him to do so, has 
been abrogated and has not been reinstated. 
Article 27 (1) of the Vaccination Order, 
1898, requires the officer to produce to the 
guardians lists of children in respect of 
whom the necessary notices have not been 
received, and to submit to them a sum- 
mary of his proceedings under the Acts. 

The Legislature has thus, directly or 
indirectly, entrusted to the guardians the 
duty of determining whether or not pro- 
ceedings should be instituted in any par- 
ticular case. They have control of the 
vaccination officer, who, though he is a 
public officer, is not an independent public 
officer. He can prosecute only subject to 
the reasonable orders of the guardians. 



They employ him as their servant to do 
work which they had previously to do 
themselves. When he declines to pro- 
secute it must be assumed that the guar- 
dians after enquiry are satisfied that there 
is a reasonable excuse. 

In Robinaon v. Lowe [l896] ^ and Bram- 
ble V. Lowe [i897] ^ it was no doubt held 
that the vaccination officer could prose- 
cute without special directions from the 
guardians; but there is no case which 
decides that he can do so without their 
general directions. The latter case was 
decided under section 31 and not under 
section 29 of the Act of 1867. 

ParJUt, for the respondent. 

The Attome^'GenercU (Sir R. B. Firday^ 
K.C.) (ff. SuUon with him), for the 
Local Government Board. — It is not pro- 
vided in section 1, sub-section 3 of the 
Act of 1898, or elsewhere, that the notice 
and visit of the public vaccinator are to 
be a condition precedent to a prosecution 
under section 29 of the Act of 1867. 

Secondly, the vaccination officer is em- 
powered to take proceedings under sec- 
tion 29 of the Vaccination Act, 1867, in 
the absence of or in spite of any directions 
either general or special of the guardians. 
In the present case the directions to take 
no further proceedings given by the resolu- 
tions of June 4 and October 1, 1901, were 
general directions. If the guardians are 
entitled to give such directions they can 
at any time nullify the most important 
powers of this officer whom the Court 
compelled them by mcmdamua to appoint.^ 

The legislation does not countenance 
the view that the directions of the guar- 
dians are necessary. By section 16 of the 
Act of 1867, as amended by the operation 
of section 1 of the Act of 1898. the parent 
of a child is bound within six months 
after its birth to cause it to be vaccinated. 
Section 27 of the Act of 1867, which is 
the only section upon which the appellant 
could have based his case, has been re- 
pealed. Section 29 provides that a parent 
neglecting to cause his child to be vaccin- 
ated and not rendering a reasonable 

(1) 13 Times L. R. 19, 

(2) [1897] M.C. 67 ; 66 L. J.Q.B. 243 ; [1897] 
1 Q.B. 283. 

(3) See Reg, v. Leicester Guard%a/n$ [i899], 
68 L. J. Q.B. 945; [1899] 2 Q.B. 632. 
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excuse shall be liable to summary pro- 
ceedings. In proceedings under that 
section it is the Court and not the guar- 
dians who have to determine whether or 
not there is a reasonable excuse. The 
officer can admittedly institute proceedings 
under section 31 without the directions of 
the guardians, and it would be stranger if 
he could not do so without their direc- 
tions under section 29 also. Section 5 of 
the Vaccination Act, 1871, empowers the 
Poor Law Board (for whom the Local 
Government Board are now substituted) 
to make rules, orders, and regulations 
relating to guardians and vaccination 
officers. Article 26 of the Vaccination 
Order, 1898, provides that every vaccina- 
tion officer shall observe the instructions 
in the Fourth Schedule to the Order. 
Paragraph 6 {d) of that schedule provides 
that if the vaccination officer has not 
received a certificate of vaccination or 
exemption he shall serve a notice on the 
parent, and if that notice is not complied 
with "it will become the duty of the 
vaccination officer under the Vaccination 
Act, 1871, to take proceedings for the 
enforcement of the law." Article 27 (2) 
orders him when required by the guar- 
dians to give them full inforiuation as to 
" any legal proceedings taken by him as 
vaccination officer." It also orders him to 
obey all " lawful " orders of the guardians 
applicable to his office. The word *^ lawful " 
was introduced in order to negative such 
a contention as that of the appellant. The 
function of the guardians according to 
article 28 is to expedite the officer in the 
performance of his duties ; but according 
to the argument of the appellant it is to 
obstruct him. The officer was justified in 
taking proceedings without special direc- 
tions — per Blackburn, J., in Knight v. 
Halliwell [l874].* 

% K,C»^ replied. 



Rawlinaon, 



Lord Alverstone, O.J. — The points 
raised in this case are no doubt of great 
public importance, and it was for that 
reason, and that reason only, that we 
thought it right to hear the Attorney- 
General, so as to be certain that we had 
before us all the material on which the 
judgment should be formed. 

(4) 43 L.J. M.C. 113; L. U. 9 Q.B. 412. 



The first point taken was that the 
prosecution must in every case formally 
prove the notice and the domiciliary visit 
of the public vaccinator before the prose- 
cution can be launched at all. Whether 
that is so or not depends upon certain 
sections of the Vaccination Acts, 1867 
and 1898, which, I think, make the matter 
abundantly clear. Section 16 of the Act 
of 1867 now stands in these terms : '< The 
parent of -every child bom in England 
shall .... or where, by reason of the 
death, illness, absence, or inability of the 
parent, or other cause, any other person 
shall have the custody of such child, such 
person shall .... cause it to be vacci- 
nated by some medical practitioner." The 
reason for the omission from the section 
of all the other words which it originally 
contained, is that, instead of a provision 
that the child shall be taken to the vacci- 
nation officer, there is, in section 1 of the 
Act of 1898, a most salutary provision 
— ^as I think one of the greatest amend- 
ments of the Vaccination Acts — that the 
medical man must visit the home of the 
parent of the child. It is thus the duty 
of the parent to cause the child to be 
vaccinated, and of the medical man to go 
to the home. Section 29, under which 
the prosecution was launched, is in these 
terms : " Every parent or person having 
the custody of a child who shall neglect 
... to cause it ... to be vaccinated, 
or after vaccination to be inspected . . . 
and shall not render a reasonable excuse 
for his neglect, shall be guilty of an ofience." 

Now it seems to us plain that the 
magistrates must consider under the 
question of reasonable excuse whether or 
not there has been a visit; but assum- 
ing no such point is raised, it would be 
involving the parties in a useless and un- 
necessary expense if formal proof should 
be required in every prosecution of those 
conditions without which, of course, 
one cannot leasonably imagine that any 
prosecution would have taken place. The 
statute imposes upon the public vaccinator 
the duty of going to the house, and upon 
the parent the duty of causing his child to 
be vaccinated under those conditions ; but 
to say that the prosecution must prove the 
visit of the officer, or that it is at all 
relevant except in connection with the 
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oonsideratioii of what is a reasonable 
excuse, is an argument in which there is 
nothing substantial. 

The next question — namely, whether 
the consent of the guardians to the pro- 
secution must be shewn, though it does 
not present any greater difficulty, is of 
public importance ; but I may say, speak- 
ing for myseify that I answer it because 
we ha^e been asked to do so. It is a 
question of law which is capable of argu- 
ment, and has been argued before us, but 
I £Bdl to see any grounds on which it can 
be alleged that the consent of the guar- 
dians is a condition precedent to a pro- 
secution under section 29. That section 
provides that every parent or person 
having the custody of a child who does 
not cause it to be vaccinated shall be 
guilty of an offence unless he shews a 
reasonable excuse. There are many cases 
in which the fiat of the Attorney- General 
has to be obtained before proceedings can 
be commenced. My brother Channell re- 
ferred during the argument to the practice 
in cases in lunacy, and I may mention also 
the case of criminal proceedings against 
trustees, where it is necessary for the pro- 
secution to prove the fiat. In my opinion, 
however, there is no ground for saying 
that the consent of the guardians is on 
the face of the statute, or on any con- 
sideration involved in the statute, to be 
made a condition precedent to this pro- 
secution. 

But the Case goes further. We are 
asked to say whether the vaccination 
officer, by virtue of his appointment as 
such, without directions general or special 
from the guardians at any time, and not- 
withstanding the guardians' direction not 
to prosecute in certain specified cases, 
could institute proceedings under the 
Vaccination Acts, 1867 to 1898, as 
vaccination officer of the guardians. Now 
I do not deal with any question which 
may arise as between the guardians and 
the officer as to their relations to him or 
as to any expense he has incurred. I 
deal simply with the question, What are 
the public duties of a vaccination officer ? 
We have again to consider the scheme 
of the Legislature. Section 16 of the 
Act of 1867, which I have already read, 
requires the parent to cause the child to 



be vaccinated. Section 29 creates the 
offence. Section 31 was a section which 
gave an alternative method of getting the 
child vaccinated which was undoubtedly 
imposed originally upon the registrar or 
some officer appointed by the guardians, 
but subsequently by the Act of 1871 upon 
the vaccination officer. Now in my judg- 
ment, having regard to the provisions of 
the Act and the duty which the vaccina- 
tion officer has to perform, he is the 
person upon whom the duty of taking 
proceedings is imposed. 

I should have come to this conclusion 
quite independently of the Vaccination 
Order of 1898, but I think the Order 
makes the matter more abundantly clear. 
It is not as if this was the first Order of 
the kind ever passed. From the years 
1871 and 1874, when the Local Govern- 
ment Board was substituted for the Poor 
Law Board, and when any doubt was re- 
moved as to the powers of the Local 
Government Board in such matters, these 
Orders have from time to time been made, 
and I think the Attorney-General is right 
in saying that this Order is in the position 
of a statute. In the case of Bramhle v. 
Loioe ^ my brother Wright expressed the 
opinion that, notwithstanding the provi- 
sions of artides 16 and 17 of the Order of 
1874 — ^the then existing Order — ^as to the 
power of the guardians to direct prosecu- 
tions, the vaccination officer had for the 
purpose of section 31 the duty to proceed. 
I agree with Mr. Rawlinson that that is 
not a decision upon the section that we 
are here considering, but it is a judgment 
upon an analogous section. 

I need not read again the provisions of 
the Order of 1898, which were referred to 
during the argument, but I would point 
out that there is in article 26 a positive 
order that the instructions in the Fourth 
Schedule are to be obeyed by the vaccina- 
tion officer. Paragraph 6 of that schedule 
provides that the vaccination officer shall 
give a certain notice, and that if it is not 
complied with it will become the duty of the 
vaccination officer under the Vaccination 
Act, 1871, to take proceedings for the en- 
forcement of the law, and Form K (being 
a form of the notice which he is directed 
to serve) tells the person having the 
custody of the child that, failing the 
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vaccination of the child, it will be the duty 
of the officer to take the proper steps for 
securing the enforcement of the law. 

Having regard to the previous legisla- 
tion and the previous Orders, and more 
especially to the powers conferred upon 
the Local Government Board by the Acts 
of 1871 and 1874, that Order is not, in 
my opinion, tfUra vires. Counsel for the 
appellant do not go as far as to say that 
it is tUtra vires. They do not deny that 
the vaccination officer is bound to obey 
the lawful Orders of the Local Govern- 
ment Board, even though he might have 
to take proceedings which were either 
generally or specially prohibited by the 
guardians. I think he is bound to obey 
the Orders of the Local Government 
Board. In my opinion, it is the duty 
of the vaccination officer as such to take 
these proceedings. Mr. Rawlinson has 
said that we ought to assume in this case 
that there was a bona fide investigation 
by the guardians into each of these cases, 
and that they thought upon the merits 
there ought not to be a prosecution in 
any of them. I cannot come to that con- 
clusion, but I do not wish to be thought 
to base my judgment on any narrow 
ground. I base my judgment on the 
ground that it is the duty of the vaccina- 
tion officer under the statutes and Orders 
to see that their provisions are observed. 
I am of opinion that the appeal should be 
dismissed with costs. 

Darling, J. — I am of the same opinion. 
On the first point raised — namely, whe- 
ther it was necessary to prove that the 
public vaccinator had attended at the 
house of the parent, I do not desire to say 
anything. 

The other point raises a legal question — 
namely, whether the vaccination officer 
can legally prosecute for breaches of the 
law if ordei^ by the guardians not to do 
so, and so ordered by them for no reason 
given whatever. Looking at the Case and 
the documents set out in it, we find that 
in efiect the question we are asked is 
whether guardians, who have been com- 
pelled by mandamus to appoint an officer 
to enforce the vaccination laws, can obey 
the law by appointing a vaccination officer, 
paying his salary, and then ordering him 



never to prosecute any one unless he has 
their sealed order to do so, and never 
issuing, or apparently intending to issue, 
any sealed order. It seems to me that to 
act in such a way as these guardians shew 
upon these resolutions that they intend 
to act is simply to claim a right to reduce 
the vaccination laws to an absolute nullity. 
They pass a resolution in which they 
condemn the vaccination officer for pro- 
secuting de&ulters. He brings up a list 
of twelve people, defiiulters ; and another 
list of ten people, de&ulters. They pass 
a resolution instructing him to take no 
further steps instituting proceedings 
against those persons until he receives 
instructions firom the guardians to do so. 
It was very well known that they had 
not investigated the cases for a moment ; 
they do not intend to issue instructions ; 
and they set out in their resolution that 
the guardians will specially authorise him 
in writing under weir common seal to 
prosecute such defaulters, not as have 
broken the law, but — and the words they 
use are very significant — " as they desire 
to be prosecuted." 

I cannot believe that Fiarliament de- 
voted much time and worlds of trouble 
to reduce the vaocination laws to any such 
ridiculous impasse, I think the arguments 
put before us by the Attorney-General 
really were not necessary ; but they made 
the matter so plain that it was to the 
public advantage that they were put for- 
ward. I agree in the judgment of my 
Lord, and in the language in which it 
has been expressed. 

Channell, J. — I agree, and I do not 
think it is necessary to add anything to 
my Lord's judgment. 

Solicitors — Crowders, Vizard & Oldham, agents 
for Owston, Dickixison & Himpson, Leicester, 
for appellant; Fowler & Fowler, Leicester, 
for respondent; Sharpe, Parker, Pritchards, 
Barham & Lawford, for Local Government 
Board. 

[Reported by J, Ritchie^ Stq., 
BarrUter-at-Law. 
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[IN THE COUBT OF APPEAL.] 
Collins, M.R. ^ 
roheb, l.j. i propebtt exchange 

MaTHEW, L.J. XnO. I) v. WANDSWORTH 
1902. I BOARD OF WORKS. 

March 21, 22. J 

[71 L. J. K.B. 615.] 
Metropolis — I^ew Street — JSxpeneee of 
Paving — Apportionment — iStrip of Land 
Added to Old Highway — Metropolis 
Management Act, 1855 (18 <6 19 Vict. 
0. 120), ss. 105 and 250 — Metropolis 
Management Amef^dment Act, 1862 (25 <i& 
26 Vict. c. 102), ss. 77, 98, and 112— 
London Building Act, 1894 (57 ik 58 Vict, 
c, ocxiii,), ss, 9 and 215. 

An old public highway for carriage 
traffic, sixteen feet in width, which prior to 
1855 toas a formed road and teas consti- 
tuted a street by the erection of houses on 
iJie south side, and since 1855 had been 
repaired by the board of works within 
whose district it was situate, was in 1898 
widened on the north side by the addition 
of a strip, tv)enty-f(mr feet in width, and 
houses, sufficient in numher a/nd position 
to constitute a street, were built upon that 
side. An apportionment of the estimated 
expenses of pamng the added strip as a 
new street wnder the Metropolis Manage- 
ment Acts was made by the board upon the 
owners of the premises on the north side of 
the added strip: — Held, that the added 
strip wa^ a new street within the meaning 
of section 105 of the Metropolis Manage- 
ment Act J 1855, and section IT of the 
Metropolis Management Amendment Act, 
1862, and that the apportionment was pro- 
perly made on the owners of the premises 
on the north side of the added strip only. 

Richards v. Kessick (57 L. J. M.O. 48) 
and White v. Fulham Vestry (74 L. T. 
425) approved. 

Appeal of the Property Exchange 
(No. 1), Lim., from the decision of a 
Divisioiial Court (Lord Alverstone, O.J., 
and Lawrance, J.), upon a Case stated hy 
a l^etropolitan police magistrate. 

A summons wds issued at the instance 
of the Wandsworth Board of Works, 
whose powers and duties were by section 4 
of the London Government Act, 1899 
(62 & 63 Vict. c. 14), transferred to the 



council of the borough of Wandsworth, 
calling upon the company to answer a 
claim for 69^. lis. 3^., being the sum 
apportioned by the board on January 31, 
1900, as payable by the company in re- 
spect of certain premises, of which the 
company were the owners, towards the 
expenses of paving a new street called 
" Totterdown (on the north side thereof). 
Tooting." 

At the hearing of the summons the 
following facts were agreed on by the 
parties : 

The street or roadway known as Totter- 
down has at present buildings erected on 
both sides. 

The row of houses on the south side 
was erected before the year 1855 and prob- 
ably as far back as 1825. 

The houses or walls on the north side 
consist of the following premises : (a) the 
flank and flanking fence of the company's 
premises known as 29 St. Cyprian Street, 
Upper Tooting ; (b) the flank and flank- 
ing fence of premises known as 28 St. 
Cyprian Street ; (c) a yard and premises 
belonging to the London General Omnibus 
Co., opening into Totterdown ; (d) a pas- 
sage entrance to the rear of houses in 
High Street, Upper Tooting ; and (e) the 
flank and flanking wall of premises in 
High Street with side entrance opening 
on to Totterdown. 

The company's house and premises 
known as 29 St. Cyprian Street were 
erected in or about the year 1898, and 
purchased by the company in 1899. 

In and for many years prior to the year 
1855 Totterdown Road was a formed road 
used for wheeled and foot traffic from the 
entrance from the High Street, and it was 
then well known as " Totterdown," open- 
ing at High Street at one end and used 
for every description of traffic, and at the 
other end leading into meadows open only 
for foot passengers. Totterdown was a 
public thoroughfare and had been repaired 
when required by the board since 1855. 

In or about the year 1898 Totterdown 
Road was widened from the width of six- 
teen feet to the width of forty feet, and a 
new street known as St. Cyprian Street 
was at the same time made, running into 
Totterdown, but, save and except the 
widening and the building of certain 
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bouses and flanking fences on the north 
side thereof, Totterdown has not altered 
in character or position or in any other 
way since the houses on the south side 
were erected. 

That portion of Totterdown now pro- 
posed to be adopted by the board, being of 
the width of twenty-four feet or there- 
abouts, is bounded on the north by the 
land and messuages above described, and 
on the south by a space of sixteen feet, 
being the old highway known in and for 
many years prior to 1855 as Totterdown. 

In 1899 the amount of 36^. 5«. 6d, was 
claimed by the board from the company 
in accordance with their notice of Octo- 
ber 7, 1899, as being the proper propor- 
tion of the estimated expenses of proposed 
works upon this portion of Totterdown 
payable by the company, and in calcula- 
ting such amount the board took into con- 
sideration that a due proportion would be 
paid by the owners of the houses on the 
aouth side of Totterdown. 

On December 28, 1899, a summons 
was taken out by the board against a 
Mr. Melhuisb, an owner of one of the 
houses on the south side of Totterdown, 
to recover the sum payable by him under 
the apportionment made as in the last 
paragraph mentioned, and was dismissed 
on the ground that Totterdown, as to so 
much thereof as formed the site of the 
old street before the widening took place, 
was not a new street within the meaning 
of the Metropolis Management Acts. 

On February 14, 1900, the company 
received notice from the board demanding 
the sum of 69/. 11 «. 3d, in respect of a 
new apportionment, which in effect ex- 
empted the owners of the houses on the 
south side of Totterdown from the expenses 
of paving the space on the north side of 
the old site. 

The works referred to in the notice 
had not at the time of the hearing of 
the summons been commenced. 

Counsel for the company contended — 
first, that upon the true construction of 
section 105 of the Metropolis Manage- 
ment Act, 1855, and sections 77 and 112 
of the Metropolis Management Act, 1862, 
the portion of Totterdown proposed to 
be adopted by the board — that is, the 
northern portion of twenty-four feet or 



thereabouts — was not a new street within 
the meaning of those Acts, and that the 
resolution of the board of January 31, 
1900, apportioning the estimated expenses 
of paving such alleged new street was 
invalid; secondly, that the resolution of 
the board fixing a new apportionment 
after the decision of the magistrate in 
the case relating to the southern part of 
Totterdown was invalid, on the ground 
that the board were not enabled under 
their powers to make a fresh apportion- 
ment annulling the first apportionment 
and in substitution therefor ; thirdly, that 
the apportionment was invalid inasmuch 
as it was not within the power of the 
board, whilst treating Totterdown in its 
entirety as it exists, to make an appor- 
tionment for the pavement of it longi- 
tudinally, and that, if Totterdown was to 
be regarded in its entirety for the pur- 
pose of judging whether it was or was 
not a new street, the owners of the 
houses on both sides ought to bear their 
proportion of the expenses ; and fourthly, 
that the cases of Richards ▼. Kesnck 
[isssV and While v. FtiUiam VeOry 
[1896^^ did not apply, and that any 
principle appearing therein ought not 
to be applied in the circumstances of the 
case. 

In support of these contentions the fol- 
lowing cases were cited: Robinson v. 
Barton Local Board [1882],* Whitchftreh 
V. FuUiam Board of Works [l866],^ Mile 
End Vestry v. Whitechapel Union [1876],* 
ClacUm Local Board v. Young [1894J,* 
Paddington Vestry v. North Metropolitan 
Railway and Canal [isss],^ St, Giles^ 
CambenoeUf Vestry v. Crystal Palace Co, 
[1892],® and St, George's Local Board v. 
Bollard [l895].9 

The decision of the magistrate was, so 
far as material, as follows : '* Totterdown 

(1) 67 L. J. M.C. 48. 

(2) 74 L. T. 426. 

(3) 52 L. J. Oh. 6, at p. 6 ; 21 Ch. D. 621, at 
p. 633. 

(4) 36 L. J. M.C. 146, at p. 147 ; L. R. 1 Q.B. 
233, at p. 240. 

(5) 46 L. J. M.C. 138; 1 Q.B. D. 680. 

(6) 64 L. J. M.C. 124; [1895] 1 Q.B. 396. 

(7) 63 L. J. Q.B. 316 ; [1894] 1 Q.B. G33. 

(8) 61 L. J. Q.B. 802, at p. 806; [1892] 
2 Q.B.I 3. at p. 40. 

(9) 64 L. J Q.B. 647 ; [1895] 1 Q J3. 702. 
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is in appearance a side street leading out 
of High Street, Upper Tooting. On the 
south side the roadway to the width of 
sixteen feet is an old public highway 
which before and since 1855 has been 
repaired by the board of works, and 
fronting it on the south side is a row of 
seventeen cottages built about seventy- 
five years ago. On the north side a new 
roadway thirty- four feet in width was in 
1898 added to the old highway, and some 
buildings were then erected. In 1899 
the boieurd of works resolved to pave 
Totterdown as a new street under sec- 
tion 105 of the Metropolis Management 
Act, 1855, and took proceedings in this 
Court to recover the expenses of paving 
from owners of the cottages on the south 
side. After argument and a view of the 
place, I decided that the southern side of 
Totterdown — namely, the old highway 
and old cottages — formed an old street, 
and that, therefore, the southern side of 
Totterdown could not be treated as a new 
street under the Act, and that the reso- 
lution, order, and apportionment were 
invalid. The board of works have since 
made another order and apportionment 
under section 105 for the paving of the 
new roadway on the north side of Totter- 
down as a new street, and are proceeding 
to recover the expenses from the owners 
of the houses and land on the north side 
of the new roadway. Counsel for the 
company argued that Totterdown must 
be regarded all together — namely, as a 
street forty feet wide with houses on 
both sides — and that the expenses of 
paving should be charged on the owners 
on both sides. The question is whether 
the modem addition to the old highway 
can be treated separately as a new street 
within section 105 of the Metropolis 
Management Act, 1855. Houses are 
necessary to form a street within the 
Act, as the section itself shews. Houses 
built on one side only will do — see per 
WHIb, J,, m Richards y.Keasick^ 'There 
must be a sufficient number of houses or 
buildings to constitute a street according 
to the ordinary sense of mankind,' said 
Lord Esher, in St. GUea^ CamberweU^ 
Vestry v. Crystal Palace Co?\ adding, 
'how many more than one there must 
be I will not undertake to say. If there 
were only two half a mile apart from 



each other, I should say it would not 
suffice. The whole thing must be looked 
at, the number and character of the 
buildings and their position.' Whether 
there is a sufficient number of houses to 
make a new street for the purposes of 
the Act is a question of fact for the 
magistrates — per Wright, J., in St. Maary^ 
BaUersea, Vestry v. PcUmer [lS96] *° ; 
and see AUen v. FtUham Vestry [lS99].^* 
I can therefore treat a roadway with 
houses on one side only as a street. I 
have already done so with respect to the 
south side of Totterdown, and decided 
that, although a street, it was not a new 
street, ^ow, as to the north side, the 
buildings and roadway are new ; but are 
the number, character, and position of 
the buildings on that side such as to 
form a new street in the ordinary, 
popular, and natural sense of the words ? 
The houses are few in number, they are 
not contiguous, and they do not front the 
roadway in question; but the road is 
short, and the houses are near to each 
other, and, in my opinion, they form a 
new street in the ordinary, popular, and 
natural sense of the words. The resolu- 
tion, order, and apportionment are there- 
fore valid, and the company are liable; 
and I make an order for them to pay tho 
amount claimed by the board." 

The question for the decision of the 
Court was whether the decision of the 
magistrate was right. 

The Divisional Court held that there 
was nothing in the point taken by the 
appellants that the second apportionment 
could not be made, and on the main ques- 
tion confirmed the decision of the magis- 
trate, holding that the only new street 
was the added strip, and therefore the 
expenses must be apportioned among the 
persons whose houses or land abutted 
thereon. 

The company appealed. 

W. L. Richards^ for the appellants. — 
The road must be treated in its entirety, 
as it exists at present, for the purpose of 
deciding whether it is a new street 
within the meaning of section 105 of the 

(10) [1897] M.C. 18 ; 66 L. J.Q.B. 77; [1897] 
1 Q.B. 220. 

ai) [1899] M.C. 82; 68 L. J. Q.B. 460; [1899] 
1 Q.B. 681. 
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Metropolis Management Act, 1855, or 
not. In the first place, it is not a new 
street, but an old street. All that has 
happened is that the old highway on the 
south side, which is an old street, has 
been widened, and the added strip has 
been merged in the old street, so that the 
whole forms an old street. In that case 
none of the frontagers are liable, but the 
expenses of paving must be borne by the 
general rate. 

Secondly, if the whole is not an old 
street, then the whole is a new street, and 
the owners of the houses on both sides 
must bear their proportion of the ex- 
penses of paving. This view is in ac- 
cordance with the authorities. In Dryden 
V. Putney Overseers [ 1876]^^ it was decided 
that an old highway to which new strips 
had been added was a new street within 
the section. 

[Collins, M.R. — The strips in that 
case seem to have been so small that it 
was not suggested that they affected the 
matter at aU. J^ 

In Mile End Vestry v. Whiteehapel 
Union * the vestry directed a new street 
to be paved over half its breadth only, and 
apportioned the costs on the houses 
abutting on the side which was paved, but 
it was held that the owners of the houses 
on both sides ought to have been charged. 
It was clearly the intention of the Legis- 
lature that prima facie the owners of the 
houses and land on both sides of the 
street should bear these expenses — 
Paddington Vestry v. li^orth Metropolitan 
Railway and GoflMsl^ Wright v. Ingle 
[l885],^^ and Metropolis Management Act, 
1862, s. 1. In Wilson v. St. Giles, Cam- 
herweU, Vestry [l89l] ^* an old public foot- 
way, which was repairable by the inhabi- 
tants at large, and had been repaired at 
the ratepayers' expense, was treated to- 
gether with a new roadway, which had 
not been repaired or taken over by the 
local authority, as forming in its entirety 
a new street, and the owners of the 
property abutting on the old footway 
were called on to pay a proportion of the 
expenses incurred in connection there- 
CIS) 1 Ex. D. 223. 

(13) 66 L. J. M.O. 17; 16 Q.B. D. 379, at 
p. 388. 

(14) 61 L. J. M.O. 8; [1892] 1 Q.B. 1. 



with. Section 98 of the Metropolis Man- 
agement Act, 1862, since repealed by 
section 215 of the London Building Act, 
1894, was at that time in operation. 
That section provided that no existing 
road of a less width than forty feet should 
be laid out for building as a street for the 
purposes of carriage traffic, unless widened 
to forty feet, and any road thereafter to be 
formed or laid out for that purpose should 
be deemed to be a new street. Down 
to the repeal of that section in 1894, 
therefore, the whole of a road widened in 
accordance with the requirements of this 
section became a new street. It cannot 
be that the repeal of the section by the 
London Building Act, 1894, for the sole 
purpose of giving the local authority a 
discretion in the matter by section 9 of 
that Act, had the effect that, whereas up 
to 1894 the whole of a widened road was 
a new street, since 1894 only the strip 
added for widening becomes a new street. 
The cases of Rtchaards v. Kessick ^ and 
White V. Fulham Vestry,^ on which the 
Divisional Court based their judgment, 
are distinguishable. Richards v. Kessick ^ 
was a decision upon section 150 of the 
Public Health Act, 1875 (38 & 39 Vict, 
c. 55), which does not deal with " new 
streets " at all, but with any street within 
an urban district " or the carriage way 
footway or any other part of such street," 
and the notices thereunder are to be 
addressed to the owners or occupiers of 
the premises "fronting adjoining or 
abutting on such parts thereof ss may 
require to be sewered, levelled, paved," 
or otherwise dealt with. Section 105 of 
the Metropolis Management Act, 1855, is 
materially different in its terms. 

[Collins, M.B., referred to the defini- 
tion of the word " street " in section 250 
of the Metropolis Management Act, 
1855.] 

The case of Mile End Vestry v. WhiU- 
chapel Union ^ decides that under the 
Metropolis Management Acts a street can- 
not be dealt with longitudinally. Richards 
V. Kessick ^ is therefore distinguishable. 
White V. Fulham Vestry^ is also distin- 
guishable upon the ground that in that 
case the vestry had previously exercised 
their powers under section 105 of the 
Metropolis Management ^ct, 1855, with 
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regard to the road as it existed before the 
widening, and, the owners of the premises 
on one side having once paid an appor- 
tionment of the expenses of paving the 
street on which their premises abutted, 
oould not be called upon under the section 
to make a second payment in respect of 
paving expenses.^^ 

Mattinaony K.C, and J. C. EarU, for 
the respondents. 

[Collins, M.R.— What is the eflTect of 
the repeal of section 98 of the Metropolis 
Management Act, 1862, with respect to 
the taking over by the corporation of 
streets less than forty feet in width ?] 

Section 9 of the London Building Act, 
1894, was substituted for that section, 
and provided that the corporation may 
refuse to sanction such a street, upon 
giving notice of such refusal within two 
months. In practice, where a new 
street, although less than forty feet in 
width, is contiguous to an old highway in 
combination with which it forms a street 
more than forty feet in width, the cor- 
poration do not refuse their sanction, but 
take the street over. The provision relied 
on by the appellants that any road there- 
after to be formed for the purposes of 
carriage traffic should be deemed to be a 
new street, was entirely omitted from the 
substituted section. The intention of the 
Legislature was merely to provide a street 
of sufficient width for carriage traffic, and 
that requirement is in such circumstances 
complied with. 

[They were stopped by the Court.] 

Collins, M.R. — This case raises the 
question whether a strip of land which 
has been dedicated as a highway, and 
constituted into a street, can be treated 
by itself as a new street within the mean- 
ing of section 105 of the Metropolis 
Management Act, 1855, apart from and 
without taking into consideration an 
adjoining old street to which it has been 
added. 

It appears from the finding of the 



(15) No argument was addressed to the 
Court of Appeal in support of the contention 
that the board had no jurisdiction in the 
circumstances to make a second apportion- 
ment. 



magistrate that there was an old public 
highway sixteen feet wide, which had be- 
come an old street. On the south side 
were a number of cottages built about 
seventy-five years ago, which were a &ctor 
in constituting the highway into a street. 
To this highway substantial and per- 
manent repairs have been done by the 
local authority since 1855, whenever they 
were required. In 1898 a new strip 
twenty-four feet wide was added to the 
old highway on the north side, and build- 
ings have been erected on that side. The 
local authority having resolved to pave 
the added strip, the question arose by 
whom the expenses of the paving were to 
be borne. At first the local authority 
made an apportionment upon the front- 
agers on both sides, but the magistrate 
held that the apportionment was wrongly 
made on the frontagers on the south side. 
The board accordingly amended the ap- 
portionment, and issued a new apportion- 
ment levied on the owners of premises 
abutting on the north side only. Upon a 
summons to enforce that apportionment 
the magistrate held that the added strip 
is a new street, on which the appellants' 
and the other premises on the north side 
abut, thus affirming the right of the local 
authority to apportion the whole of the 
expenses upon the owners of those pre- 
mises, and exempting the owners of 
premises abutting on the south side of 
the old highway from all liability. The 
Divisional Court confirmed the decision 
of the magistrate. 

The appellants, in support of their 
appeal, have put forward two contentions. 
The first is that the whole area of the old 
highway and the added strip must be 
taken as forming one entity and consti- 
tuting one new street, so that the appor- 
tionment of the paving expenses must be 
made upon the cottages on the south side 
as well as upon the premises abutting 
upon the north side, notwithstanding that 
it must be presumed that the cottages on 
the south side have borne their share — it 
may be as part of the general rate — of 
the expenses of the repair of the old road. 
Their second contention is that the added 
strip was merged in the old highway, and 
that no right of apportionment of the 
expenses upon the frontagers existed at 
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all, and the expenses mast be borne by 
the general rate. 

The provision of section 105 of the 
Metropolis Management Act, as to the 
persons who are to pay to a vestry or 
board the expenses of paving a new street 
under that section, is that " the owners 
of the houses forming such street shall, 
on demand, pay to such vestry or board 
the amount of the estimated expenses of 
providing and laying such pavement/' and 
section 77 of the Metropolis Management 
Amendment Act, 1862, further provides 
that " the owners of the land bounding 
or abutting on such street shall be liable 
to contribute to the expenses or estimated 
expenses of paving the same, as well as 
the owners of houses therein." The ap- 
pellants contend that the owners of the 
cottages on the south side are within 
these provisions, and, if they are right in 
their view that the added strip and the 
old highway together form one entity 
which is a new street, that would be the 
case. The magistrate, however, and the 
Divisional Court have held that the added 
strip on the north side is the new street, 
and that the owners of premises abutting 
on that street are the only persons who 
have to pay the paving expenses, and not 
the owners of the cottages on the south 
side of the old highway, since they are 
not owners of premises abutting on the 
new street. The matter depends on the 
question whether a new street can be 
formed by adding and dedicating a new 
strip running alongside an old highway. 
The Divisional Court based their decision 
that a new street can be so formed upon 
the authority of two cases which seem to 
me to be precisely in point. They are 
both decisions of old standing, with which, 
even if this Court considered that they 
were not well decided, it would be 
dangerous to interfere. Innumerable 
cases have been dealt with upon their 
authority, and this Court ought not to 
interfere with such old-established prac- 
tice without urgent necessity. On ex- 
amination of the cases, however, I think 
that they are well decided ; and, that 
being so, the only question is whether 
they are distinguishable from the present 
case. 

The first case is that of Eicharda v. 



Kessiok,^ and it seems to me that that case 
is absolutely in point. There owners of land 
adjoining a highway repairable by the 
inhabitants at large erected houses on. 
their land, and threw open to the high- 
way a strip of land in front of them, and 
it was held that the bouses with the strip 
of land in front together formed a street 
within the meaning of section 150 of the 
Public Health Act, 1875, which the 
urban sanitary authority ,of the dis- 
trict could compel the frontagers to pave, 
channel, and kerb under that section. 
The facts appear to me to be undistin- 
guishable from those of the present case, 
and therefore the decision is in point here 
unless some valid distinction between the 
two cases can be found. The appellants 
sought to distinguish that case, upon the 
ground that it was under the Public 
Health Act, 1875, whereas the present is 
under the Metropolis Management Act, 
1855. They pointed out that section 150 
of the Public Health Act, 1875, deals 
with '^ any street within any urban dis- 
trict (not being a highway repairable by 
the inhabitants at large), or the carriage- 
way, footway, or any other part of such 
street," and gives permission to the local 
authority to require " the owners or occu- 
piers of the premises, fronting, adjoining, or 
abutting on such parts thereof as may 
require " to have certain works done upon 
them, to carry out such works. They con- 
tended that these words placed an obliga- 
tion under the Public Health Act on 
owners of premises abutting on a part of 
a street, and justified the action of the 
local authority in Eicharda v. Kesaick,^ 
but that no similar words are to be found 
in the Metropolis Management Act, 1855, 
to justify the action of the local authority 
in this case. But when I look at the 
definition of the word " street " given in 
section 250 of the Metropolis Management 
Act, 1855, and adopted by section 112 of 
the amending Act of 1862, I find that 
"the word 'street* shall apply to and 
include any highway (except the carriage 
way of any turnpike road), and any road, 
bridge (not being a county bridge), lane, 
footway, square, court, alley, passage, 
whether a thorough&re or not, and a part 
of any such highway, road, bridge, lane, 
footway, square, court, alley or passage." 
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Therefore we get from this definition 
clause similar words — namely, the words 
•* a part of any such highway, road, &c." 
— to the words which are used in sec- 
tion 150 of the Public Health Act, 1876. 
The effect of these words is that section 77 
of the Metropolis Management Act, 1862, 
applies to owners of premises abutting on 
apart of a street, just as much as sec- 
tion 160 of the Public Health Act, 1876. 
The case of Eiehards v. Eessick^^ therefore, 
is exactly in point, and no tangible distinc- 
tion exists between the two cases. 

The second case on which the Divisional 
Court rested their decision was White v. 
Fviham Veairy,^ In that case a road, 
which was an unpaved *' new street " with 
houses and a footpath on the north side 
only, and vacant land on the south side, 
was in 1870 paved to the satis&ction of 
the local authority under section 105 of 
the Metropolis Management Act, 1855. 
The expenses of such paving were appor- 
tioned upon and were paid wholly by the. 
owners of the houses on the north side, 
and the vestry afterwards kept the whole 
of such pavement in repair out of the 
general rates. In 1888 the owner of the 
vacant land on the south side, by an 
arrangement with the vestry for widening 
the road, set back his fence thirteen feet, 
and dedicated this strip, and the vestry 
kerbed a new footpath seven feet in 
width on the south side, and paved and 
metalled the remaining six feet out of the 
general rates. The only part left unpaved 
was the new footpath of seven feet, and, 
houses having been built upon the south 
side, the vestry resolved in 1894 to pave 
this footpath as a "new street," and 
apportioned the expenses on the owners 
on the north side of the road as well 
as on the owners on the south side. In 
these circumstances Mr. Justice Hawkins 
and Mr. Justice Yaughan Williams held 
that the apportionment was on a wrong 
basis, since the only new street was 
the new footpath, which formed no part 
of the old road ; and, as the houses 
on the north side did not abut on 
this new footpath, the owners of such 
houses could not be called upon to con- 
tribute to the expenses of paving the 
same. The added strip in the present 
case corresponds with the footpath in that 



case, and it is no more possible to make 
the cottagers on the south side of the old 
highway chargeable in this case than it 
was to make the owners on the north side 
chargeable in that case. It is true that 
the vestry in that case had previously 
exercised their powers under section 105 
of the Metropolis Local Management Act, 
1855, with regard to the whole breadth of 
the road as it existed in 1870, and that 
circumstance did not exist in the present 
case ; but other circumstances exist which 
equally take the old highway out of the 
category of ever becoming a " new street,'' 
and therefore this case also is in point, and 
I think it was well decided. For the 
reasons I have given, I think that the 
appeal fails* 

BoMER, L.J. — I am ofthe same opinion. 
.The main argument of the appellants leads 
to the proposition that if an old street is 
widened by a strip being thrown into it on 
one side the whole area ipso facto becomes 
a new street within the meaning of the 
Metropolis Local Management Acts, so 
that the local authority can deal with it 
as such, and make the owners of premises 
abutting on the old street liable for paving 
expenses under those Acts. It may be 
that they would be even doubly liable, 
because, if the appellants' argument is cor- 
rect, then, if a street is formed by houses 
being built upon one side and is paved, 
and the expenses of the work are appor- 
tioned and paid, yet if a strip is after- 
wards added on the other side, and houses 
are built on that side, the owners of the 
premises on the side first built would be 
liable to a fresh apportionment for the 
paving of the strip. In my opinion, it 
cannot be that, where the owners of 
premises on one side of a street are in a 
position to have the street repaired out of 
the general rate, they can be deprived of 
that advantage by the owners on the other 
side widening the street by dedicating an 
additional strip. I do not think that the 
Court can be bound to arrive at such a 
conclusion. On the contrary, I think that 
the cases which have been cited and shew 
that that is not so are well decided. In 
the present case the &cts found by the 
magistrate shew that there was an old 
public highway which was formed into a 
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street seventy-five years ago by houses 
being built on the south side, and that, 
save and except for the widening on the 
north side which took place in 1898, the 
street has not altered in character or posi- 
tion, or in any other way, since the houses 
on the south side were erected. On that 
finding it would, I think, be an extra- 
ordinary conclusion for this Court to 
arrive at, if we held that this old street 
had by the action of the owners on the 
north side become a new street. 

With regard to the argument of the 
appellants, based on section 98 of the 
amending Act of 1862, which provides 
that roads laid out as streets for the 
purpose of carriage traffic are to be of the 
full width of forty feet, it seems to me 
that the simple answer t.o it is that the 
section was repealed before the widening 
of this street by section 215 of the London 
Building Act, 1894 (57 & 58 Vict. c. 
ocxiiL). Section 9 of that Act is substi- 
tuted for the repealed section, and gives 
the local authority power to refuse to 
sanction a new street less than forty feet 
wide if so minded, with the result that 
there may be a new street less than forty 
feet in width if the sanction of the local 
authority is not refused within a specified 
time. For all I know, the repeal of 
section 98 of zhe Act of 1862 and the 
altered wording of section 9 of the London 
Building Act, 1894, may have been for the 
very purpose of meeting such an argument 
as that addressed to us in this case. 

The alternative contention, that the 
strip was merged in the old highway and 
that the whole area became an old street, 
really amounts to an argument that if an 
owner of land throws a substantial strip 
into a road so as to get a valuable front- 
age, he is able in every case to throw 
the expense of paving on to the general 
rates. I do not see why such a gift should 
be made to him. There is nothing in the 
Acts dealing with these matters which 
requires us to hold that frontage land 
which has in this way really been made to 
front upon a new road must be regarded 
as fronting an old road. The authorities 
Rhew that, on the contrary, the Courts 
have treated such a strip as a new street 
in circumstances where the strip is of a 
substantial character. Here the new 



street is larger and more important than 
the old street ; and in these circumstances 
I have no doubt that the argument that 
the whole area became an old street fails, 
and that the decision of the Divisional 
Court must be affirmed. 

Mathew, L.J. — I am of the same 
opinion. In this case the appellants have 
put forward two contentions. One con- 
tention was that the whole area of the 
old highway and the strip thrown in is an 
old street, just as, if a new room be added 
to an old house, the whole would be re- 
garded as an old and not a new house. 
The other view was that the whole was a 
new street, because the new strip altered 
the old street and communicated its new- 
ness to the whole. This argument depended 
in a large measure upon section 98 of the 
Metropolis Management Amendment Act, 
1862, on which counsel relied, notwith- 
standing that it has been repealed by the 
London Building Act, 1894. It cannot, 
however, be regarded as unimportant that 
that section has been in faict repealed, 
probably for the reason that to allow it to 
remain worked injustice. The answer to 
both the contentions of the appellants is 
that neither of them is in accordance with 
the facts. The street, as it now exists as 
a whole, is not an old street. Neither is 
it a new street. It is an old street and a 
new street combined. Why should not the 
added part be regarded as a new street ? 
To regard it as such is to accept as well 
decided the two decisions of Richards v. 
Kessick^ and White v. Fulham Veatn/^'^ 
both of which are in point. In White v. 
FvUiam Vestry ^ a street was widened, and 
the expenses of paving the new strip were 
apportioned on the old frontagers on the 
other side as well as on the frontagers to 
the strip. The Divisional Court held 
that the vestry had jurisdiction to make 
this apportionment. It has been argued 
that there is a distinction between that 
case and the present, because there the 
old frontagers were exempt by reason of 
their having been called on to contribute 
before; but here the frontagers on the 
south side are equally exempt, because 
for other reasons they are not liable to 
any such burden as that sought to be 
imposed upon them. It seems to me 
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that, if they were held to be liable, the 
result would be unjust. There is no 
reason for holding that the cases I have 
referred to were wrongly decided, and 
consequently the appeal fails and must 
be dismissed. 

Appeal dismiaaed. 



Solicitors— Frederick Du Bois, for appellants ; 
W. W. Young, Son & Ward, for respondents. 

[^Eeported by Jo$eph Smith, JBfq., 
Barrittw-at-Laao, 



EGHAM RURAL 

COUNCIL V, 

GORDON. 



Lord Alverstone, C.J. 
Darling, J. 
Channell, J. 
1902. 
April 16. 

[71 L J. Q.B. 523.] 

Uighway — Repairs — Extraordinary 
Traffic — Person ** by or in conaeqtienoe of 
whose order " Traffic has been Conducted — 
Highways and Locomotives (Amendment) 
Act, 1878 (41 cC' 42 Vict. e. 77), s. 23— 
Loo(miotivesAct, 1898 (61 <fe 62 yiet, o. 29), 
s. 12, svh-s, 1 (c). 

The defendanty who was building a house 
in the plaintiffs^ district^ ordered from a 
brick company a quantity of bricks to be 
delivered upon the building kmd, btU gave 
no instructions as to the mode in which 
they were to be delivered. The brick company 
gave an order to a contractor to deliver the 
bricks by means of a traction-engine and 
trucks, Damagehaving beencaused to certain 
roads by the excessive weight of the engine 
and trucks, an action wets brought in the 
Cotmty Court to recover the amount of the 
expenses of repairing the roads : — Held, 
that ihe County Court Judge toas not 
wrong, under the circumstances, in coming 
to the conclusion that the defendant tvos 
not a person ** by or in consequence of 
whose order " the traffic had been conducted 
within the meaning of section 23 of the 
Highways and Locomotives (Amendm^ent) 
Act, 1878, as amended by section 12, sub- 
section 1 (c) of the Locomotives Act, 1898, 
and that he was therefore not liable. 

Appeal from Chertsey County Court. 
The plaintiffs' claim was for damages 



in respect of extraordinary expenses in- 
curred by them in repairing certain roads 
by reason of the damage caused by exces- 
sive weight passing along the same, or 
extraordinary traffic thereon, it being by 
or in consequence of the defendant's order 
that such weight or traffic had been con- 
ducted within the meaning of the provi- 
sions of the Highways and Locomotives 
(Amendment) Act, 1878, and the Locomo- 
tives Act, 1898. 

The defendant, who was building a 
house at Englefield, and required a quan- 
tity of bricks for that purpose, gave to 
the Bracknell Brick and Tile Co. an order 
for 250,000 bricks, to be delivered on the 
building land. The company gave an 
order to a contractor to deliver the bricks 
by means of a traction-engine and trucks. 
The defendant was at this time abroad. 
He gave no instructions as to the mode 
in which the bricks were to be delivered, 
and did not know that a traction-engine 
and trucks would be employed for the 
purpose. The plaintiffs alleged that the 
damage to the roads only began to occur 
when the engine and trucks commenced 
to ply. 

The County Court Judge held that the 
case was one of excessive weight, but that 
it had not been caused in consequence of 
the defendant's orders. 

Macmarran, K,0, (C. F, Pritchard and 
McCaknont Hill with him), for the plain- 
tiffs. — Section 23 of the Highways and 
Locomotives (Amendment) Act, 1878, 
gives the road authority power to recover 
the expenses of extraordinary traffic from 
" any person by whose order " such weight 
or traffic has been conducted. And by 
section 12, sub-section 1 (c) of the Loco- 
motives Act, 1898, the words " by or in 
consequence of whose order " were sub- 
stituted for the words in the earlier Act. 
The statute of 1898 was passed in con- 
sequence of the decision in Kent County 
Council -v, Gerard (Lord) [l897],^ and its 
object was to enable the local authority to 
sue the person for whose benefit what has 
taken place has been done. Although the 
defendant may have given no directions as 
to how the goods are to be delivered, he is 
nevertheless liable if they are brought in 

(1) [1897] M.C. 326; €6 L. J. Q.B. 677: 
[18&7] A.C. 633. 
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a lawfal way and damage is thereby caused 
to the road. Epsom Urban Caunoil v, 
London County Council [1900] ' is an 
authority in favour of the plaintiffs. 
[He also cited Hill v. Thomas [1893].'] 
Danckwerts, K,C. {R. Ctmningham Glen 
with him), for the defendant. — ^The em- 
ployment of the traction-engine and 
trucks was for the benefit of the brick 
company. The County Court Judge 
held that the damage was not caused in 
consequence of the defendant's orders. 
That was a question of fact. In any case, 
the damage was not the natural and ordi- 
nary consequence of any order of the 
defendant. 
Macmorran, K.C, replied. 

Lord Alvebstone, C.J. — This case is 
not free from difficulty. There is great 
weight in the argument on behalf of 
the plaintiffs that it was intended by 
the Act of 1898 to make the person 
responsible for whom the goods were 
being carried in the ultimate result. It 
is difficult to say, however, that the 
County Court Judge went wrong in law, 
or applied a wrong principle of law. He 
held that these unusually large loads of 
bricks being brought over the roads in 
heavy trucks by steam traction was not 
in consequence of the defendant's orders. 
That must amount to a finding that the 
mode in which the bricks were conveyed 
was in no way affected by the defendant's 
order, and that it was not necessary that 
they should be brought in that way be- 
cause of any direction he had given. That 
being so, the Judge has negatived the 
fact that the defendant was a person '* by 
or in consequence of whose order" the 
traffic in question was conducted within 
the meaning of section 12, sub- section 1 (c) 
of the Act of 1898. If that is the true 
view, I do not think that the County 
Court Judge has misdirected himself on 
any question of law. 

Upon the facts, I think that the learned 
Judge was not wrong in coming to the 
conclusion that the damage caused by this 
heavy traffic was not in consequence of 
any order given by the defendant, but 

(2) [1900] M.C. 269 ; 69 L. J. Q.B. 933 ; 
[1900]2Q.B. 751. 

(3) 62 L. J. M.C. 161 ; [1893] 2 Q.B. 333. 



was in consequence of the vendors choos- 
ing this particular mode of fulfilling their 
contract. 

Darling, J. — I am of the same opinion. 
To accept the argument put forward by 
the counsel for the plaintiffs would be to 
hold that whoever gives an order for 
goods is liable for any damage caused to 
the roads in the course of their delivery. 
The words "in consequence of whose 
order" mean no more than that the 
order is naturally, though not inevitably, 
followed by damage. Here the County 
Court Judge has found that the damage 
was not caused in consequence of the 
defendant's orders, and I cannot say that 
in law he was not entitled to come to that 
conclusion. 

Channell, J. — I am of the same opi- 
nion. The words ''in consequence of 
whose order " mean natural but not neces- 
sary consequence — that is to say, that 
where the damage naturally results from 
the order, it is within the Act, although 
it is not the necessary consequence. The 
County Coyrt Judge must be taken to 
have found that the damage was caused 
by the mode in which the vendors sent 
the bricks, and that this was not the 
natural consequence of his order. It is 
really a question of fact, and the evidence 
in the case of a larger quantity of bricks 
having been delivered in the same road 
without any damage having resulted 
clearly justified the County Court Judge 
in arriving at the conclusion he did. The 
decision of Mr. Justice Bigham in Epsom 
Urban Council v. London County Council * 
does not quite cover this case, though no 
doubt it goes a long way towards it. 

Appeal dismissed. 

Solicitors— Wood, Bigg & Nash, agents for A. 
Dallas Brett, Egham, for plaintiffs; A. M. 
Bradley, for defendant. 

[Reported by F. Co/eper, Esq , 
Barrister -a t-Lan, 
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GITT BAILWAT 

V, TILLBTT. 



LoBo Alybbstone, C. J. 
Dablino, J. 
Chaknell, fl. 
1902. 

April 21. May 3. J 

[71 L. J. K.B. 625.] 

Lands Clauaes Act — Compensation — 
Claim hy Yearly Tenant — Determination 
by Juettoea — Jurisdiction to Enquire into 
Claimants Title — Demand of Possession 
— Condition Precedent — Lands Clatises 
Act, 1845 (8 Viet. c. 18), s. 121. 

The jurisdiction of the Justices under 
section 121 of the Lands Clauses Consoli- 
dation Acty 1845, is limited to determining 
the amount of the compensation on the 
basis of the interest alleged by the claimant ^ 
and does not extend to enquiring whether 
that interest is his true interest. 

On June 14, 1899, a railway company 
gave notice to treat to the tenants for a 
term of certain premises. On Decent 25, 
1899, the term expired^ but the tenants hdd 
over on a yearly tenancy. In March, 1900, 
the tenants ceased to occupy the premises, 
but retain^ the keys. On February 22, 
1901, the companvy, having taken an 
assignment of the landlord! s interest, puUed 
the premises down. The tenants claimed 
compensation on the basis of a yearly 
tenancy. In proceedings tender section 121 
of the Lands Clauses Consolidation Act, 
1845, to han>e the amount of the compensa- 
tion determined by two Justices, — Held, 
that it was a condition precedent to the 
right to proceed under the section that the 
tenant had been required to give up posses- 
sion before the expiration of his term or 
interest; that the circurnstances disclosed 
no requirement to give up possession unthin 
the meaning of the section ; and that Ae 
Justices had no right to assess the com- 
pensation. 

Case stated by an Alderman of the City 
of London. 

On October 10, 1901, the respondent, 
James Tillett, applied to a Court of sum- 
mary jurisdiction sitting at the Guildhall 
in the City of London to determine the 
amount of compensation to be paid to him 
as receiver and manager of the business 
of Messrs. Tillett & Yeoman under the 
Lands Clauses Consolidation Act, 1845, 



by theappellants, in respect of 32 Finsbury 
Pavement in the said City. 

On October 28, 1901, the summons was 
heard by the alderman (having by law 
the authority of two Justices), when he 
determined the amount of compensation 
to be 560^. 

The following facts were proved or 
admitted before the alderman : 

In 1899 the respondent, with Frank 
Yeoman and Clement Andrews, carried 
on the business of auctioneers and sur- 
veyors, under the style of Tillett & 
Yeoman, in part of the basement of No. 32 
Finsbury Pavement aforesaid, which they 
held from their immediate landlord 
Matthew Jervoise Jarvis, who acted as 
solicitor for them and the respondent 
with reference to the claims and proceed- 
ings hereinafter mentioned. When the 
tenancy on which Tillett & Yeoman 
held the premises was created it was 
agreed that it should expire on December 
25, 1899, but Tillett & Yeoman remained 
in possession after that date. 

Negotiations were entered into between 
Tillett & Yeoman and Jarvis with a 
view to extend the tenancy the result 
of which was at issue between the respon- 
dent and the appellants, but the corre- 
spondence was not produced before the 
alderman. 

On June 12, 1899, notice to treat was 
served on behalf of the appellants on 
Jarvis, and on June 14 a like notice was 
served upon the members of the firm of 
Tillett & Yeoman. 

On July 3, 1899, Tillett & Yeoman sent 
in a claim for compensation on the basis 
of an interest which they were ultimately 
unable to support. 

In March, 1900, Tillett <k Yeoman for 
their own purposes went out of actual 
occupation of the premises, but retained 
the keys. 

On January 1, 1901, Jarvis assigned to 
the appellants his lease of No. 32 Finsbury 
Pavement. The assignment recited that 
the agreement for the sale of the lease was 
subject to the rights as against the appel- 
lants (if any) of Tillett & Yeoman, who 
were stated therein to have been until 
recently in occupation of part of the 
basement. 

The assignment recited an alleged 
I 
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underlease dated March 6, 1900, from 
Jarvis to Tillett & Yeoman, the validity 
of which was in the assignment stated to 
be disputed by the appellants, and the 
assignment was expr^sed to be made 
subject to the rights as against the appel- 
lants (if any) of Tillett & Yeoman under 
the underlease or other shorter tenancy 
(if any), but the appellants did not thereby 
admit any rights. 

The appellants on or about February 22, 
1901, commenced to pull down the 
premises. 

The before-mentioned claim was aban- 
doned, and on August 29,1901, the respon- 
dent Tillett, as receiver and manager, ap- 
pointed by the Court, of the business of 
Tillett & Yeoman, sent in a claim for 
560/. on the basis of a tenancy from year 
to year of a portion of the basement of 
No. 32 Finsbury Pavement, and it was 
for the purpose of assessing the compen- 
sation under this claim that the summons 
above mentioned was issued, and the alder- 
man was asked to determine under sec- 
tion 121 of the Lands Clauses Act, 1845,' 
the amount of such compensation. 

On the hearing of the summons it was 
objected, on behalf of the appellants, that 
the alderman had no jurisdiction to deter- 
mine the amount of the compensation 
claimed, and that the summons ought to 

(1) The Lands Claases Consolidation Act, 
1815, provides: Section 121: "If any such 
lands [i.e. lands subject to leases] shall be in 
tne possession of any person having no greater 
interest therein than as tenant for a year or 
from year to jear» and if such person be 
required to g^ve up possession of any lands so 
occupied by him before the expiration of his 
term or interest therein, he shall be entitled to 
compensation for the value of his unexpired 
t^rm or interest in such lands, and for any just 
allowance which ought to be made to him by 
an in-coming tenant, and for any loss or injury 
he may sustain, or if a part only of such lands 
be required, compensation for the damage done 
to him in his tenancy by severing the lands 
held by him, or otherwise injuriously afiFecting 
the same; and the amount of such compensa- 
tion shall be determined by two justices, in 
case the parties differ about the same ; and 
upon payment or tender of the amount of such 
compensation all such persons shall respec- 
tively deliver up to the promoters of the under- 
taking, or to the person appointed by them to 
take possession thereof, any such lands in their 
possession required for the purposes of the 
Special Act." 



be dismissed on the grounds (a) that the 
premises in respect of which compensation 
was sought were not in the possession of the 
respondent or of Tillett & Yeoman within 
the meaning of section 121, and (5) that 
the respondent and Tillett & Yeoman, 
on the facts before the alderman, were 
not within section 121, or entitled to issue 
the summons, or to claim to have compen- 
sation assessed. 

The alderman decided to assess the 
compensation as required by the summons, 
on the ground that the respondent and 
Tillett & Yeoman could only obtain 
compensation and get it assessed under 
section 121 and on the authority oi Reg, 
V. Kennedy [lS93] ^ and Beaisy Heath 
Railway v. North [l894]*; and he as- 
sessed the compensation at 560/. 

The question for the Court was whether 
the respondent and Tillett in Yeoman 
were entitled to have the compensation 
the subject of the claim of August 29, 
1901, determined under section 121, and 
whether the alderman was right in assess- 
ing the same accordingly. 

If the Court was of opinion in the 
affirmative, the award was to stand ; but 
if in the negative, the award was to be set 
aside and the summons dismissed. 

HanseU^ for the appellants. — The 
alderman had no jurisdiction to assess the 
compensation under section 121 of the 
Lands Clauses Consolidation Act, 1845. 

The interest of the respondent or his 
firm in the premises was not a subject for 
compensation under that section. The 
only interest in respect of which they 
could claim compensation was their inte- 
rest on June 12, 1899, when notice to 
treat was given — Edwards, Ex parte 
[l87l]*— and on that date they held not 
from year to year, but for a greater inte- 
rest — namely, for a term of years. 
Farther, the claim is in respect of a 
tenancy from year to year, but there 
never was in fact any such tenancy. Up 
to December 25, 1899, the firm held for a 
term of years ; from that date to March, 
1900, they were holding over or were 
mere tenants at will ; and on the latter 

(2) 62 L. J. M.O. 168 ; [1893] 1 Q.B. 533. 
C3) 64 L. J. M.O. 17 ; [18941 2 Q.B. 579. 
(4) 40 L. J. Ch. 697 ; L. R. l2 Eq. 389. 



Digitized by 



Google 



THE DUTIES OF MAGISTRATES. 



115 



Great Nobthbbn and City Railway v, Tillett. 



date they went oat of possession, merely 
retaining the keys. 

Secondly, the firm were not required to 
give up possession of the premises. A 
demand to give up possession is a con- 
dition precedent to a right to compensa- 
tion under the section — Reg, v. Stone 
[lS66].^ A notice to treat is not equiva- 
lent to such a demand — Reg. v. Stone.^ 

[Channell, J. — Did not the appellants 
by pulling down the premises in effect 
require the tenants to give up posses- 
sion t] 

It appears from the section that the 
tenant must not only be in possession of 
the premises, but in actual occupation, at 
the time when he is required to give up 
possession. In the present okae the occu- 
pation of the tenants had ceased before 
the premises were pulled down. Their 
retention of the keys was not a construc- 
tive occupation. 

Ooff, for the respondent. — The alder- 
man had jurisdiction under section 121 
to assess the compensation. He was 
bound to assess it on the basis of the in- 
terest alleged by the respondent. It was 
no part of his duty to enquire whether 
the respondent or his firm had a title as 
tenants from year to year. Where the 
compensation is assessed by an arbitrator 
or by a jury it is assumed that the 
claimant has a valid title, and no question 
as to title can be raised until the amount 
of the compensation has been settled — j)er 
Lord Esher, M.R., in Sast London Rait- 
wayj In re; OHver^e Claim [l890],^ per 
Wright, J., in Reg, v. London and North- 
Weatem Railway [l894]^; per Lord Sol- 
borne, L.C., in Brierley Hill Local Board 
V. Pear«aZ/ [1884],® Reg, v. Edwards [l884],^ 
and Dare VaMey Railway, In re [l868] *® 
— and it must be supposed that the same 
principles apply where the compensation 
is assessed by two Justices under sec- 
tion 121. 

The appellants did not raise the ques- 
tion of title before the alderman, and they 

(5) 35 L. J. M.C. 208; L. R. 1 Q.B. 529. 

(6) 24 Q.B. D. 607, 511. 

(7) 63 L. J. Q.B. 695 ; [1894] 2 Q.B. 512,620. 

(8) 54 L. J. Q.B. 25, 28; 9 App. Cas. 595, 
601. 

(9) 53 L. J. M.C. 149; 13 Q.B. D. 586. 
(10} 37 L. J. Ch. 719 ; L. R. 6 Eq. 429. 



cannot therefore raise it before this 
Court. 

[HanaeU. — In Bexley Heaih Railway v. 
North ^ the Court dealt with a similar 
question on a Case stated.] 

The proper time for the appellants to 
raise questions of title is when the respon- 
dent brings his action to enforce the 
award. 

By pulling down the premises, the ap- 
pellants in effect required the respondent 
to give up possession. 

HanseUy in reply. — ^The first question 
raised by the appellants is not a question 
as to the tenants' title, but as to their 
interest. At the date of the notice to 
treat the tenants had a greater interest 
than could ever be the subject of compen- 
sation under section 121. 

May 3. — ^The following judgment of 
the Court was read by 

Lord Alvebstone, C.J. — This was 
a Case stated by an alderman of the 
City of London on an application made 
to him to assess compensation under 
section 121 of the Lands Clauses Act, 
1845.^ That section requires that the 
amount of compensation payable to a 
person who has no greater interest than 
as tenant for a year or from year to year 
shall be determined by two Justices. 

The facts raise two questions — first, 
whether in such a case the Justices have 
power to enquire and determine whether 
the claimant has the interest which he 
alleges ; and secondly, whether the claim- 
ants were required to give up possession 
before the expiration of their term within 
the meaning of the «ection. As regards 
the first point — namely, whether the Jus- 
tices have any jurisdiction to enquire into 
the title of the claimant to the interest 
which he alleges, we are clearly of opinion 
that they have no such right. The duty 
of the Justices is in this respect practically 
the same as that which is under other 
sections of the Act to be discharged by 
juries and arbitrators. As was pointed 
out in Reg, v. London Corporation [l867],^* 
section 121 of the Act comes by way 
of proviso taking out of the previous 
general enactment a particular branch 

(11) L. K. 2 Q.B. 292. 
12 
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for which it makes a particular pro- 
vision, and therefore, on principle, 
the same rules as to investigation of 
title should apply, although the tribunal 
for assessing the amount of compensation 
is difi'erent. A long series of authorities 
commencing with Reg, v. lAmdon and, 
Norih-Weatem Railtoay [1854],^^ has con- 
clusively established that the jury or 
arbitrator has no right to try a question 
of the claimant's title to the interest 
which he alleges ; any such question must 
be raised in subsequent proceedings. 
Although there is no authority expressly 
dealing with the case under section 121, 
the same principle is in our opinion prac- 
tically recognised in the cases of Reg, v. 
Hannay [l874l ^^ and Cranwell v. London 
Corporation fl87o].** Therefore, upon 
the first point raised, we are of opinion 
that, by reason of the claimants alleging 
that they had an interest as tenants 
from year to year, the Justices were 
bound to assess compensation upon that 
basis, assuming no other objection could 
be taken to their jurisdiction. 

It is, however, a condition precedent 
to the right to claim compensation under 
section 121 that the claimant shall have 
been required to gi^e up possession be- 
fore the expiration of his term or interest 
therein, and that in that case he shall be 
entitled to compensation for the value of 
his unexpired term or interest. It ia, we 
think, obvious from this language that 
the Justices must ascertain whether or not 
the claimant has been required to give up 
possession before the expiration of his 
term, because the quantium of compensa- 
tion will depend upon that fact. J f the 
claimant was required to give up posses- 
sion only a few days before the expiration 
of his term the compensation would be very 
different from that which he would receive 
if he was required to give it up more than 
six months, or it might be nearly eighteen 
months before his interest could be deter- 
mined ; and the cases of Reg, v. London and 
Southampton Railway \}%Z^'\ ** and Reg, v. 
Stone * are in our opinion authorities to 
shew that requirement to give up passes- 

(12) 23 L. J. Q.B. 186 ; 3 E. & B. 443. 

(13) 44 L. J. M.C. 27. 

(14) 39 L. J. Ex. 193 ; L. R. 6 Ex. 281. 

( 15) 8 L. J. Q.B. 220; 10 Ad. d: E. 3. 



sion is an essential condition of the right 
to claim an assessment of compensation 
under section 121. Let us apply this 
rule to the facts of this case. Notice 
to treat was given to the claimants 
on June 14, 1899. The term on which 
they were then holding expired on De- 
cember 25, 1899. They held over 
upon conditions which were not agreed, 
but which, as the claimants claimed to be 
tenants from year to year, would, as we 
have already said, compel the Justices to 
assess compensation on that basis. In 
the month of March, 1900, the claimant^ 
went out of occupation, merely retain- 
ing the key. Nothing further happened 
as far as they were concerned until 
February 22, 1901, when the company, 
having taken an assignment of the land- 
lord's interest, pulled the house down. 
Under these circumstances we are of 
opinion that there was no evidence that 
the claimants were required by the com- 
pany to give up possession of lands occu- 
pied by them before the expiration of 
their term or interest, and upon this 
ground the Justices ought to have held 
that they could not assess any compensa- 
tion. If the claimants have any claim 
against the company based upon the fact 
that when they went out of possession 
they retained the key, this would not in 
our opinion be matter for compensation 
under section 121, but if any claim could 
be founded thereon, as to which we express 
no opinion, it would have to be dealt with 
by action, as pointed out in the case of 
Gramcell v. London Corporation^^^ to 
which we have already referred. For the 
above reasons, we are of opinion that our 
judgment must be for the appellants. 

Appeal allowed. 



Solicitors — Le Brassear & Oakley, for appel- 
lants ; M. J. JarTlF, for respondent. 



[Reported hy J, Ritchie^ E»q.^ 
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FaBWBLL, J. ^ FINCHLBT ELBOTRIC UGHT 
1902. > 00. V. FmCHLEY URBAN 

March 17, 18. ) oounoil. 
[71 L. J. Ch. 450.] 
Loeal GovemmerU--'* Street"— Vesting 
— Fee-simple Acquired hy Turnpike Trus- 
tees— PubUe Health Act, 1875 (38 d; 39 
Vict e. 55), s. U9— Annual Turnpike Acts 
Continuance Act, 1870 (33 d; 34 Vict. c. 73), 
M. 9 and 10—Zoca/ Government Act, 1888 
(51 d: 52 Vict. c. 41), ss. 11 and 64. 

The word " street " in section 149 of the 
Public Health Act, 1875, means so much of 
the fee-simple of the land over which a road 
is construAed as is required for the purposes 
of the road in question under the particular 
droumstcmces of the given case. 

Where, accordingly, the whole foe-simple 
of a turnpike road was properly acquired 
by the trustees under the provisions of a 
private Act of Parliament, and the road 
has subsequently been distumpiked, — 
Held, that the whole fee-simple vesUd under 
section 149 in the urban authority^ on ^ 
ground that it cannot be held that what 
Parliament has thought to be required for 
the purposes of the road is not really so 
required. 

An urban a^ithority that has elected 
under the provisions of section 11, sub- 
section 2 of the Local Government Act, 
1888, to retain the poioers and duties of 
maintaining and repairing a main road 
in which cU the tims it possesses the fee- 
simple, continues in possession of the fee- 
simple in question, notwithstanding, or even 
by virtue of, the united operation of sec- 
tions 11 and 64 of the Act. 

On September 28, 1901, the plaintiff 
company carried certain wires in coniiec- 
tion with their undertaking across a 
certain road at Finchley, known as the 
Regent's Park Road, without the per- 
mission of the defendant council, within 
whose urban district the road in question 
was situated. The wires so carried were 
thirty-four feet or more above the road- 
way, and were in all respects securely and 
properly placed. On October 1 the de- 
fendant council caused these wires to 
be cut, and threatened that, in case the 
wires were replaced, they would cut them 
again. 

The present action was thereupon com- 



menced by the plaintiff company, asking 
(inter alia) for an injunction to restrain 
the defendant council from cutting or 
otherwise interfering with their wires. 

The real question for decision was 
whether the defendant council were the 
legal or equitable owners of the soil usque 
ad codum of that part of the Regent's 
Park Road over which the wires had been 
erected by the plaintiff company, or only 
the owners of the " street " in a limited 
and technical sense. 

The Regent's Park Road was constructed 
by turnpike trustees in or about 1826, 
under the provisions of a special Act of 
Parliament (7 Geo. 4. c. 90), incorporating 
the provisions of the Turnpike Roads Act, 
1822 (3 Geo. 4. c. 126). 

On November 7, 1828, the fee-simple 
of the part of the road now in question 
was conveyed to the trustees of the 
Regent's Park Turnpike Road by the then 
rector of the parish under the provisions 
of section 84 of the Turnpike Roads Act, 
1822,^ to hold unto and to the use of 
the trustees, their heirs and successors. 

The part of the road now in question 
consisted prior to November 7, 1828, of 
an old farm road, and it was with a view 
to the widening and improvement of this 
that the fee- simple in question was pur- 
chased. 

By section 9 of the Annual Turnpike 
Acts Continuance Act, 1870, it was pro- 
vided {inter alia) that the above-mentioned 
special Act (7 Geo. 4. c. 90) should con- 
tinue until the debts incurred under it 
should have been '< paid off and discharged, 
and no longer." 

(1) The Turnpike Rpads Act, 1 822, enacted by 
section 84: **. . . it shall be lawfal for the 
Trustees ... of any Turnpike Road to treat, 
contract and agree with the Owners of and 
Persons interested in any Lands, Tenements, 
Hereditaments and Premises, . . . which they 
shall deem necessary to purchase for the Pur- 
pose of widening, diverting, altering and im- 
proving such Road, for the Purchase thereof 
. . . ; and it shall be lawful for all Bodies 
Politic, Corporate or Collegiate, Corporations 
Aggregate or Sole, Tenants for Life or in Tail 
. . . and all other Persons whomsoever ... to 
contract with the said Trustees ... for the Sale 
thereof, . . . ; and by Conveyance ... to sell 
and convey unto the said Trustees ... all or any 
such Lands, Tenements, Hereditaments or 
Premises, or any Part thereof, for the Purposes 
aforesaid . . ." 



Digitized by 



Google 



118 



CASES CONNECTEa) WITH 



FiNCHLEY Electric Light Co. v, Finchlet Urban Council. 



The tolls ceased to be levied, and the 
Regent's Park Road ceased to be a turn- 
pike road in accordance with the pro- 
visions of section 9 of the Annual Turnpike 
Acts Continuance Act, 1870, in or about 
1872. It was subsemiently repaired by 
the " highway district " under the pro- 
visions of section 10 of the said Act.' 

In February, 1878, the parish of 
Finchley, in which was situated the por- 
tion of the Regent's Park Road now in 
question, became an "urban district" 
within the meaning of the Public Health 
Act, 1875; and thereupon the "street'' 
immediately " vested " in the " urban 
authority" by virtue of section 149 of 
the said statute.' 

The Finchley Urban District Council 
had duly elected to retain the powers and 
duties of maintaining and repairing {inter 
cdia) the Regent's Park Road in accord- 
ance with the provisions of section 13 of 
the Highways and Locomotives (Amend- 
ment) Act, 1878,^ and of section 11, sub- 
section 2 of the Local Government Act, 
1888.^ 

(2) The Annaal Turnpike Acts Oontinuance 
Act, 1870, enacts by section 10 : " With regard 
to any highway . . . which hereafter may cease 
to be a turnpike road, the cost of maintaining 
so much thereof as passes through any highway 
district constituted under the Highw^ Acts, 
1862 and I8B4, shall after the thirty-first day of 
December, 1870, or after the date of the said 
highway ceasing to be a turnpike road, which- 
ever shall last happen, be a charge on the 
common fund of such highway district . . " 

(3) The Public Health Act, ISIH, enacts by 
section 149 : " All streets, being or which at any 
time become highways repairable by the inhabi- 
tants at large within any urban district, . . . 
shall veet in and be under the control of the 
urban authority." 

(4) The Highways and Locomotives (Amend- 
ment) Act, 1878 (41 & 42 Vict. c. 77), s. 13, 
provided that any road which had, since 
December 31, 1870, ceased to be a turnpike 
road, should be deemed a " main road and be 
maintained as therein mentioned.** 

The Local Government Act, 1888, provides as 
follows: Section 11: "(1) Every road in a 
county, which is for the time being a main road 
within the meaning of the Highways and Loco- 
motives (Amendment) Act, 1878, . . . shall, 
after the appointed day, be wholly maijatained 
and repaired by the council of the county in 
which the road is situate . . ." 

" (2) Provided that any urban authority may, 
within twelve months after the appointed day 

. . claim to retain the powers and duties of 



Jenkins, K.O,, and S, 0. Buekmaster^ for 
the plaintiff company. 

Upjohn, K,C., and Chubh, for the 
defendant council. — Under the various 
public and private Acts concerned in this 
case, the fee-simple of the road, with its con- 
sequent right ueque ad ccehMn, is vested in 
the defendant council. That flEtct at once 
distinguishes the present case from Wanda- 
worth Board of Works v. United Tdephone 
Co. [1884] * and TunMdge Wells (Mayor) 
V. jBainZ [1896].* Even, however, i^ the 
fee-simple be vested elsewhere, stUl, who- 
ever holds the fee can hold it only in the 
capacity of a trustee for the defendant 
council. Whether, therefore, as seised of 
the fee, or as equitable owners of the fee, 
or even merely as persons in possession, 
the defendant council is legally entitled 
to protect itself against the trespass of 
the plaintiff company. 

[They referred also to RoUs v. St. 
George the McvrPyr, Southwark {Vestry) 
[l880],^ and National Telephone Co. v. St. 
Peter Fort {Guernsey) Cortstables [l90o].®] 

JenkiiM, K.C., in reply.— -There is no 
fee-simple in the defendant council. 
When the road in question ceased ' to 
be a turnpike in 1872, there was nothing 
to pass the fee-simple to the authorities 
of the " highway district," either under 
the Annual Turnpike Acts Continuance 

maintaining and repairing a maid road within 
the district of such authority, and thereupon 
they shall be entitled to retain the same ..." 

'* (6) A main road and the materials thereof, 
and all drains belonging thereto, shall, except 
where the urban authority retain the powers 
and duties of maintaining and repairing such 
road, vest in the county council . . .** 

Section 64: "On and after the appointed 
day all property . . . held by . . . commis- 
sioners, or otherwise for any public uses 
and purposes of a county, or any division 
thereof, shall pass to and vest in and be held in 
trust for the council of the county, subject to 
all debts and liabilities affecting it, and shall 
be held by the county council for the same 
estate, interest, and purposes . . . f or . . . 
which that property is or would have been held 
if this Act had not passed . . ." 

(5) 53 L. J. Q.B. 449; 13 Q.B. D. 904. 

(6) 66 L. J. Q.B. 451, 454, 455, 456; [1896] 
A.C. 434, 437, 439, 442. 

(7) 49 L. J. Ch. 691, 695 ; 14 Ch. D. 786, 
796. 

(8) 69 L. J. P.O. 74 ; [1900] A.O. 317. 
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Act, 1870,' or on the ground of dedica- 
tion and public user. The fee-simple, in 
&ct, subject to the powers of the local 
authorities to use the road as a street, 
was left outstanding ; and it is not now 
necessary to enquire what has become of 
it. Possibly it is in the surviving turn- 
pike trustees or trustee, or in the legal 
representative of the last surviving trus- 
tee. Possibly it is in the adjoining owners. 
Possibly it has reverted to the original 
grantor of 1828 — per Coleridge, J., in 
Reg, V. Thomas [l867] ® : " The owner of 
the land, which nad been taken for the 
turnpike road, might resume it." It is 
certain, however, that it did not pass to 
the authorities of the "highway dis- 
trict " under the Annual Turnpike Acts 
Continuance Act, 1870, for there is 
nothing in that Act to accomplish such 
transition. It is certain, again, that it 
could not pass on the ground of dedica- 
tion and public user, for dedication and 
public user pass no rights to the soil. 
That being so, it follows that the fee- 
simple could not have passed under 
section 149 of the Public Health Act, 
1875.3 Even, however, if the fee-simple 
had somehow become vested in the local 
road authorities prior to 1875, yet, even 
so, there is still nothing to vest it in the 
urban authority under section 149. That 
section provides only for the vesting of 
a "street," and it is well settled that 
" street " means something less than the 
legal estate in the soil. It means, in 
fact, only so much of the legal estate as 
is reasonably necessary to enable the local 
authority to perform its statutory duties 
—Coverdale v. Charlton [lS78] ^® and Tun- 
bridge WeUa (Mayor) v. Baird.^ Even, 
however, if the fee-simple in fact passed 
to the "urban authority" by virtue of 
section 149 of the Public Health Act, 
1875,3 yet it has been divested out of 
them, and is now vested in the county 
council, by the joint operation of sec- 
tions 11 and 64 of the Local Government 
Act, 1888.^ There are thus three several 
flaws in the title of the defendant council 
to the fee-simple of the road in question 
—that is, in 1870, 1875, and 1888. Yet, 
unless the defendant council can prove 

(9) 7 E. & B. 399, 406. 
(10) 47 L. J. Q.B. 446 ; 4 Q.B. D. 104, 121. 



its title to the fee-simple, it cannot justify 
the cutting of the wires. 

ParwelIi, J. — This case raises the old 
vexed question of the meaning of the 
words " vest " and " street " in section 149 
of the Public Health Act, 1875. I take 
it to be now settled that " vest '* involves 
the idea of the passing of property ; and 
the question is, what is the meaning of 
the word " street," which is the thing — 
the property — ^that passes ? I think, as 
the result of the authorities, that the true 
view is this: that "street" means so 
much of the land in question as is re- 
quired for the purposes of the street under 
the particular circumstances of any given 
case. That, I think, reconciles all the 
decisions, and is consistent with the reason- 
ing on which the decisions are founded. 
Take, for example, the case of Tunbridge 
Wells (Mayor) v. Baird.^ In that case 
Lord Halsbury says, "It is intelligible 
enough that Parliament should have 
vested the street qiia street, and, indeed, 
so much of the actual soil of the street as 
might be necessary for the purpose of 
preserving and maintaining and using it 
as a street." Later on, he says, " For that 
purpose it would be intelligible. For any 
other purpose it would appear to me to be 
inconsistent with the language of the 
enactments, and contrary altogether to 
the policy which the Legislature has cer- 
tainly always pursued of not taking pri- 
vate rights without compensation." Lord 
Herschell says, " it seems to me that the 
vesting of the street vests in the urban 
authority such property and such pro- 
perty only as is necessary for the control, 
protection, and maintenance of the street 
as a highway for public use." And to the 
same effect is the statement of Lord Justice 
James in BoUs v. St. George the Martyr 
Southtoark (Vestry)'': "It seems to me 
very reasonable then to interpret this 
enactment in a way which gives everything 
that is wanted to be given to the public 
authority for the protection of the public 
rights without any unnecessary violation 
of the rights of the landowner, and to say 
that according to its true construction 
what is to vest is not those pieces of pro- 
perty which have now got the name and 
are distinguished by the name of streets. 
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but those things which now, or at any 
time hereafter, shall for the time being be 
streets and highways within the dis- 
trict." 

Now the circumstances of this case are 
unlike those of the cases that have 
hitherto come before the Court, and they 
give rise, no doubt, to some difficulty. In 
ray opinion it is the duty of the Court, so 
far as possible, to construe an Act of Par- 
liament reasonably, so as to give effect to 
its provisions, and not to reduce matters 
to a deadlock, if it be possible to avoid so 
doing. [His Lordship stated the feicts 
and the arguments of counsel for the 
plaintiffs, ^nd continued :] It appears to 
me that section 149 of the Public Health 
Act, 1875, when it says that the " streets " 
shall " vest " in the local authority, means 
that so much of the land as is required for 
the purposes of the road shall vest in 
them ; and that when an Act of Parlia- 
ment has authorised trustees to acquire 
land for the purposes of the street, it is 
impossible for any Court to sny that it 
was not so acquired, and required. Con- 
sequently, in this particular instance, I 
have referred to the circumstances of the 
case, as the Court has always done in the 
cases that have come before it heretofore. 
The Court, in each case, has seen what 
was required for the purposes of the road. 
In the present case I have got something 
more than physical requirements, because 
I have got the actual Act of Parliament 
authorising the acquisition of the fee- 
simple for the purposes of the road ; and, 
that being so, it appears to me that I am 
bound to say that the fee-simple was 
acquired, and required, for the purposes of 
the road. 

If it were not so, this difficulty would 
arise: in whom is the legal estate now 
vested 9 It has been suggested that some- 
how or other it has got into the adjacent 
owners, and has been re-dedicated. I 
confess I am unable to follow that argu- 
ment. The legal estate was conveyed 
out and out in fee to the trustees ; and 
the only persons, or person, so far as I 
can see, in whom it could now be vested, 
are the last surviving trustees or trustee, 
or the real representative of such last 
surviving trustee. But suppose that this 
were realjy the case, for whose benefit 



would such person hold it f Against whom 
could he maintain an action to recover pos- 
session ? After all this lapse of years the 
person in possession, so £w as there is 
any possible possession, is the local autho- 
rity. The land was conveyed for the pur- 
poses of the road. The local authority 
have had all such possession as it is pos- 
sible for a local authority to have. The 
fee, so far as it exists in any portion ot 
the land other than that which has been 
in the occupation of the local authority, 
is held by a bare trustee ; and, so &r as I 
can see, the only conceivable eestAii que 
trust is the local authority. How that 
bare trustee could bring any action to 
recover possession against them I fail to 
see. 

If, again, it be suggested that the fee 
has gone into the adjacent owners, I fail 
once more to see on what grounds that 
could happen. There is no resulting use 
— the conveyance is out and out ; and my 
attention has not been called to any 
section in the Turnpike Roads Act, 1822, 
under which this road was made, which 
re- vests the legal estate in the owner 
from whom it has been purchased out 
and out in case it should cease to be a 
road — an event, moreover, which has not 
happened. 

The only other suggestion was that the 
fee has, somehow or other, passed to the 
county council under the united operation 
of sections 11 and 64 of the Local Govern- 
ment Act, 1888> It seems to me that I 
should do wrong if I were to attempt to 
follow the ingenious suggestions of counsel 
for the plaintiffs — if I were to be astute 
to render the Act a failure by coming 
to a conclusion which, to my mind, would 
be in itself absurd. It is contended that 
under these sections there is no vesting 
in the local authority, by virtue of sec- 
tion 11, of so much of the legal estate 
in the piece of land that has h^n incor- 
porated into the road as is not used for 
the purpose of passage, or repairing, or 
otherwise for the ordinary road purposes ; 
but that, by virtue of section 64, it is 
somehow vested in the county council. 
I think that that would be an extravagant 
conclusion at which to arrive. The two 
different sections — section 11 and sec- 
tion 64 — seem to me to be intended to be 
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read together ; and it seems to me that the 
fee-simple of the present road is intended 
to be vested, under these sections, in the 
urban authority. So far from assisting 
the case of the plaintiff company, that 
Act, to my mind, really assists, if it assists 
either party at all, the defendant council. 

I think that I have now exhausted the 
suggestions that have been made with 
regard to every possible locality into 
which the legal estate might possibly have 
got. I desire, however, to point out that 
the reasoning on which the former cases 
have been decided — that is, that the Legis- 
lature has not intended to take away, 
without compensation, anything more than 
is absolutely required — is inapplicable to 
a case like this, in which the land has 
been acquired and paid for, for the very 
purpose of the road. I agree that that 
consideration would not be sufficient by 
itself to enable me to hold, as I have held, 
that the word '< street" in section 149 of 
the Public Health Act, 1875, is capable 
of including, in the present case, the fee- 
simple of the road in question. How I 
arrive at that construction I have already 
pointed out. First of aU, I find that the 
Courts have held '' street " in the section 
to mean this — so much as is actually 
required for the purposes of the road. 
That being so, I hold, in the second place, 
that the fee-simple of this road was so 
required, and is still so required, for the 
purposes of the road. 

The plaintiff company, therefore, had 
no right to take their wires across that 
portion of the atmosphere that lies above 
the piece of land that belongs to the 
defendant council ; and therefore their 
application for an injunction in respect 
of this piece of land must be refused. 



Solicitors — Benham & Meyer, for plaintiff com- 
pany ; A. M. M. Forbes, for defendant 
council. 

lEeparted by J, E, AforHt, Esq., 
BarrUter-at'Zaw, 



REX V. WARWICK- 
SHIRE JUSTICES. 



Lord Alverstone,C.J. 
Darling, J. 
Channell, J. 
1902. 
March 14, 26. 

[71 L. J. K.B. 505.] 

Justice of the Peace — Refusal to Renew 
Licence — Appeal to Quarter Sessions — 
Order as to Costs — Borough having no 
Court of Quarter Sisssions — Liability of 
County for Payment of Costs — Alehouse 
Act, 1828 (9 Geo. 4. c. 61), s. 29. 

The word ^^ place** in section 29 of the 
Alehouse Act, 1828, means a place having 
a separate Court of quarter sessions, 

A county borough had a separate com- 
mission of the peace, but no separate Court 
of quarter sessions. An appeal from a 
refusal by the borough Justices to renew a 
licence having been successfully brought to 
the Court of quarter sessions for the 
county f an order was made by the quarter 
sessions upon the borough treasurer for 
payment of the costs of the borough Jus- 
tices : — Held, that the borough was not a 
*^ place** within the meaning of section 29 
of the Alehouse Act, 1828, that the Justices 
had acted for the county, and that the order 
for payment of their costs should have been 
made upon the county treasurer. 

Rule for a ^Tit of certiorari to bring 
up and quash an order of the Warwick- 
shire Quarter SeEsions for the payment by 
the treasurer of the county borough of 
Coventry of the costs of certain Justices 
of Coventry as unsuccessful respondents 
to an appeal against their refusal to renew 
the licence of a public-house called the 
New Inn in that borough. 

Coventry has no separate Court of 
quarter sessions, but has a separate com- 
mission of the peace, and was made a . 
county borough by the Local Government 
Act, 1888. Down to the year 1842 
Coventry was a county of a city, and had 
a separate Court of quarter sessions ; but 
by section 1 of 5 <b 6 Vict. c. 110 it was 
made part of the county of Warwick, with 
a separate commission of the peace. Since 
then the Warwickshire Justices have had 
no jurisdiction in licensing matters in 
Coventry. 
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Under an order of the Local Govern- 
ment Act Oommissioners, Coventry pays 
half-yearly to the Warwickshire County 
Council a fixed sum towards the expenses 
of the county incurred in part on behalf 
of the city, including the expenses of 
quarter sessions and salaries of county 
officers. Under an arrangement, subject 
to revision every five years, between the 
city and the county council, and em- 
bodied in the order, the fines received in 
respect of summary convictions by the 
Justices of Coventry are paid to the 
borough fund, and an agreed sum in 
satisfaction is paid half-yearly by the city 
to the Warwickshire County Council. 

Eo$km shewed cause. — The quarter 
sessions had jurisdiction to make this 
order. Reg. v. Yorkshire {West Riding) 
Justices [l899] ^ was a decision upon sec- 
tion 9 of the Vagrant Act, 1824, and 
cannot affect an order as to costs under 
the Licensing Acts. The judgment of 
the Court in Rex v. Amos [l8l9] * shews 
that in the administration of the general 
law, the borough Justices act for the 
county, but in the present case the city 
Justices were not acting for the county. 
That appears firom section 38 of the 
Licensing Act, 1842. It will be con 
tended that the word " place " in section 29 
of the Alehouse Act, 1828, means a place 
with a separate Court of quarter sessions 
by reason of the provisions of section 31 
of the Summary Jurisdiction Act, 1848, 
but since Boulter v. Kent Justices [l897] * 
Justices sitting to hear licensing applica- 
tions are not a Court of summary juris- 
diction. 

[He also referred to Winn v. Moasman 

[1869].'*] 

F. Low supported the rule. — Winn v. 
Mossman^ was decided under section 26 
of the Alehouse Act, 1828, which pro- 
vided that any Justice before whom any 
penalty wa.s recovered under the pro- 
visions of the Act might award any por- 
tion not exceeding one-half to the prose- 
cutor, "and the remainder to the ti^asurer 

(1) [1900] M.C. 87; 69 L. J. Q.B. 13 ; [1900] 
1 Q.B. 291. 

(2) 2 B. & Aid. 533. 

(,S) [1897] M.C. 364 ; 66 L. J. Q.B. 787 ; 
[1897] A.C. 656. 

(4) 38 L. J. Ex. 200 ; L. B. 4 Ex. 292. 



of the county or place for which such 
Justice shall then act." That section is 
now repealed by the Licensing Act, 1872. 
The corresponding section is section 31 of 
the Summary Jurisdiction Act, 1848. In 
Winn V. Mossman^ it was held that 
where Justices of a borough which has a 
separate commission of the peace, but not 
a separate Court of quarter sessions, 
impose penalties for offences against the 
general law, they act for the county, and 
the penalties must, under section 31, be 
paid over to the treasurer of the county 
to the quarter sessions of which the 
appeal from their decision lie». It is 
necessary to see where the profit goes in 
order to ascertain the fund which is to 
bear the costs of these appeals — Reg. v. 
Yorkshire {West Riding) Justices.^ 

[Channell, J., referred to section 32 
of the Local Government Act, 1888.] 

That section has not altered the staius 
of a county borough for the purposes of 
the administration of justice. 

Cur, (ich. vuU, 

March 26. — Channell, J., read the 
following judgment of the Court : In 
this case a rule nisi was granted to bring 
up on certioroflri^ in order to quash it, an 
order of the Justices of Warwickshire for 
payment by the treasurer of the county 
borough of Coventry of the costs of cer- 
tain Justices of Coventry as unsuccessful 
respondents to an appeal to the quarter 
sessions against their refusal to renew the 
licence of a public-house. The order was 
made under 9 Geo. 4. c. 61, s. 29, and it 
was admitted that the quarter sessions 
were bound to make an order for the 
payment of the Justices' costs ; but it was 
contended that it should have been made 
on the treasurer of the county of Warwick, 
and not on the treasurer of the city of 
Coventry. The city of Coventry has had 
no Court of quarter sessions since 1842, 
when the Court was abolished by 5 & 6 
Vict. c. 110, and it was made a county 
borough by the Local Government Act, 
1888. The authorities quoted on the 
argument of the rule satisfied us that 
between 1842 and 1888 the costs of the 
Justices of Coventry in such a case as 
this would have been payable by the 
county of Warwick, ana not by the city 
of Coventry, but we reserved our judg- 
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ment in order to consider the effect of 
the city having become a county borough, 
and of the financial adjustment which 
was made under the Act of 1888. 

By the Act of 9 Geo. 4. c. 61, s. 29 
the costs of Justices are, in the event of a 
reversal of their decision, to be paid by 
the treasurer "of the county or place in 
and for which such Justice whose judg- 
ment shall have been so reversed shall 
have acted on the occasion when he shall 
have given such judgment/' and by sec- 
tion 37 " county or place " was defined as 
including, amongst other things, "town 
corporate." There have been a series of 
cases shewing that " place " means a 
" place " having a separate Court of 
quarter sessions. Prior to the Municipal 
Corporations Act, 1835, the question 
whether county Justices had jurisdiction 
within a borough depended on whether 
there was a non-intromittent clause in 
the borough charter. In Eex v. Amos ^ 
it was held that in a borough not having 
such a clause, and where therefore the 
county Justices had concurrent jurisdic- 
tion, the borough Justices acted within 
the borough as Justices for the county of 
which the borough formed part. By the 
Municipal Corporations Act, 1835, the 
grant of a Court of quarter sessions had 
a similar effect to a non-intromittent 
clause. In a quarter sessions borough 
the county Justices had no jurisdiction, 
and in particular could not rate the 
parishes in the borough to the county 
rate. The quarter sessions borough paid 
from its borough fund to the county fund 
a money payment in respect of services 
rendered to it by the county at the 
expense of the county fund, but not being 
directly rated to the county rate it did 
not share in the burden of general county 
expenditure, and was for financial pur- 
poses separated from the county. On the 
other hand, a non-quarter sessions borough 
was subject to the jurisdiction of county 
Justices, and its parishes were rated to 
county rates just as parishes in the county 
outside the borough were. Such a 
borough was therefore, for financial pur- 
poses, a part of the county. Accordingly, 
in Acts of Parliament in which such 
expressions as " County or place for which 
Justices acted" or "County or place 



where an offence was committed " were 
used for the purpose of declaring to what 
fund fines or penalties should be paid, or 
from what fund costs should be paid, it 
has been uniformly held that "place" 
meant a place which had a separate Court 
of quarter sessions, and was thereby 
separated from the county for financial 
purposes. The Justices of a non- quarter 
sessions borough were held to act for the 
county of which their borough was part 
according to the principle of Eex v. Amo8^^ 
and the Justices of a quarter sessions 
borough were held to act for their 
borough as a " place " separated from the 
county for financial purposes by being 
withdrawn from the jurisdiction of the 
county Justices. Thus the quarter ses- 
sions borough paid the costs of its own 
Justices when they were unsuccessful 
respondents to a licensing appeal, but not 
being rated to the county rate did not 
pay any share of the costs of Justices of 
other parts of the county when such other 
Justices were in the same position. On 
the other hand, the non -quarter sessions 
borough did not directly pay the costs of 
its own Justices, under such circumstances, 
but did pay through the county rate to 
which it was rated a share of such ex- 
penses both of its own Justices and any 
other Justices of places within the county 
other than quarter sessions boroughs. 
The authorities for these propositions are 
Reg, V. DaU [1853],^ Eeigate (Mayor) v. 
Hunt [l868],^ and Winn v. Mossma/n,^ 
The last of these cases is a very strong 
case, for the Court held, in order to arrive 
at this result, that the express words of 
24 <fe 25 Vict. c. 75, s. 4, that " county or 
place " in the Licensing Act should 
include " every borough having a separate 
commission of the peace although it may 
not have a separate Court of Quarter 
Sessions," were controlled by the preamble 
of the Act, and were limited by it to 
enabling the Justices in such boroughs to 
act in licensing matters. The law so far 
being clear, the only question we should 
have had to consider, apart from the Act 
of 1888, would have been whether the 
Act 6 & 6 Vict. c. 110 had placed Coven- 
try in any different position from any 

(5) 22 L. J. M.C. 44. 

(6) 37 L. J. M.C. 70 ; L. R. 3 Q.B. 244. ^ 
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other noD -quarter sessions borough. We 
think it clear that it did not, for although 
the jurisdiction of county Justices was 
excluded for some purposes, the city was 
expressly made subject to the county 
jurisdiction as regai*ds county rate, and 
this, we think, clearly brought it within 
the decided cases as to other non-quarter 
sessions boroughs. The Act of 1888, 
however, divided boroughs in a different 
way, and the having or not having a 
separate Court of quarter sessions became 
no longer the test of whether the borough 
was subject or not to county rate, and was 
or was not separate from or included in 
the county for financial purposes. County 
boroughs were created — a new class, or 
possibly an extension of the formerly very 
limited class of cities and boroughs which 
were counties of themselves. The new 
county boroughs, whether quarter sessions 
boroughs or not, are not subject to be 
rated to the county rate. They pay, as 
quarter sessions boroughs formerly did, 
many contributions from their borough 
fund to the county fund for certain 
matters of common expenditure, but they 
are for general financial purposes separate 
from the county. The next class of 
boroughs, of population over 10,000 but 
under 50,000, are made subject to county 
rate whether quarter sessions boroughs or 
not, and they are now for general finan- 
cial purposes part of the county, though 
exempt as to some particular matters. 
There is a third class of the still smaller 
boroughs, with which we are not now 
concerned, but we may refer to the recent 
case of Theifard Corporation v. Norfolk 
County Council [l898] ^ as shewing their 
position. 

Speaking generally, the effect of these 
alterations is that, for many purposes, 
"County borough" now stands in the 
position of a quarter sessions borough 
before 1888, and a non- county borough 
in the position of a non quarter sessions 
borough. What we have to consider is 
how &r the position of the city of Coven- 
try afi regards the particular matter before 
us is affected either by the provisions of 
the 32nd and some other sections of 
the Act of 1888, or by the award of the 

(7) 67 L. J. Q.B. 65; [1898] 1 Q.B. 141. In 
C.A., 67 L. J. Q.B. 907; [1898] 2 Q.B. 468. 



commissioners forming the financial ad- 
justment between the borough and the 
county. By section 32, sub-section 1, cer- 
tain liabilities are to cease, and compensa- 
tion is to be given in the adjustment for 
their cessation. The adjustment between 
Coventry and the county of Warwick deals 
with fines and penalties, but not, expressly 
at any rate, with these costs of Justices. 
By sub-section 3 it further appears that the 
adjustment is as far as possible to prevent 
either body suffering loss by the altered 
arrangements, and in paragraph {b) it is 
said that where the borough was not at 
the passing of the Act a quarter sessions 
borough (which is the case with Coventry) 
"the borough council shall contribute a 
proper share of the costs of and incidental 
to the quarter sessions and petty sessions 
of the county," and if a grant of a Court 
of quarter sessions should be thereafter 
made should redeem such liability. The 
cost of quarter sessions is defined in sec- 
tion 100 in wide terms, and as including 
costs of prosecutions and the costs of de- 
fendants' witnesses and "all other costs 
incidental to the quarter sessions." 

We think the costs with which we 
have to deal here must be considered costs 
of quarter sessions within this definition. 
They are the costs of one of the parties 
before the Court of quarter sessions, and 
as much costs of quarter sessions as costs 
of prosecutions or defendants' witnesses. 
They are costs as to which the Court of 
quarter sessions has to make an order. 
It appears, therefore, that Coventry has 
to contribute by a money payment towards 
costs, similar to those in question in the 
present case, incurred by Justices of other 
places within the county ; and that being 
so, it would be only £ur to hold, unless we 
were forced to do otherwise, that Coventry 
has not to pay the entire costs of its own 
Justices when unsuccessful as respondents, 
but only a share of those costs by its con- 
tribution to quarter sessions expenses. 
These provisions of the Act of 1888 have 
somewhat altered the machinery for pay- 
ment of quarter sessions costs, for Coventry 
is no longer directly subject to county rate ; 
but if the view we take as to these costs 
being costs of quarter sessions is correct, 
it cannot be said that, ao&r as regards 
this particular matter before us, Coventry 
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is financially separate from the county of 
Warwick any more than it was before the 
Act. We think, therefore, that we ought 
to hold, as we should have held but for 
the Act of 1888, that Coventry, not 
having a court of quarter sessions, and 
being liable to contribute to quarter ses- 
sions expenses, is not a '^ place " within 
the meaning of section 29 of 9 Geo. 4. 
o. 61 — that is to say, not a place separate 
from the county, and that, as before the 
Act of 1888, the Justices must be con- 
sidered to have acted for the county of 
Warwick. The county Justices have at 
all events got jurisdiction within Coventry 
for the business reserved to them by the 
Act of 1842 except as to county rate, 
which alone was taken away by the Act 
of 1888. The doctrine of Rex v. Amos^ 
may therefore still be applied to some 
extent. The explanation of the matters 
with which we have to deal in the present 
case being left in as much doubt as they 
are, is, I think, that the Legislature in- 
tended, when the Act of 1888 was passed, 
that all such details should be dealt with 
by the ''financial adjustment." There 
were too many matters of detail involved 
in the changes made by the Act to make 
it possible for the Legislature to deal with 
them all, and accordingly they were inten- 
tionally left for adjustment between the 
parties, or, if necessary, by the commis- 
sioners or an arbitrator. We think, there- 
fore, although the point is not quite clear, 
if the cost-s in question are costs of quarter 
sessions, that an adjustment between 
Coventry and the county of Warwick 
expressly providing in some way for costs 
of Justices under the section in question of 
the Act of 1828 would have been good 
and binding. The matter is not, however, 
dealt with in the adjustment, unless, 
indeed, the provision as to the fines and 
penalties being paid to Coventry carries 
with it the corresponding liability to these 
costiS, which have always been considered 
to be payable out of the same fund as that 
to which the fines have to be paid. As 
to this, however, it may be said, on the 
one hand, that the fines and penalties 
belong under the Act to the county, and 
that the borough has purchased the right 
to them for a money payment ; and on 
the other hand, it may be contended that 



the Act of 1888 has transferred the right 
to these fines from the county to the 
borough, and that the money payment is 
the compensation payable under the Act 
for the right to the fines having been so 
taken away. The test, therefore, as to 
the fund which receives the penalties does 
not help us much in the present case. The 
only case decided since 1888 on a similar 
point to that before us is Reg, v. York- 
shire {West Riding) Justicea^ in which the 
decision was given in accordance with the 
old authorities, and without any reference, 
either in the arguments of counsel or in 
the judgments, to the Act of 1888. As, 
however, the matter in question there was 
the actual costs of prosecutions at quarter 
sessions, it would be still more clear than 
in the present case that the Act of 1888 
had not really affected the matter, and 
the decision is in accordance with our 
present view. That view is that, although 
the Act of 1888 has made very extensive 
alterations in the relations of boroughs to 
counties, it has not clearly provided that 
the liability to these particular costs should 
be transferred from the county of Warwick, 
which would have borne it prior to 1888, 
to the city of Coventry ; and further, that, 
as the city has to contribute to similar 
costs from other parts of the county, it is 
only just to a&sume that the liability was 
intended to remain with the county of 
Warwick. The order of the quarter 
sessions was therefore wrong, and the 
rule should be made absolute. 

Rvle ahsoltUe, 



Solicitoi*8 — Field, Roscoe dc Co., agents for E. 
Field, Leamington, for Jastices ; Growders & 
Vizard, for prosecutor. 

{Reported hy F. Corvper, Etq., 
Barrister 'at' Law. 
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SHEFFIELD COR- 
PORATION. 



Lord Alverstone, G.J. 
Darling, J. 
Channbll, J. 

1902. I 

March 16, 17. J 

[71 L. J. K.B. 492.] 

Police — Pennon — Inspector — Free 
House with Use of Fuel, GtMy and Water 
— " Pay " — " Annual pay " — Right to 
Appeal to High Court by Case Stated — 
Police Act, 1890 (53 d: 54 Via, c. 45), «. 11, 
First Scliedule. 

The free use, during his term of service, of 
a house, in which he is required to reside, 
and of fuel, gas, and water, is not part 
of the ^^pay" of a police inspector within 
the meaning of the Police Act, 1890, wnd 
ought not to be taken into account in esti- 
mating the pension to which he is entitled 
under the Act on his retirement. 

Section II of tlie Police Act, 1890, does 
not prevent an appeal to the High Court 
by Case stated from being maintained 
against an order of quarter sessions made 
pursuant to that section. 

Case stated by the Recorder of Sheffield. 

The respondent (Goodwin) joined the 
Sheffield police forceon March 5, 1868, was 
appointed inspector on August 9, 1876, 
and was appointed or promoted divisional 
inspector of the Walkley division on 
October 5, 1892, and retained that 
position until his retirement from the 
force on April 10, 1901. 

The respondent accepted the provisions 
of the Police Act, 1890. 

On October 8, 1891, the watch com- 
mittee passed a resolution fixing for the 
Sheffield police force a scale of pay, ac- 
cording to which the weekly pay of an 
inspector eight years after his appoint- 
ment was to be 21. 105.,and the allowance 
for clothing of members of the force was 
12^. per annum. The resolution was still 
in force at the date when the respondent 
retired and became entitled to a pension. 

The respondent received as inspector 
the weekly pay of 21, 10«. and a fire brigade 
allowance of 15«. per lunar month, which 
together amounted to the sum of 139Z. 15«. 
per year, and there was deducted there- 
from a sum equal to 1^ per cent, on such 
amount as a contribution towards the 
police pension fund. 



The respondent when appointed or pro- 
moted to the position of divisional in- 
spector was required to live at the divisional 
head police-station, where he resided free of 
rent and rates, and, further, had the free use 
of the fuel, gas, and water provided for 
the station for the rooms tlierein occupied 
by himself and &mily. These matters were 
agreed for the purposes of the Oase to be 
of the value of 30^. per annum. On being 
appointed or promoted to the position of 
divisional inspector no alteration was made 
in the pay of the respondent, except in so 
far (if at all) as these matters agreed to 
be of the value of 301, might properly be 
described as " pay." The deductions for 
contributions towards the pension fund 
were still calculated at 1^ per cent, on 
139/. 15«. per annum as theretofore, 
though the respondent had on difiTerent 
occasions applied to the watch committee 
to have his cash pay increased to 170L 
and to be allowed to pay for rent and the 
other luatters above mentioned out of that 
sum, and to have a deduction for police 
pension fund made in respect of that sum, 
but the watch committee on each occasion 
declined to entertain the application. 

The respondent signed a weekly " pay 
sheet ** which stated that he acknowledged 
to have received on March 22, 1901, from 
the treasurer of the city of Sheffield the 
sum set opposite to his signature, being 
for " pay " (exclusive of stoppages) from 
March 14 to March 20, 1901, both in- 
clusive, and in which there was set opposite 
his signature, in a column headed " Rate 
of pay per week," the sum of 21, 10s. ; 
in a column headed ''Deductions pay- 
able to Superannuation Fund — Con- 
tributions '' the sum of 7^d, ; and in a 
column headed "Net pay received" the 
sum of 21, 9s, ^^, He signed a pay 
sheet in similar form mutatis mutandis 
every week during his membership of 
the force. The respondent also signed a 
pay sheet which stated that he acknow- 
ledged to have received on April 12, 
1901, from the treasurer of the city (by 
payment of the chief constable) the sum 
set opposite to his signature, being " pay " 
for special duty for the four weeks ending 
April 10, 1901, and in which there was 
set opposite his signature, in a column 
headed "Nature of Duty," the words 
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*' taking care of fire reel," and in a 
colamn headed '^ Amount '' the sum of 
15«. He signed a pay sheet in similar 
form every lunar month while on special 
duty. 

On April 6, 1893, the police force 
sub-committee of the watch committee 
presented a report recommending that 
Inspector Moody mentioned therein 
should be promoted to the rank of chief 
inspector of detectives and inspector of 
common lodging-houses, and stating that 
his remuneration should be '* equal to 
that of a divisional inspector, who, in 
addition to his pay, receives an allowance 
for taking charge of the fire-extinguishing 
apparatus at his station, and is provided 
with a good house free of rent and 
rates, and supplied gratuitously with 
water, coal, and gas. The sub- committee 
estimate the pay and allowances of 
one of these inspectors at 1701, per 
annum, and recommend that Mr. 
Moody's pay be increased to that 
amount." The report was in due course 
confirmed, and Chief Inspector Moody 
had since its confirmation received an 
annual cash payment of 170/., less a sum 
equal to 1|^ per cent, on that amount as 
a contribution towards the police pension 
fund. 

The respondent gave all requisite 
notices of his desire to retire from the 
force and to receive a pension, and was 
entitled as of right by the Police Act, 
1890, to retire and receive a pension for 
life of two-thirds of his annual pay at 
the date of his retirement. 

The watch committee duly awarded 
the appellant a pension of 71. 38. ^d. per 
lunar month, or 93/. 3^. \d, per annum, 
being two- thirds of the said sum of 
139Z. 15«. 

The respondent duly made application 
to the watch committee, dated May 2, 
1901, under section 11 of the Police Act, 
1890,* for a reconsideration of the 

(1) The Police Act, 1890, provides : 
Section 11 : **Jn any of the following 
cases — 

" (a) Where a pension after being 
granted to a constable has subsequently 
in pursuance of this Act been declared to 
have been forfeited, and 

" (6) Where a constable is dismissed 
without a pension to which he would be 



amount of his pension, submitting that 
there should have been taken into 
account the payment in kind received by 
him — namely, house rent, fuel, gas, and 
water, amounting in value to 30Z. per 
annum — and that on this footing his pen- 
sion should have amounted to 8Z. \4ts. \d, 
per lunar month, instead of 7L Zs, id,, 
and asking that such increased amount 
might be allotted to him accordingly. 

The watch committee, after recon- 
sideration, declined to entertain the 
application. 

The respondent, as being a person 
aggrieved by the decision of the watch 
committee, gave notice of appeal datiod 
May 29, 1901, to the next general Court 
of Quarter Sessions for the City of Shef- 
field, on the ground that the pension 
granted to him was calculated upon a 
wrong basis, being upon a lower rate of pay 
than he was in law and in fact receiving. 

On July 11, 1901, at the midsummer 
quarter sessions, the Recorder allowed 
the appeal, reversing the decision of the 
watch committee, and made an order that 
the amount of the pension should be 
8L 14«. Id. per lunar month instead of 
71. 3«. 4d., but stated a Case.^ 

If the matters above mentioned as 
being of the value of 301. formed part of 
the '* annual pay " of the respondent 
within the meaning of the said Act, the 
amount of his pension should have been 

otherveise entitled, and in any other case 
where a constable, or the widow or child 
of a constable, claims a pension or allow- 
ance under this Act as of right, and the 
police authority do not admit the claim, 
the constable, widow, or child may apply to the 
police authority for a re-consideration of the 
claim to the pension or allowance, and if ag- 
grieved by the decision upon such re-consi- 
deration may apply to the next practicable 
Court of Quarter Sessions for the county 
within which the constable last served ; or if 
the constable last served in the police force of 
a borough having a separate police force and a 
separate Court of quarter sessions . . . for that 
borough, and that Court, after inquiry into tho 
case, may make such order in the matter as 
appears to the Court just, which order shall be 
final ; but nothing in this section shall confer a 
right to appeal against the exercise of any dis- 
cretion, or against any decision which is declared 
by this Act to be final." 

(2) For the proceedings before the Recorder, 
see Moore and others v. Sheffield Corporation 
[1901], 65 J. P. 458. 
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8^. lis. Id, per lunar month, and not 
7i 3«. id, as fixed by the watch com- 
mittee. 

The question for the opinion of the 
Court was whether upon the above facts 
these matters were or were not part of 
the ''annual pay" of the respondent 
within the meaning and for the purposes 
of the Police Act, 1890. If they were, 
the order of the quarter sessions was to 
stand confirmed, but, if they were not, 
then the order was to be quashed and 
the decision of the watch committee to 
stand confirmed. 

Av&ry, K.C., and W. V. Ball, for the 
appellants. — Section 11 of the Police Act, 
1890,^ does not prevent the appellants 
from appealing to this Court. The appel- 
lants are not strictly appealing. They are 
merely seeking to obtain the opinion of 
the Court in its character of a consultative 
tribunal. 

The free use of a house and of fuel, 
gas, and water was not part of the " pay " 
of the respondent within the meaning of 
the First Schedule to the Police Act, 1890, 
and ought not to be taken into account for 
the purpose of estimating his pension — 
Upperton v. RicU^ [l900, 1901].^ In the 
earlier Acts dealing with superannuation, 
a distinction is drawn between " pay " on 
the one hand, and " allowances " or 
*' emoluments " on the other, and in the 
Police Act, 1890, the word " pay " seems 
to be used with reference to that dis- 
tinction — see section 32, sub-section 5. 
The expressions are also distinguished in 
section 2, sub-section 2 of the Police Act, 
1893. If the matters here in question 
should be included, so also should the 
allowance for clothes and boots. 

The provision in section 11 of the Act 
of 1890 * that the Court of quarter ses- 
sions " may make such order in the 
matter as appears to the Court just " does 
not give that Court an equitable jurisdic- 
tion or discretion to take into account 
such matters as are here in question for 
the purpose of calculating pension. The 
Recorder was wrong in supposing that it 
did.^ The provision applies only where 

(3) [1900] M.C. 129 ; 69 L. J. Q.B. 476 ; 
[1900] 1 Q.B. 680— D ; [1901] M.C. 33; 70 L. J. 
K.B. 249; [1901] 1 K.B. 384— C.A. 



the pension has been forfeited under sec- 
tion 8. 

MoGmorran, K.C.y and H. W. W, WUber- 
force, for the respondent. — The appellants 
are not entitled to obtain the present 
Case for the opinion of this Court. Sec- 
tion 11 of the Police Act, 1890,^ provides 
that an order of quarter sessions made in 
such a matter as this shall be final, and 
that the section does not confer a right of 
appeal against any decision declared by the 
Act to be final . Further, by section 9 of the 
Quarter Sessions Act, 1849 (12 & 13 Vict, 
c. 45), the decision of the Court of quarter 
sessions upon the hearing of any appeal 
as to the sufficiency of any ground of 
appeal shall be final, and by section 2, sub- 
section 1 of the Supreme Court of Judica- 
ture Act, 1894 (57 & 58 Vict. c. 16), 
every Case stated by a Court of quarter 
sessions, with certain exceptions imma 
terial to the present case, for the con- 
sideration of the High Court, shall be 
deemed to be an appeal, the effect of 
these provisions being to prevent a Case 
from being stated by the sessions — Reg, v. 
ChantreU [l875] * See also Nolan's Poor 
Laws (4th ed. 1825), vol. ii. p. 558. 

The matters in question were part of 
the constable's '' pay " within the meaning 
of the Police Act, 1890, and ought to be 
taken into account in calculating his 
pension. " Pay" is not restricted to the 
actual cash received by a constable. The 
fact that when he gets a free house his 
pay is less shews that rent is the equiva- 
lent of pay. A house rent free is included 
in a workman's earnings for the purposes 
of the Workmen's Compensation Act, 
1897 — Pomphrey v. Southtoark Press 
[l900].^ The report of the Sheffield police 
force sub-committee of April 6, 1893, 
recognises that a divisional inspector 
receives rent, water, coal, and gas as 
" pay " as a matter of course. It is only 
in section 2, sub-section 2 of the Act of 
1893 that pay and allowances are con- 
trasted. The word " allowances " is only 
applied in that subsection where the 
services of the constable as a fireman are 
extra services over and above his main 
employment. In Upperton v. Ridiey * the 
allowance was a gratuity given for good 

(4) L. B. 10 Q.B. 587. 

(6) 70 L. J. K.B. 48 ; [1901] 1 K.B 86. 
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conduct, and was entered as sach in the 
pay sheet; here it is part of the con- 
sideration for his regular employment. 

Section 11 of the Act of 1890^ gives 
the quarter sessions a discretion to say 
whether, by reason of the relation of the 
parties inter 86, it is just that these extra 
matters should be treated as " pay " for 
the purpose of estimating pension. The 
question whether the allowances in ques- 
tion were " pay '' is a question of fact, and 
the finding of the Becorder is final. 

LoBD Alyebstonb, G.J. — This case 
seems to me to be one of considerable 
difficulty. I do not think it is covered by 
the decision of the Gourt of Appeal in 
Upp&rton V Ridley,^ That decision no 
doubt establishes the principle that every- 
thing that a constable receives is not to 
be treated as " pay " for the purpose of 
computing pension. It does not, however, 
go so far as to lay down any special rule 
binding the Gourt in the present case. 
The judgment of the Master of the Bolls 
proceeded upon the ground that the 
allowance for special service there in ques- 
tion was a mere gratuity. The question 
which we have here to consider is whether 
the expression '^annual pay" mentioned 
in the Schedule to the Police Act, 1890, 
as the basis upon which pension is to be 
calculated includes emoluments in kind 
which form a regular incident of the con- 
stable's employment. After considerable 
doubt, I have come to the conclusion that 
it does not. " Fay " is to some extent a 
technical word commonly used with refer- 
ence to the remuneration in money of 
certain classes of persons, such as soldiers, 
sailors, and policemen. Allowances in 
kind are also occasionally made to members 
of these classes. At the time when the 
Police Act, 1890, was passed the fact that 
allowances in kind were made to the 
police was well known. There was an 
allowance for clothing and boots, and 
where, as happened in cei*tain cases, the 
policeman was required to live in barracks 
or rooms provided for him there was an 
allowance for rent. If it had been 
intended that such matters as these should 
be taken into account some other expres- 
sion than "pay" would, I think, have 
been used. The provisions of the Act 



and the decision of the Gourt of Appeal in 
Upperton v. Ridley^ tend to show that 
" pay " as used in the Act includes only 
what is understood to fall within the 
term in its ordinary acceptation. In the 
present case the constable had the free 
use of a house and of fuel, gas, and water, 
and it is very difficult to regard these 
matters as part of his pay, especially as it 
was a necessary incident of his employ- 
ment that he should reside at the police- 
station in these particular premises. Once 
we depart from the constable's money 
remuneration as fixed by his regular em- 
ployment, we get to cases of emoluments, 
which section 32, sub-section 5 of the 
Act of 1890 seems to shew are something 
distinct from "pay." There is this 
further difficulty, that it would be practi- 
cally impossible to put the parties back 
into the position which they would have 
occupied if these allowances had from the 
first been treated as pay. The rateable 
deduction which ought to have been made 
to be carried to the pension fund could 
hardly now be estimated. I may observe 
that in practice that deduction is made in 
respect of an actual money payment. It 
is not made in respect of such a matter 
as the free occupation of a house with the 
use of coals, gas, and water. 

It was contended on behalf of the 
respondent that the question whether the 
matters in question were " annual pay " 
was a question of fact, and therefore that 
the decision of the Recorder was con- 
clusive. I do not think it is a question 
of fact, or that the Recorder intended to 
treat it as such. Section 11 of the Act of 
1890 empowers the constable to appeal 
to quarter sessions where he claims the 
pension as of right, and whether or not 
he can so claim it depends upon whether 
the matters in respect of which he claims 
are " annual pay " within the meaning of 
the Act. The question is, therefore, one 
of law, and I cannot avoid dealing with it. 

As regards the preliminary objection, I 
am of opinion that section 11 of the Act 
of 1890 was not intended to prevent a 
party to the proceedings at quarter 
sessions from appealing to this Gourt by 
Gase stated. This view is supported by 
the decision in Reg. v. Bridge [l89o].® 
(6) 59 L. J. M.G. 49; 24 Q.B. D. 609. 
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Darling, J. — I am of the same opi- 
nion. The cafie is no doubt one of some 
hardship, as the respondent applied to 
have his cash pay increased, and to be 
allowed to pay for the rent and other 
matters out of the increased pay — con- 
cessions which seem afterwards to have 
been made in favour of another chief 
inspector. But the question which we 
have to consider is whether these allow- 
ances were '^ annual pay" within the 
meaning of the Police Act, 1890. In my 
opinion they were not. Free residence, 
with the free use of coal, gas, and water, 
is not " pay " within the intention of the 
statute. If the constable's use of a free 
house is " pay/' his use of the uniform 
provided for him must also be pay. He 
is bound to live in a house rent free just 
as he is bound to wear a uniform which 
costs him nothing. We cannot hold that 
the house is pay unless we hold that the 
uniform also is pay, but that has not been 
contended. It may be said that this 
argument does not apply to coals, gas, and 
water, and I agree that these things are 
merely incidental to the use of the bouse. 
In my opinion the expression "annual 
pay " does not include the allowances in 
kind here in question. 

Channell, J. — I am of the same opi- 
nion. The discussion which has taken 
place to-day, and the consideration of the 
judgments of the Court of Appeal in 
Upperton v. Ridley,^ tend to confirm me 
in the view to which I endeavoured to 
give expression in the Divisional Court in 
that case. It appears to me that in the 
Police Act, 1890, "pay" is used as a 
technical word to mean the money paid to 
the constable according to the scale ap- 
proved by the Secretary of State, as dis- 
tinguished from the allowances or emolu- 
ments which had been taken into con- 
sideration in some former Acts. I think 
there is quite enough in that Act and in 
the other Police Acts to shew that it is 
pay in that sense that is to be taken as 
the basis for the calculation of a con- 
stable's pension. The pension is to be so 
many sixtieths of the *' pay," and there is 
an obvious convenience in taking as the 
standard a fixed money payment rather 
than things which themselves require to 



have their value estimated. In UpperUm 
V. Ridley ' there were grounds for saying 
that the sum under consideration was a 
purely voluntary and gratuitous allow- 
ance, and it is therefore not quite clear 
that the Court of Appeal adopted this 
view to its full extent ; but their decision 
is at least in no way inconsistent with it. 
Appeal aiUowed. 



Solicitors— Richard F. & C. L. Smith, agents 
for H. Sayer, town clerk, Sheffield, for 
appellants ; Pitman & Sons, agents for Cham- 
bers & Son, Sheffield, for respondent. 

[Reported hy J. Ritchie ^ Etq.^ 
Barrigter-at'Law, 



BLACKPOOL 
> CORPORATION 
V. JOHNSON. 



Lord Alverstone, C.J. 
Darling, J. 
Channell, J. 
1902. 
March 26. 

[71 L. J. K.B. 485.] 

Locdl Government — Buildinge — Build- 
ing Erected in Contravention of By-law — 
Continuing Offence — Sale of Building — 
Liability of Purchaser — Public Health 
{Buildings in Streets) Act, 1888 (51 <j& 52 
Vict c. 52), 8, 3. 

By section 3 of the Public Health 
{Buildings in Streets) Act, 1888, << It shall 
not be lawful in any urban district, with- 
out the written consent of the urban 
authority, to erect or bring forward any 
house or building in any street^ or any 
part of such house or building, beyotid the 
front main wall of the house or building 
on either side thereof in the sa/mis street, 
nor to build any addition to any house or 
building beyond the front main waU of the 
house or building on either side of the 
same,** 

*' Any person offending against this 
enactment shall be liable to a penalty not 
exceeding iOs, for every day during which 
the offence is continued after written notice 
in this behalf from the urban autliority" : — 
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Held, ihea a pwrchaaer of a building 
erected in cantraveTUion of the section^ who 
aliotced it to remain in the same state after 
written notice from the urban authority^ 
was not a ^^ person offending " against the 
enactment, and could not be convicted oj 
aUounng the offence to continue. 

Case stated by Justices of Blackpool. 

An information was preferred by the 
appellants against the respondent under 
section 3 of the Public Health (Buildings 
in Streets) Act, 1888, charging that a 
certain building in the borough had, 
without the written consent of the urban 
authority, been unlawfully erected or 
brought forward beyond the front main 
wall of the house or building on either 
side thereof in the same street, and that 
the respondent allowed the offence to 
continue after written notice in that be- 
half from the corporation. The Justices 
dismissed the information. 

Upon the hearing of the information 
the following fitcts were proved : 

That prior to June 3, 1901 — namely, on 
October 25, 1900, November 16, 1900, 
December 20, 1900,and January 24,1 901— 
plans of premises situate at the northerly 
corner of Yates Street and Hi^h Street, 
in the borough, consisting of shop, house, 
and cellar or workshop, were submitted 
to the building plans committee of the 
borough by one George Hardman, the 
then owner and person who buUt the 
premises. 

The plans were disapproved by the 
committee each time they were submitted 
to them, but the premises were neverthe- 
less erected by the then owner, George 
EEardman. 

The house and shop were built in 
accordance with the by-laws, with the 
exception of the cellar, which, although 
not communicating directly with the 
house or shop, is entered from the yard 
of the premises, and is continued below 
the surface of the garden to the garden 
or boundary wall adjoining the footpath 
of the street with deck lights 12 ft. 
beyond the building line, and 1 ft. 9 in. 
above the level of the street adjoining. 

The cellar, a part of the house and 
shop, being 12 ft. beyond the front main 



wall of the house or building on either 
side thereof in the same street, is there- 
fore in contravention of section 3 of the 
Public Health (Buildings in Streets) Act, 
1888. 

The premises were built and completed 
by George Hardman, who afterwards be- 
came bainkrupt, and the premises passed 
into the ownership of the respondent. 

After the respondent became owner — 
namely, on June 3, 1901 — the appellants 
served upon the respondent a written 
notice as follows : 

" To Mr. William Johnson, 

98 High Street, and 6 Yates Street, 
Blackpool. 

*' On behalf of the Mayor, Aldermen, 
and Burgesses of the borough of Blackpool, 
acting by the Town council as the Urban 
Authority, I hereby give you notice that 
you have committ^ an offence against 
S. 3 of the Public Health (Building 
in Streets) Act, 1888, by erecting or 
'bringing forward a part of the house or 
building known as No. 98 High Street 
and No. 6 Yates Street and situate within 
the said borough beyond the front main 
wall of the house or building on either side 
thereof in the same street, to wit, Yates 
Street. And I hereby give you further 
notice that you will be liable to a penalty 
not exceeding forty shillings for every day 
during which the offence is continued after 
receipt of this notice. 

" Dated June 3, 1901. 
" T. Loftos, 

Town Clerk of Blackpool." 

There was no evidence to shew that the 
respondent, when he became the owner 
of the premises by purchase from George 
Hardman, knew that George Hardman 
had brought forward the building with- 
out the written consent of the urban 
authority. 

The solicitor for the respondent con- 
tended that so far as the respondent was 
concerned he had committed no offence, 
and therefore could not be guilty of a 
continuing offence. 

The solicitor for the appellants con- 
tended that the first part of section 3 is 
declaratory only, and that the offence for 
which punishment is imposed is described 
in the second part of the section, and 
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consists in the continuance of the offence 
after notice. He also cited WeUh d: Son v. 
West Ham Corporation [l899],^ and urged 
that if the successive owner were not liahle 
the Act would be made ineffective by a 
mere change of ownership, or possibly by 
the fiict that the builder had completed 
his work and gone out of possession. 

The Justices were of opinion that the 
respondent had not,, without the written 
consent of the urban authority, erected or 
brought forward a building in a street 
beyond the front main wall of the house 
or building on either side thereof in the 
same street, and was not therefore liable 
to the penalty provided for every day 
during which the offence continued after 
written notice from the urban authority, 
and they accordingly dismissed the inform- 
ation. 

The question for the opinion of the 
Court was whether the Justices came to a 
correct determination. 

C. F, Pritchard (Maomorran^ K,C., with 
him), for the appellants. — The respondent 
was the proper person to take proceedings 
against under the provisions of section 3 
of the Act. He was the *• person offend- 
ing " within the meaning of the section. 
The offence was the allowing the addition 
to the building to continue afber notice 
from the urban authority, and the offender 
is the person who allows it to continue. 
In WiUh ik Son v. West Ham Corpora- 
tion ^ it was held that under section 158 
of the Public Health Act, 1875, a builder 
who had built a house contrary to a by- 
law, but who had not been in possession, 
and had no right to go upon the premises, 
was not guilty of a continuing offence 
under that section. The person who con- 
tinues the offence must be the owner of 
the premises. 

[He also cited RumbaU v. Schmidt 

[1882].2] 

No counsel appeared for the respon- 
dent. 

Lord Alverstone, O.J. — ^This is an 
appeal from a decision of Justices of 
Blackpool, who declined to convict the 

(1) [1900] M.C. 27; 69 L. J. Q.B. lU; 
[1900] 1 Q.li. 324. 

(2) "8 Q.B. D. 603. 



respondent, the purchaser of a house and 
shop, of an offence under section 3 of the 
Public Health (Buildings in Streets) Act, 
1888. The offence is a criminal one, and 
we have to ascertain who is the '' person 
offending." The section provides that 
'^ it shall not be lawful in any urban dis- 
trict, without the written consent of the 
urban authority, to erect or bring forward 
any house or building in any street, or 
any part of such house or building, be- 
yond the front main wall of the house or 
building on either side thereof in the 
same street, nor to build any addition to 
any house or building beyond the front 
main wall of the house or building on 
either side of the same." The respondent 
did not do that; what he did was to 
allow a building so erected to continue in 
the same condition after a written notice 
from the corporation. In my opinion, 
much stronger words would be required 
in order to bring a person within the 
section against whom the only evidence is 
that he has bought the premises. In ' Rum- 
baU V. Schmidt ' the defendant himself, who 
had built an addition to his house beyond 
the fronts of the houses on either side, 
was the person offending, and it was held 
to be a continuing offence to maintain the 
addition to the house after written notice, 
notwithstanding that it was completed 
before the notice was given. In Welsh & 
Son V. West Ham Corporation^^ a builder 
who had been convicted of building a 
house contrary to a by-law was after- 
wards convicted of a continuing offence in 
allowing the premises to remain in the 
same condition ; but it was held that, as 
he had no power to go upon the premises 
to remedy the breach, the conviction was 
wrong. Neither case is any authority in 
the present. This appeal must be dis- 
missed. 

Darling, J. — I am of the same opinion. 
As to Welsh <Cr Son v. West Ham Corpora- 
tion ^ I do not think that it in any way 
conflicts with our present decision. 

Channell, J. — All these cases arise 
upon different statutes. It is necessary 
to look at the particular Act in question. 
In the section under consideration there 
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are no words creating a continuing 
offence. The section merely imposes a 
continuing penalty. 

Appeal diamiased. 

Solicitors— Sharpe, Parker, Pritchards, Barham 
& Lawford, agents for T. Lof tos, Blackpool, 
for appellants. 

{Reported hy F. Camper, Mq,, 
JBarrigter-at- Larv. 



I HORNSBY URBAN 
> COUNCIL V. 
HENNELL. 



Lord Alvbrstonb, C.J, 
Darling, J. 
Channell, J. 

1902. i 

March 25. April 15. J 

[71 L. J. K.B. 479.] 
Local Government — Pamng and Sewerage 
Expenaee—PremUee Uaed ae Headgtiartere 
of Volunteer Battalion — Liability of Legal 
Owner— VolmUeer Act, 1863 (26 d: 27 
Vict, c, 65), $8. 25 amd2^—Mtl/itaTy Lande 
Acty 1892 (55 d: 56 Vict. c. 43), a. ^—Public 
HeaWi, Act, 1875 (38 d; 39 Vict. c. 55), 
*. 150. 

The commanding officer of a volunteer 
corpa who acquirea premiaea hy virtue of 
the Volunteer Act, 1863, /or the uae of the 
corpa ia not liaitle under aection 150 of the 
Public Health Act, 1875, aa ovmer of ike 
premiaea, to pay Hie apportioned part of the 
expenae of aewering cmd paving the street 
upon whicfh the premiaea abut, inaamuch aa 
the premiaea are owned upon behalf of the 
Crown, which ia not bound by the proviaiona 
of the aection. 

In order that a pecuniary burden may be 
impoaed upon Crown property by atatute, 
the Crown rnuat be expready named or it 
muat appear by neceeaary implication that 
the Crown haa agreed or ia intended to be 
bound ; and the inaertion of a partictdar 
protecting dauae ia not of itaelf aufficient to 
ahew that only the daaa of property in- 
cluded within it waa intended to be exempt. 

Case stated by Justices of the county of 
Middlesex, acting for the Highgate Petty 
Sessional Division. 

The appellants were the Homsey Urban 
District Council, and the respondent, 



Colonel Reginald Hennell, was the com- 
manding officer of the 1st Volunteer 
Battalion (Duke of Cambridge's Own) 
Middlesex Regiment, formerly called the 
3rd Middlesex Rifle Volunteers. By an 
indenture of June 15, 1896, between the 
Suburban Building Land Co. and the 
respondent, premises called " The Elms " 
were conveyed to the respondent, his heirs 
and assigns, for 1,9102. The premises 
were acquix-ed by the respondent for the 
purpose of transferring them to and in 
the meantime allowing them to be used 
by the battalion. Certain portions, com- 
prising an armoury and magazine, were 
duly appointed as a storehouse under the 
Volunteer Act, 1863, s. 26,' and the 
Regulation of the Forces Act, 1871, 

(1) By section 25 of the Volunteer Act, 1863 : 
" All money subscribed by or to or for the use 
of a volunteer corps or administrative re^^^iment, 
and all effects belonging to any such corps or 
regiment, or lawfully used by it, not being the 
property of any individual officer or volunteer 
or non-commiraioned officer of the volunteer 
permanent staif belonging to the corps or regi- 
ment, and the exclusive right to sue for and 
recover current subscriptions, arrears of sub- 
scriptions, and other money due to the corps or 
regiment, and all lands acquired by the corps 
or regiment, shall vest in the commanding 
officer of the corps or regiment for the time 
being, and his successors in office, with power 
for him and his successors to sue, to make con- 
tracts and conveyances, and to do all other 
lawful things relating thereto ; and any civil or 
criminal proceeding taken by virtue of the 
present section by the commanding officer of a 
corps or regiment shall not be discontinued or 
abated by his death, resignation, or removal 
from office, but may be carried on by and in 
the name of his successor in office." 

By section 26 : " The commanding officer of a 
volunteer corps or administrative regiment, 
receiving any arms, ammunition, or other stores 
supplied at the public expense or by subscrip- 
tion, shall, subject to the approval of the lieu- 
tenant of the county to which the corps belongs, 
or in which the headquarters of the adminis- 
trative regiment are situate (as the case may 
be), appoint a proper storehouse for the deposit- 
ing and safe keeping of such arms, ammunition, 
or stores. Every such storehouse shall be free 
from all county, parochial, or other local rates 
and assessments. All exemptions contained in 
the Gunpowder Act, 1860, or any Act amending 
the same, relative to storehouses, magazines, or 
places belonging to or held for the service of 
the Crown, shall extend to any storehouse ap- 
pointed under the present section with the 
approval of the lieutenant of a county, if also 
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8. 6, and an Order in Council under the 
latter section. In 1897 the Secretary for 
War, on the application of the respondent 
as commanding officer, in pursuance of the 
Military Lands Act, 1892, s. 5, approved 
of 2,200Z., repayable in thirty-five years, 
being borrowed by the battalion for the 
purpose of acquiring the freehold, and 
the respondent mortgaged the premises to 
the secretary of the Public Works Loan 
Commissioners to secure the loan. The 
money was advanced and, together with 
500Z. in voluntary subscriptions, was 
applied by the respondent in repaying to 
himself the 1,910Z. and fitting up the 
premises. The respondent then ceased to 
have any interest in the premises other- 
wise than as commanding officer. The 
premises had since their acquisition by the 
respondent been used as the headquarters 
of the battalion and for no other purpose. 
No rent or money had ever been charged 
or received by the battalion or its com- 
manding officer for the use of the premises. 
The upkeep of the premises was paid for 
entirely out of Parliamentary grants. The 
premises abutted on Nightingale Lane, a 
street (not being a highway repairable by 
the inhabitants at large) within sec- 
tion 160 of the Public Health Act, 1875,2 

approved of by one of Her Majesty'd principal 
secretaries of state, a« a fir. place for the storing 
of ammanition, but not otherwise." 

By section 3 of the Military Lands Act, 
1892 : " Land acquired under this Act may be 
let by a volunteer corps, or if acquired by the 
council of a county or borough by that council, 
in any manner consistent with the use thereof 
for military purposes." 

(2) By section 150 of the Public Health Act, 
1876: "Where any street within any urban 
district (not being a highway repairable by the 
inhabitants at large) or the carriageway foot- 
way or any other part of such street is not 
sewered levelled paved metalled flagged chan- 
nelled and made good or U not lighted to the 
satisfaction of the urban authority, such autho- 
rity may, by notice addressed to the respective 
owners or occupiers of the premises fronting 
adjoining or abutting on such parts thereof as 
may require to be sewered levelled paved 
metalled flagged or channelled, or to be lighted, 
require them to sewer level pave metal flag 
channel or make good or to provide proper 
means for lighting the same within a time to 
be specified in such notice. 



** If such notice is not complied with, the urban 
authority may, if they think fit, execute the 



and in December, 1899, notice under that 
section was given by the appellants to the 
respondent and other frontagers to sewer 
and pave the street. The notice not 
having been complied with, the appellants 
executed the work, and 409/. lOtf. 9d. was 
apportioned on the respondent. The 
money not being paid, the appellants took 
summary proceedings against the respon- 
dent to recover it. On their behalf it was 
contended that the respondent was the 
owner of the premises. For the respon- 
dent it was contended that the premises 
were owned and occupied by the servants 
of the Crown for Grown purposes, and 
that he was therefore exempt. The 
Justices adopted the latter view, and at 
the hearing on October 16, 1900, dis- 
missed the summons. 

Bray, K.C., and A. Glen^ for the appel- 
lants. — Under section 3 of the Military 
Lands Act, 1892, the land can be let in 
any manner consistent with the use 
thereof for military purposes, and it does 
not vest in the Secretary of State until 
after the disbandment of the corps. The 
respondent as the legal owner is therefore 
liable to pay the apportionment — St, 
Margaret's and St. John* 8 Vestry v. 
Iloskiria [}S99],^ The expenses are charged 
not upon the occupier, but upon the owner. 
Section 150 binds the Crown. Pearson v. 
Holborn Union [l893] ^ is distinguishable. 
There there were special exemptions in 
the Act applicable to the premises. The 
express exemptions contained in sec- 
tion 327 of the Act of 1876 shew that the 

works mentioned or referred to therein ; and 
may recover in a summary manner the expenses 
incurred by them in so doing from the owners 
in default, according to the frontage of their 
respective premises, and in such proportion as 
is settled by the surveyor of the url»n authority, 
or (in case of dispute) by arbitration in manner 
provided by this Act ; or the urban authority 
may by order declare the expenses so incurred 
to be private improvement expenses." 

By section 327 : ** Nothing in this Act shall 
be construed to authorise any local authority — 
(1) To use injure or interfere with any sluices 
floodgates sewers groynes or sea defences or 
other works, already or hereafter made under 
the authority of any commissioners of sewers 
appointed bv the Crown. 

(3) [1899] M.C. 249 ; 68 L. J, Q.B. 840 ; 
[1899] 2 Q.B. 474. 

(4) 62 L. J. M.C. 77; [1893] 1 Q.B. 389. 
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respondent is liable to pay the apportion- 
ment in respect of these premises which 
are not included in the exemption. 

[Rayner v. DrewiU [i900] * and Hawley 
v. Siede [i877] ® were also referred to.] 

The AUomey-General {Sir R. B. FirUay, 
E.C.)y Henry SuUan, and G. S. Robertam^ 
for tiie respondent. — ^The land being in 
fisict purchased, owned, and occupied solely 
for the purpose of the volunteer corps, it 
must be taken to be owned and occu- 
pied for Crown purposes. Therefore the 
amount of the apportionment cannot be 
recovered, as section 150 is not binding 
upon the Crown. The premises are the 
property of the Crown, and the exemp- 
tion from these expenses applies to them 
in the same way as it would if it were 
attempted to impose a rate upon them — 
Peaa'9on v, Hdbam Union * and Perry v. 
Eames [l89l].^ Volunteers are as much a 
part of the Crown forces as the regular 
army or the militia. The express ex- 
emptions contained in section 327 of the 
Act of 1875 do not affect the Crown by 
implication in other instances. The ex- 
emptions were included in the statute 
ex abwndcmti eautela, St. Margaret'8 and 
St. John's Vestry v. ffoakina ^ only refers 
to sanitary requirements. That case was 
decided on very narrow grounds. 

[Weymouth CorporcUion v. Nugent 
[1S65],» SmUheU V. Blythe ri830],» Lord 
Advocate v. Lang [1866],^°^ Coomher v. 
Berkshire Justices [l883],^^ and Rex v. 
Cook [l790] ^^ were also referred to.] 

Bray^ K.C.^ in reply, referred to Felkin 
V. Herbert [l864] ^^ and Colchester {Lord) 
V. Keumey [l867y^ 

Cur. adv. mUt. 

April 15. — The following judgment of 
the Court was read : 

Lord Alverstonb, C.J. — This is an 
appeal by the Homsey Urban District 

C5) 82L. T. 718; 64 J. P. 567. 

(6) 46 L. J. Ch. 782; 6 Ch. D 621. 

(7) 60 L. J. Ch. 346 ; [1891] 1 Ch. 668. 

(8) 34 L. J. M.C. 81 ; 6 B. & S. 22. 

(9) 9 L. J. (O.s.) K.B. 39; 1 B. & Ad. 609. 

(10) 6 Macpb. Ct. of Seas. 84. 

(11) 68 L. J. Q.B. 239 ; 9 App. Cas. 61. 

(12) 3 Term Rep. 519. 

(13) IIL.T. 173. 

(14) 35 L. J. Ex. 204 ; L. B. 1 Ex. 368 ; 36 
L. J. Ex. 172; L. R. 2 Ex. 263. 



Council against a decision of the Justices 
of Middlesex sitting at the Highgate 
Petty Sessions, dismissing a complaint 
made by the appellants against the respon- 
dent to recover the sum of 409Z. I0s» 9d., 
being the apportioned amount of expenses 
incurred by the appellants in sewering, 
levelling, and paving a certain street called 
Nightingale Lane, under the provisions 
of section 150 of the Public Health Act, 
1875. The ground of the decision was 
that under the circumstances of the case 
the respondent, who had acquired the 
premises in question as colonel of a 
volunteer corps, was not liable to pay 
the amount of the apportionment. In 
order to appreciate the point which arises 
upon this appeal, it is, in our opinion, 
necessary to state accurately the facts 
upon which the question arises. The 
respondent, Colonel Hennell, is a colonel 
in his Majesty's army, and was up to the 
month of March, 1901, the commanding 
ofScer of the 1st Battalion Middlesex Rifle 
Volunteers. In the year 1896 the re- 
spondent purchased the fee-simple of cer- 
tain land at Homsey for the sum of 
1,910^. The land was purchased by him 
for the purpose of its being transferred 
to and used by the volunteer battalion. 
In the year 1897 the premises so acquired 
were, pursuant to the provisions of the 
Military Lands Act, 1892, mortgaged to 
the Public Works Loan Ck)mmisioners for 
the sum of 2,200Z. The money so received 
was applied to repay the amount paid by 
the respondent in purchasing the pre- 
mises and in fitting them up for the use 
of the volunteer battalion. The premises 
abut upon Nightingale Lane. In Decem- 
ber, 1899, the appellants duly served 
notices for the sewering, paving, &c.f 
of Nightingale Lane, under the provisions 
of section 150 of the Public Health Act, 
1875. The work was subsequently exe- 
cuted by them. The amount apportioned, 
a sum of 409^. lOs. 9(2., is agreed to be 
the amount due from the respondent as 
the legal owner of the premises if he is 
not exempt from payment. The lands in 
question were acquired under and by 
virtue of sections 24, 25, and 26 of the 
Volunteer Act, 1863, and the mortgage, 
as already stated, was made under the 
provisions of the Military Lands Act, 
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1892. It was contended on behalf of the 
appellants that, inasmuch as by virtue of 
section 3 of the Military Lands Act, 1892, 
the land could be let in any manner con- 
sistent with the use thereof, for military 
purposes, and that it would not vest in 
the Secretary of State until after the dis- 
bandment of the corps, the respondent, 
as the legal owner, was liable to pay the 
apportionment, and that the case of 
St. Margarefa and SL John's Vestry v. 
ffoakina ^ was an authority in his favour 
binding upon us. It was contended upon 
behalf of the respondent that the land 
being in fact purchased, owned, and occu- 
pied solely for the purpose of the volun- 
teer corps, it must be taken to be owned 
and occupied for Crown purposes; and 
that therefore the amount of the appor- 
tionment could not be recovered, as sec- 
tion 150 of the Act of 1875 was not 
binding upon the Crown. We are of 
opinion that the contention of the 
Crown is right, and that the appeal 
should be dismissed. The liability to 
pay the apportionment depends upon the 
provisions of the Public Health Act, 1876. 
Section 150, as has frequently been pointed 
out, contemplates a notice being given to 
the owners or occupiers to carry out the 
work specified themselves, and, upon their 
failure to carry it out, empowers the 
authority to execute the works and re- 
cover the expense from the various owners. 
Section 213 provides that the expense 
may be treated as private improvement 
3xpenses and recovered by means of 
private improvement rates spread over 
a series of years. Section 257 provides 
for the recovery of the apportioned 
amount, either at once or by instalmentH. 
Section 327, which was relied upon on 
behalf of the appellants, contains certain 
protective clauses with reference to lands 
vested in the Admiralty or War Office. 

In our opinion, for the reasons given 
by Mr. Justice Lawrance and Lord Justice 
Collins in Pearson v. Holhorn Union^^ these 
lands were being held for military pur- 
poses, and the respondent had no use or 
occupation of the premises other than as 
colonel commanding the corps, and in 
discharge of his duties as such, and is in 
fact a mere trustee for the corps, having 
no personal beneficial interest. This is, 



in our opinion, an ownership and oocu- 
pation for and on behalf of the Crown ; 
and the appellants must shew some words 
which impose upon the Crown an obli- 
gation to do the work or pay the expense 
of it. The principle that Acts of Parlia- 
ment do not impose pecuniary burdens 
upon Crown property unless the Crown 
is expressly named, or unless by necessary 
implication the Crown has agreed to be 
bound, is, in our opinion, still applicable 
to such a case. No doub£ the insertion in 
many Acts of Parliament of clauses to 
protect the Crown or save Crown rights 
has given rise to the impression that this 
rule has to some extent been trenched 
upon, and we are far from saying that 
there may not be provisions in public Acts 
of Parliament so framed as to bind the 
Crown, even though the Crown may not 
be specially named. But, in our opinion, 
the intention that the Crown shall be 
bound, or has agreed to be bound, must 
clearly appear either from the language 
used or from the nature of the enact- 
ments ; and there is, in our opinion, 
nothing of the kind in the provisions of 
the Public Health Act applicable to this 
case which gives rise to any such presump- 
tion. Nothing would be gained by con- 
sidering in detail the various authorities 
which were cited in support of this view ; 
but we would call attention to the judg- 
ment of Lord Tenterden in SmitheU v. 
Blythe,^ in which, where there was an 
express exemption of King's ships of 
war from light dues, other vessels of the 
Crown were held not to be liable, although 
they were not mentioned in the express 
exemption — or, in other words, that the 
general doctrine of the immunity of the 
Crown applied notwithstanding the in- 
sertion of an express exemption clause as 
to certain matters. Similarly, in the case 
of Weymouth Corporation v. Nugent,^ stone 
brought for the use of her Majesty's navy 
was held exempt from wharfage duties 
created by statute upon the same prin- 
ciple, notwithstanding the insertion of 
special exemptions in favour of certain 
Crown property, and it was pointed out 
by Chief Justice Cockbum that these 
exemptions were merely inserted ex majore 
cauiela; and Coomber v. Berkshire Jus- 
tices,^^ which was a case of income tax, is 
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strongly illustrative of the principle. It 
is, moreover, right to observe that in 
Lord Advocate v. Lang >® Crown property 
was held exempt from an exactly similar 
burden. 

Having regard to the above autho- 
rities, we cannot accept the argument 
that the limited exemption of certain 
Government lands in section 327 of the 
Public Health Act, 1875, is sufficient to 
-^hew that all other interests of the Crown 
were intended to be affected by the pro- 
visions of the Act. The limited language 
of the exceptions in section 327 appears 
to us to support the view that they were 
inserted ex abundanti catUela, and we 
believe that if careful search is made 
there are many similar Acts in which 
no clauses protecting Crown rights have 
been inserted. There is, in our opinion, 
no such general practice as to lead to the 
view that the original doctrine of Crown 
exemption has ceased to exist or has been 
infringed upon, or that the insertion of 
a particular protecting clause is intended 
to shew that only that class of Crown 
property was intended to be exempt. 
With reference to St, Margaret's and 
St, John*8 V. Hoskine^^ relied upon on 
behalf of the appellants, it certainly is 
not an authority upon the point now 
raised before us ; but after the argu- 
ment which was suldressed to us in this 
case we are not prepared to say that we 
should have come to the same conclusion. 
Rayner v. Drewitt * does not apply, as in 
that case the premises were not used solely 
for Crown purposes. 

For the above reasons we are of opinion 
that the appeal should be dismissed. 

Appeal diemisaed. 

Solicitors — Tatham & Hardy, for appellants; 
Treasury Solicitor, for respondent. 

lEetported hy J, E, Aldons, Sfq.f 
Ba^rriiter'at'Lafo. 



LoBD Alvebstonb, C.J.^ 

DABLING, J. I MACKENZIE 

Channell, J. > V, 

1902. I hawke. 

April 24, 25. J 

[71 L. J. K.B. 661.] 
Gaming and Wagering — Using Office for 
Gaming Purposes — Knowingly and WU- 
fuUy Permitting Office to he so Used — 
Coupon Competition Abroad — Advertise- 
msTit in Newspaper — Offi>ce of Newspaper 
— Registered Proprietor of Newspaper — 
BeUing Act, 1853 (16 <Cr 17 Vict. c. 119), 
88, 1 and 3. 

The manager of a football coupon com- 
petition being a means of receiving money 
as the consideration for a promise to pay 
money on the event of football mcUches, as 
an essential part of his scheme, published 
in a newspaper an advertisement of prizes 
offered to and the rules to be observed and 
amounts to be paid by intending com- 
petitors , who were directed to Jill in coupon 
sheets or forms appended to the advertise- 
ment, and to send them, unth the amounts 
payable, to an address in Holland, He 
cUso publislfigd in the same newspaper lists 
of the priz^itinners in previous competi- 
tions. The office of the newspaper was 
opened and kept for the purpose of the 
competition: — Held, thcU tfiere was evi- 
dence that the manager of the competition 
was a person using the office of the news- 
paper for the purpose of money being 
received by him as the consideration of a 
promise to pay money on the event of a 
game within the meaning of section I of the 
Betting Act, 1853 ; and that the registered 
proprietor of the newspaper was a person 
knowingly and wilfuUy permitting the 
office to be used as afotesaid within the 
meaning of section 3 of that Act. 

Appeal by way of Special Case from the 
determination of a Metropolitan police 
magistrate convicting Donald Mackenzie, 
the appellant, upon two charges on two 
informations under sections 1 and 3 of 
the Betting Act, 1853.^ 

(1) The Betting Act, 185S, s. 1 : '<Ko house, 
office, room, or other place shall be opened, 
kept, or osed for the pnrpose of the owner, 
occupier, or keeper thereof, or any person usin^ 
the same, or any person procured or employed 
by or acting for or on behalf of such owner, 
L 
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The informations charged — ^first, that 
the appellant, being the owner of a certain 
office or place situate at 23 Bedford Street, 
Strand, unlawfully did on November 12, 
1901, knowingly and wilfully permit the 
said office to be used by H. T. Terry, a 
person using the same for the purpose of 
money or valuable things being received 
by or on behalf of the said H. T. Terry 
as and for the consideration for an under- 
taking or promise to pay or give there- 
after money on events or contingencies of 
or relating to the game of football against 
the form of the statute; secondly, that 
being such owner he did at the date and 
place aforesaid keep and use the said office 
or place for the purpose of money or valu- 
able things being received by or on behalf 
of H. T. Terry, a person using the said 
office for the like purpose. 

The appellant was convicted and fined 
for both offences. The magistrate, on the 
application of the appellant, stated a Case 
in which the following facts appeared. 

The appellant was the registered pro- 
prietor of a weekly newspaper called 
Football Chat and Athletic Worlds and the 
owner of an office at 23 Bedford Street, 

occupier, or keeper, or person using the same, 
or of any person having the care or manage- 
ment or in any manner conducting the busi- 
ness thereof betting with persons resorting 
thereto ; or for the purpose of any money or 
valuable thing being received by or on behalf 
of such owner, occupier, keeper, or person as 
aforesaid as or for the consideration for any 
assurance, undertaking, promise, or agreement, 
expressed or implied, to pay or give thereafter 
any money or valuable thing on any event or 
contingency of or relating to any horse race, 
or other race, tight, game, sport, or exercise, or 
as or for the consideration for securing the 
paying or giving by some other person of any 
money or valuable thing on any such event or 
contingency as aforesaid. . . ." 

Section 3 : '* Any person who being the owner 
or occupier of any house, office, room, or other 
place, or a person using thesame.shall open, keep, 
or use the same for the purposes hereinbefore 
mentioned, or either of them ; andany person who 
being the owner or occupier of any house, 
room, office, or other place shall knowingly and 
wilfully permit the same to be opened, kept, or 
used by any other person for the purposes 
aforesaid, or either of them . . . shall, on 
summary conviction thereof before any two 
justices of the peace, be liable to forfeit 
and pay such penalty, not exceeding one hun- 
dred pounds as shall be adjudged by such 
justices. . . .*' 



Strand, where that newspaper was pub- 
lished and its business carrieid on. 

One H. T. Terry had an office at Mid- 
delburg, in Holland, where he conducted 
certain competitions called " Sporting Cou- 
pon Competitions." One of these competi- 
tions was by agreement between Terry 
and the appellant advertised weekly in 
Football Chvt and Athletic World under 
the heading, " Mr. H. T. Terry's (Mid- 
delburg) Advertisement. — Football Chat, 
Football Skill Competition. 150Z. for ten 
correct results, and 50/. in fifty consola- 
tion prizes of 1/. each. . . . Ten coupons 
for sixpence. Twenty-four coupons for 
one shilling postal order." To this was 
appended a coupon sheet or form specify- 
ing several coming football matches, and 
leaving spaces to be filled up by com- 
petitors with numbers corresponding to 
the dubs selected as winners. At the 
foot of the coupon was a notice that 
" Coupons must be addressed to Football 
CIuU, Middelburg, Holland." Then fol- 
lowed the rules and conditions on which 
the competition was conducted, and a 
second notice in the words, '^ Sole address : 
—Football Chat, Middelburg, Holland." 
In the middle and at the foot of the 
page were statements that the newspaper 
was printed and published and that its 
chief office was at 23 Bedford Street, 
Strand. 

The coupon -sheets might be cut from 
the paper along lines ruled for that 
purpose; but it was not obligatory 
on competitors to fill in their selec- 
tions in such coupon sheets ; they were 
at liberty to use plain paper. For the 
insertion of the advertisement in eaca 
issue of the newspaper the appellant re- 
ceived from Terry about 271, Lists of 
successful competitors were also published 
periodically in the newspaper, and were 
paid for at the same rate. 

Competitors filled in their selections 
upon the coupons, which, together with 
postal orders for the amounts payable 
by them, they sent by post addressed 
to " FootbaU Chat, Middelburg, Holland." 
The postal orders were returned to this 
country for collection by the London 
and Westminster Bank, where the pro- 
ceeds were placed to the credit of one B. W, 
Blydenstein, who, as agent for Teriy, 
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paid the appellant for the advertise- 
mentSy and distributed prizes among the 
winners in the competition. 

The appellant did not receive any 
benefit from the competitions other than 
the payment for the insertion of the 
advertisements in his newspaper. Terry 
had no interest in the new^Mtper other 
than that accruing to him through adver- 
tising the competitions. He never made 
any personal use of the office 23 Bedford 
Sfcreet, except that he once called there. 

The magistrate held that Teny vvas a 
person using the office, and that he used 
the same for the purpose of money or 
valuable things being received by himself 
as the consideration for his promises to 
pay money on the results of football 
matches. He found that the appellant 
permitted the user by Terry, and that he 
opened and kept the office for the pur- 
pose of such user by Terry. He also 
found that the appellant derived benefit 
from the insertion of the coupon com- 
petition advertisements and lists of win- 
ners, for which he received considerably 
more than for ordinary advertisements, 
but that he did not shai^e in the profits of 
the competitions. 

C. W. Afathew8(G. H. ShUfieldwithhim), 
for the appellant. — It cannot be said that 
the proprietor of a London newspaper, who 
advertises a business carried on by a 
foreigner, permits the office of the news- 
paper to be used by the foreigner. Terry 
cannot be said to use the office. If he 
does not use it, it cannot be said that the 
appellant permits him to use it. Stoddart 
"v, Hawke [l90l] ^ is distinguishable. There 
Stoddart owned the office as part of the 
machinery by which he conducted the 
competition, and it was held that he did 
not, by merely carrying on his business 
abroad, exclude himself from also carrying 
on business at the office in London. 

[Darlinq, J. — Suppose that the statute 
had prohibited the user of the newspaper 
insteietd of the office.] 

One may use a newspaper without using 
the office where it is published. The 
statute does not prohibit betting. What 
is prohibited is the business of a betting- 

(2) Ante,^.%^\ 71 L. J. K.B. 133; [1902] 
1 E B. 353. 



house, or place to which people can 
resort for the purpose of betting, not with 
each other, but with the betting estab- 
lishment — Potvell V. KempUm Park Hace- 
course Co. [i899],^ per Lord Halsbuiy, 
L.C. Here the appellant had no interest 
whatever in the competitions beyond his 
remuneration for advertising them. He 
was in no sense the agent of Terry. The 
test is whether Terry could have been 
convicted of using the office. 

Avory, KX)* (J. K, Mackay with him). 
— Terry could have been convicted of 
using the office. The advertisement of the 
competitions and issue of the coupons 
form an essential part of his business. 
That part is carried on at the office with 
the permission of the appellant, for which 
he is paid a remuneration much larger 
than the ordinary remuneration for ad- 
vertising. He is employed as Terry's 
agent for reward to issue coupons and 
publish the names of the winners of prizes 
in the competition. 

0. H. Smfidd, in reply.—" Using " is in 
contrast with " resorting to." There is no 
user within these sections without some 
dominion or control — Powell v. Kempton 
Park Racecourse Go? The office or place 
must be opened, kept, or used for the 
purpose of betting ; it must be an office or 
place the business of which is betting — 
Reg, V. Cook [l884].* The business of 
this place is that of a newspaper. 

[Ohannell, J. — A public-house might 
be used for the purpose of betting.] 

[Reg. V. Stoddart [l90o] ^ and Homsby 
V. Raggett []89l]® were also cited.] 

Lord Alvebstonb, C.J. — The magis- 
trate has found that the office 23 Bedford 
Street was opened or kept for the pur- 
pose of being used by Terry for coupon 
competitions. He has found that Terry 
was a person using the office for the pur- 
pose of money or valuable things being 
received by him as the consideration 
for his promises to pay money on the 
results of football matches, and that the 
appellant permitted the user by Terry. It 

(3) [1899] M.O. 96; 68 L. J. Q.B. 392; 
[1899] A.C. 143. 

(4) 13 Q.B. D. 377. 

(5) [1901] M.C. 74; 70 L. J. K.B. 189; 
[1901] 1 K.B. 177. 

(6) 61 L. J. M.C. 24; [1892] 1 Q.B. 20. 

l2 
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is contended on behalf of the appellant 
that there was no user by Terry, and 
consequently no user with the permis- 
sion of the appellant. If the evidence 
supports the finding, that finding must 
stand, and then the case comes within 
section 3 of the Betting Act, 1853. I am 
of opinion that the evidence does support 
the finding. It was an essential part of 
the scheme of these competitions that the 
coupons should be issued and received by 
Terry. They were issued from this office 
in order that competitors might fill them 
up and send them, with the money 
payable, to him. The issue and receipt is 
evidence of user by Terry of the office 
for an essential part of his scheme. There- 
fore, there is evidence that Terry did use, 
and that the appellant permitted him to 
use, the office. There is no finding that 
the newspaper, Football Chat and AtkUtie 
Worlds existed for any purpose indepen- 
dent of these competitions. If it had any 
independent existence, why should com- 
petitors send their money to ^* Football 
Chat, Middelburg, Holland " ? and why 
should the competitions be called " Foot- 
ball Chat Competitions " ? 

I have only to add that in Stoddart v. 
Hawke ^ this Court decided that to con- 
stitute an offence under this section it is 
not necessary that the money received 
should be received at the office itself. The 
only question is. Was the office used as an 
essential part of the business ? I think 
that it was, and that the magistrate has 
come to the right conclusion. The con- 
viction must therefore stand. 

Darling, J. — It cannot be disputed 
that the appellant permitted Terry to 
advertise in FootbaU Chat and Athletic 
World. The issue of the coupons was 
effected through his paper and proceeded 
from his office. Counsel for the appel- 
lant insisted that there had been nothing 
beyond a mere advertisement in a news- 
paper notifying the steps to be taken by 
intending competitors. But in truth this 
paper contains much more than a mere 
advertisement. It contains a series of 
coupons. True, those coupons form part 
of the paper, but they were issued or 
published for the purposes of betting, and 
as part of the machinery by which Terry 
carried on the business of betting with 



persons who selected the winners of foot- 
ball matches. That is enough to support 
a finding that Terry used the office. It 
is not denied that he used the newspaper 
or that it issued from the office with his 
coupons attached. It is not necessary to 
decide, and I purposely abstain from de- 
ciding, whether that in itself would be a 
sufficient user of the office by Terry to 
make the permission by the appellant an 
offence within the Act. The magistrate 
has found, not only that Terry used the 
office by permission of the appellant, but 
that it was opened and kept for the pur- 
pose of being used by Terry, and that the 
appellant received remuneration at a rate 
considerably higher than that for ordi- 
nary advertisements. The purpose for 
which Terry used the office was an illegal 
purpose under the Betting Act, 1853, 
and the permission by the appellant is an 
offence within section 3. 

Channbll, J. — I agree. The magistrate 
has found that this office was opened and 
kept by the appellant for the purpose of 
being used by Terry for the receipt of money 
as the consideration of promises to pay 
money on the results of football matches ; 
in other words, that the whole object of 
Football Chat and Athletic World was 
to form part of these coupon competition 
schemes. The magistrate having found 
that, this case comes within the principle 
of Stoddart v. Hawke.^ Without that 
finding I should have had some difficulty 
in saying that the argument for the 
appellant was not to a considerable extent 
right. User of offices or places, in the 
sense of physical user, is what is aimed 
at by the Betting Act, 1853, and the 
question is, Has there been an user by 
Terry within that meaning of the word % 
— for it is necessary that a person to be 
held liable should use the place in the 
character of owner, occupier, manager, 
keeper, or in some character analogous to, 
or of the same genue as, that of the owner, 
manager, or keeper ; he must have some 
dominion or control over the place — 
Powell v. Kempton Park Raceoorirse 
Co.^ Therefore, if this were the case of 
two persons — one conducting a newspaper 
and the other carrying on a scheme for 
receiving money for betting— and if the 
latter desired to and did merely advertise 
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his basiness in a bona fide newspaper, the 
mere user of the newspaper might not be 
an user of the office where the paper was 
published. But, owing to the finding of 
the magistrate, that point does not arise 
in this case, and I agree that this convic- 
tion must be upheld. 

Appeal dismiseed. 



Solicitors— E. M. Lazarus, for appellant ; 
Malkin k Co., for respondent. 

[Reported by W. ffussey Griffith, E$q., 
Ba/rriiter-at'Law, 
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hawke v. MAC- 

^ kenzie {No, 1). 

^HAWKE t». MAC- 
KENZIE {No, 2). 



[71 L. J. K.B. 565.] 
Gaming and Wagering — Coupon Com- 
peiiHon — Office Used for making Bets or 
Wagers — Informaiion with Respect to Bets 
or Wa>g«rs — Pvblishing Advertisement of 
Office — PvbUshing Advertisement of In- 
formaiion'^BeUing Act, 1S53 (16 <£r 17 
Viei.c. 119), *. r-^BeUing Act, 1874 (37 
dh 38 Vict. e. 15), s. 3, stib-s. 1. 

Any person publishing an advertiee- 
ment whereby it is made to appear that an 
offiM is used for the purpose of a coupon 
competition, being a scheme whereby' moViey 
is received as the cojisiderationfor a promise ' 
to pay money on the event of a football 
match, is liable to the penalty mentioned in 
section 7 of the BeUing Act, 1853. 

Any person publishing an advertise- 
ment whereby it is made to appear that any 
person will on application give information 
or advice ujith respect to a coupon com- 
petition^ being a scheme wherebi/, through 
the medium of an office, money is received 
as the consideration for a promise to pay 
money on the event of a football match, 
is liable to the penalty mentioned in sec- 
tion 3 of the Betting Act, 1874. 

Reg. V, Stoddart ([19011 M.C. 74; 70 
L. J.K.B. 189; [190111 K.B. 1 7 7)/o«OMwd. 

Stoddart v. Argus Printing Co. ([1901] 
M.O. 148; 70 L. J. K.B. 711 ; [1901 J 
2 K.B. 470) disapproved. 



Hawke v. Mackenzie {No. 1). 

Appeal by way of Special Case stated by 
a Metropolitan police magistrate. 

An information was preferred by John 
Hawke, the appellant, against Donald 
Mackenzie, the respondent, under section 7 
of the Betting Act, 1853,^ charging that 
the respondent as occupier of a certain 
office or place situate at 23 Bedford Street, 
Strand, did on November 12, 1901, 
unlawfully cause a certain advertisement 
to be published whereby it appeared that 
the said office or place was opened, kept, 
or used for the purpose of making bets or 
wagers. 

On December 11, 1901, the magistrate 
dismissed the summons, and at the 
request of the appellant stated the 
Case. 

A copy of the newspaper. Football Chat 
and Athletic World, dated November 12, 
1901, and one of the posters of the same 
newspaper of the same date were put in 
evidence at the hearing. The copy of the 
newspaper contained the same advertise- 
ment as that put in evidence in Mac- 
kenzie V. Hawke.^ The copy of the poster 
was in these terms : '^ Football Chat — 
Are Football Enthusiasts Cranks? — Also 
contains advertisement of 200^.' Football 
Prize — Simpler Football Rules asked for." 
In all other material respects the facts 
stated in this case were similar to those in 
Mackenzie v, Hawke. '^ 

The magistntte, on the authority of 

(I) The Betting Act. 1863, s. 7: "Any, 
person exhibiting or publishing or causing to 
be exhibited or published any placard, handbill, 
card, writing, sign, or advertisement whereby ' 
it shall be made to appear that any house, office, 
room, or place is opened, kept, or used for the 
purpose of making bets or wagers, in manner . 
aforesaid, or for the purpose of exhibiting lists 
for betting, or with intent to induce any person 
to resort to such house, office, room, or place 
for the purpose of making bets or wagers, in 
manner aforesaid, or any person who, on behalf 
of the owner or occupier of any. such house, 
office, room, or place, or person using the same, 
shall invite other persons to resort thereto for 
the purpose of making bets or wagers, in 
manner aforesaid, shall, upon summary con- 
viction thereof before two justices of the peace, 
forfeit and pay a sum not exceeding 302., and 
may be further adjudged by such justices to pf.y 
such costs attending such conviction as to tho 
said justices shall seem reasonable* . . " 

(2) Ante, p. 137. 
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Stoddart v. Argua Printing Go, [l90l],' 
dismissed the summons. 

Avary, K£. {J, K. Mackay with him), 
for the appellant. — The question is 
whether the words "making bets or 
wagers" in section 7 are intended to 
include all that is forbidden by section 1,^ 
or are to be limited to the offences men- 
tioned in the first branch of section 1 — 
namely, making bets with persons resort- 
ing to the office or place. Those words 
include all bets or wagers in the ordinary 
sense of the words. No doubt it was held 
in Stoddart v. Argus Printing Co? that 
the advertisement made illegal by sec- 
tion 7 must relate to a house used for 
making bets or wagers with persons 
physically resorting thereto. But that 
case is inconsistent with Reg. y. Stoddart 
[l90o],^ where it was held that receiving 
money as the consideration for a promise 
to pay money on the event of a horse- 
race was betting, Reg, v. Stoddart^^ 
being a decision of the Court of Crown 
Cases Reserved, ought to be followed in 
preference to Stoddart v. Argua Printing 
Co.f^ the decision of a Divisional Court in 
a friendly action where both parties, being 
anxious to have the case decided in the 
same way, agreed upon a statement of 
facts for the opinion of the Court. It 
follows from Reg, v. Stoddart ^ that to ad- 
vertise a house or office used for the pur- 
pose of receiving money as the considera- 
tion for a promise to pay money on the 
event of a football match is to advertise 
a house or office for the purpose of 
" making bets " within the meaning of the 
words in section 7. At any rate, the 
office is used for the purpose of making 
" wagers." There is no reason for limit- 
ing the operation of the section as it was 
limited in Stoddart v. Argua Printing Co? 

G, H, Stutfieldj for the respondent. — 
The actual decision in Stoddart v. Argua 
Printing Co? is quite consistent with that 
in Reg, v. Stoddart^^ and is binding on 
this Court. Even if the cases were in- 
consistent, ^S'toc^tiar^ V. Argua Printing Go,^^ 

(3) [1901] M.C. 148 ; 70 L. J. KB. 711 ; 
[1901] 2 K.B. 470. 

(4) See note (1) atUe, p. 137. 

(5) [1901] M.C. 74; 70 L. J K.B. 189; 
[1901] 1 K.B. 177. 



being later in date, is entitled to greater 
weight. To constitute an offence under 
section 7 the advertisement must relate 
to a house kept or used for the purpose 
of making, not merely of facilitating the 
making, of bets. There is no sufficient 
connection between the advertisement and 
the office. 

Avory^ K,G,^ in reply. — It appears fix>m 
the advertisement that the result of the 
competitions will be published at the 
office. The newspaper containing the 
coupon sheets is published and procurable 
at the office. 

[As the next case involved substantially 
the same point, the judgment was given 
at the end of that case.] 

H^WKE V, l^ACKENZIE {No. 2). 

Appeal by way of Special Case stated by 
a Metropolitan police magistrate. 

Two informations were preferred by 
John Hawke, the appellant, against 
Donald Mackenzie, the respondent, under 
section 3, sub-section 1 of the Betting 
Act, 1874,^ charging that the respondent 
did on November 12, 1901, unlawfully 
cause two certain advertisements to be 
published, whereby it appeared that J. 
O'Reilly of 55 Chatham Eoad, Bock 
Ferry, Cheshire, and J. Taylor, of 46a 
Market Street, Manchester, respectively 
would on application give information for 
the purpose of or with respect to certain 
bets, wagers, events, or contingencies 
mentioned in the Betting Act, 1853. 

On December 11, 1901, the magistrate 
dismissed the summonses, and at the 
request of the appellant stated the Case. 

(6) The Betting Act.: 1874 (37 Vict. c. 16). 
8. 3 : " Where any letter, circular, telegram, 
placard, handbill, card, or advertisement is 
sent, exhibited, or published. — 

" (1) Whereby it is made to appear that any 
person, either in the United Kingdom or else- 
where, will on application give information or 
advice for the purpose of or with respect to any 
such bet or wager, or any such event or con- 
tingency as is mentioned in the principal Act, 
or will make on behalf of any other person any 
such bet or wager as is mentioned in the prin- 
cipal Act .... every person sending, exhibit- 
ing, or publishing, or causing the same to be 
sent, exhibited, or published, shall be subject 
to the penalties provided in the seventh section 
of Uie principal Act with respect to offences 
under that section." 



Digitized by 



Google 



THE DUTIES OF MA0ISTItATES. 



143 



Hawke v. Mackenzie (Nos. 1 and 2). 

A copy of the newspaper, Foothatt 
Chat and Athletic World, dated No- 
vember 12, 1901, was put in evidence. 
It contained the same advertisement as 
that put in evidence in Mackenzie v. Hawked 
In close proximity to that advertisement 
two other advertisements appeared. The 
first of these was in the following terms : 
*' Football selections. . . . Clients' names 
appearing in all prize lists every week — 
My selections are worked out weekly for 
all competitions on a certainty system of 
300 lines which never fail to give the 
ten correct at least twice a month. 
During the last season I won over 
1,000/. in prizes for clients, and I have 
only to keep up my present form to be 
even twice as successful for this season — 
Price of 300 lines and copies, 5tf. . . . 
Send order and stamped address to J. 
O'Reilly, 55 Chatham Road, Rock Ferry, 
Cheshire." 

The second advertisement was in these 
terms: •* Football Coupon Guide— The 
rules for writing out coupons in this guide 
are as correct as can be. For six weeks 
competitions, ending October 12, they 
have been wrong twice only in eighteen 
competitions. It is the best guide in the 
market. Try it. It only costs a shilling 
postal order and stamped addressed en- 
velope, and will save you many shillings 
in a season. Selections for all competi- 
tions : — 7d.tL copy : two or more 6d. each, 
and stamped addressed envelope . . . 
J. Taylor, 46a Market Street, Man- 
chester." 

In all other material respects the &cts 
in this case were similar to those in 
Mackenzie v. Hawked 

The magistrate, on the authority of 
Cox V. Andrews [l883] ^ and Stoddart v. 
Argue Printing Co.^^ dismissed the sum- 
mons. 

Avory, K.C, {J, JT. Mackay with him), 
for the appellant. — This case falls within 
the express terms of section 3 of the Bet- 
ting Act, 1874,^ which was intended to 
include any advertisement of information 
to be given with respect to any bet or 
wager quite irrespective of where it is 
made. The magistrate has held that the 

(7) 58 L. J. M.C. 34 ; 12 Q.B. D. 126. 



words '' any such bet or wager as is men- 
tioned in the principal Act " are to be 
limited to bets and wagers described in 
the first branch of section 1 of the prin- 
cipal Act— that is, the Act of 1853^-— 
that is to say, to bets made with persons 
resorting to some office or place. For 
reasons similar to those submitted in the 
last case, the enactment should not be so 
limited. 

G. H, Stuffiddy for the respondent. — 
This case is governed by Cox v. Andrews ^ 
and Stoddart v. Argue Printing Co,^ The 
advertisement does not refer to any house, 
office, or place where any betting is carried 
on. If this advertisement is illegal, any 
advertisement of information to be given 
on any betting published in a bona fide 
newspaper is illegal ; but this is not so — 
Coxy, Andrews J 

Avory, K.C, in reply. — These adver- 
tisements point to the Football Chat com- 
petitions, which are carried on by means 
of the office 23 Bedford Street — Cox v. 
Andrews ^ is therefore distinguishable. 

Lord Alvebstons, C.J. — In these cases 
the magistrate recapitulates the facts in 
Mackenzie v. ffawke,^ and hi^ finding that 
Terry was a person using the office at 
23 Bedford Street for the purpose of 
money or valuable things being received 
by him as the consideration for his pro- 
mises to pay money on the results of foot- 
ball matches. 

In the first of these cases Mackenzie, 
the respondent, was charged under sec- 
tion 7 of the Betting Act, 1853, with 
publishing an advertisement whereby it 
appeared that the office was used for the 
purpose of making bets or wagers ; and, 
had it not been for the case of Stoddart v. 
Argus Printing Co,^ the magistrate would 
have held the evidence sufficient and 
would have convicted the respondent 
under section 7 of the Betting Act, 
1853, which makes it an ofience to 
publish any advertisement whereby it is 
made to appear that any office is used for 
the purpose of making bets or wagers '' in 
manner aforesaid " — that is, in the manner 
described in section 1. Now section I 
consists of two branches, the first branch 
enacting that no place shall be used for 
the purpose of the owner " betting with 
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persons resorting thereto " ; the second 
that no place shall be used for the pur- 
pose of any money k^, being received by 
the owner or any person using the place 
as the consideration for a promise to pay 
money on any event . of any game. The 
scope of this section was discussed in 
Reg, V. Stoddartf^ decided in the Court of 
Crown Cases Keaerved shortly before 
Stoddart v. Argus Printing Co,,^ and 
again in Stoddart v. Hawke [l90l],^ decided 
shortly after that case. In the last named 
case it was held that to constitute an 
offence within the second branch of sec- 
tion 1, where a person is charged with 
using an office for the purpose of money 
being received as the consideration of a 
promise to pay money on the result of a 
game, t!^., it is not essential that the 
money should be received at the office. 
In Reg, v. Stoddart * it was argued that 
the scope of the whole section must be 
limited to cases of betting with persons 
resorting to the office or place. But it 
was held that the section was not to be so 
restricted. In Stoddart v. Argua Printing 
Co? an action was brought against the 
Argus Printing Co. for breach of a con- 
tract to print and publish a newspaper. 
It was contended for the defendants that 
the contract was illegal because the news- 
paper contained an advertisement of a 
coupon competition similar to that in the 
present case, the printing and publication 
of which constituted an offence under 
section 7 of the Betting Act, 1853. It 
was argued for the plaintiff that the con- 
tract was not illegal because section 7 
referred only to advertisements of places 
used for betting as described in the first 
branch of section 1, which it was contended 
was confined to betting with persons re- 
sorting to such places. This argument 
prevailed, and it was held that to consti- 
tute an offence under section 7 the adver- 
tisement must relate to an office or place 
kept or used for the purpose of making 
bets or wagers with persons resorting to 
the office or place. That decision the 
magistrate has followed. 

It has been argued before us, and 
rightly, that Reg. v. Stoddart * is incon- 
sistent with Stoddart v. Argua Printing 

(8) Ante, p. 33; 71 L. J. K.B. 133; [1902] 
1 K.B. 353. 



Co.^ After considering Reg. v. Stoddart^^ 
I do not think that section 7 should be so 
limited in its effect as it was held to be 
in Stoddart v, Argua Printing Co.^ The 
wording of the enactment is incompatible 
with such a limitation, and it would serve 
no useful purpose so to limit its operation, 
the evil of advertising places used as a 
means. for receiving money for betting 
purposes being as great as that of adver- 
tising places used for betting with persons 
resorting thereto. Stoddart v. Argia Print- 
ing Co? was what has been called a 
friendly action, and the defendants' case 
was not argued so strenuously as it would 
have been if the parties had been hostile. 
But, even apart from that, it is a decision 
of a Divisional Court ; it is inconsistent 
with Reg. v. Stoddart^^ a decision of the 
Court of Crown Cases Reserved ; and in 
such a case we should follow the decision 
of that Court as binding upon us rather 
than the judgment of the Divisional 
Court. 

The next case raises a very similar 
point. Mackenzie, the respondent, was 
convicted under section 3 of the Betting 
Act, 1874, for unlawfully causing to be 
published two advertisements whereby it 
appeared that two persons would on appli- 
cation give information with respect to 
any such bets or wagers as are mentioned 
in the principal Act— that is, the Betting 
Act, 1853. The magistrate, on the 
authority of Cox v. Andrews^'' treated the 
Act of 1874 as an extension and amend- 
ment of the Act of 1853, and rightly held 
that the two Acts were to be read together. 
Having done so, he again followed Stoddart 
V. Argua Printing Co,,^ and held that 
''such bets as are mentioned in the 
principal Act" meant bets or wagers 
made with persons resorting to places 
kept or used for betting. He applied the 
same reasoning to section 3 of the Betting 
Act, 1874, as he had applied in the first 
case to section 7 of the Act of 1853. And 
in this he was quite consistent, for the 
same reasoning would equally limit the 
operation of both these enactments. But 
as in the last case, so in this, he ought to 
have followed Reg. v. Stoddart * and not 
Stoddart v. Argua Printing Co? 

It has been contended that these adver- 
tisements are not sufficiently connected 
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with Terry's competitions, but I think 
they are. I have only to add that I can- 
not assent to the wide construction sought 
to be put upon this Act by counsel for the 
appellant, but the Act of 1874 includes all 
betting and wagering within section 1 of 
the Act of 1853, and that betting and 
wagering involves the use of some house, 
office, room, or. place used, at any rate, as 
part of the machinery of a betting busi- 
ness, though the money paid or deposited 
may not be received there. 

' Darling, J. — I am of the same opinion 
in both cases. Stoddart v. Argus Printing 
Co.^ in the Divisional Court being in 
conflict with Beg. v. Sioddart^ in the Court 
of Crown Cases Keserved, the latter must 
prevail ; but apart from that I do not 
agree with the decision in Stoddart v. 
Argu9 Printing Co,^ Mr. Justice Philli- 
more is there reported to have said, ** when 
one comes to examine that section care- 
fully " — ^that is, section 7 of the Act of 
1853 — " it seems clear that it is directed 
only against advertisements of houses kept 
for the purpose mentioned in the first 
part of section 1 — that is to say, for the 
purpose of betting with persons physically 
resorting thereto, and is not directed 
against advertisements of houses kept for 
the purposes mentioned in the 2nd part 
of section 1." 

But -I think if section 7 is carefully 
exailiined it is not con6ned exclusively to 
the ofifences enumerated in the first branch 
of section 1. Section 7 makes it an offence 
for any person to publish any advertise- 
ment whereby it shall be made to appear 
that any place is used for the purpose 
(among other things) of '^ exhibiting lists 
for betting.'' But the exhibition of lists 
for betting is not forbidden by either 
branch of section 1 . Therefore, one thing 
at any rate is forbidden by section 7 which 
is not mentioned in section 1. In my 
opinion, to hold that section 7 is confined 
to the offences mentioned in the first 
branch of section 1 is to put a technical 
construction on section 7 unduly limiting 
its operation. We must have some regard 
to the object of the Legislature, which is 
not directed merely to persons resorting 
to houses, but to a much more general 
vice. Advertising lists for betting is one 



of the practices aimed at ; but one need 
not go into a house to look at a betting 
list. In my opinion Stoddart v. Argua 
Printing Co,^ was wrongly decided — it is 
in conflict with Reg, v. Stoddart * ; it was 
a friendly action, and the argument for 
the defendants, which did not prevail, ap- 
pears to have been somewhat short and 
perfunctory. 

Channell, J. — I agree, and have only 
to add that section 7 speaks of *' making 
bets or wagers in manner aforesaid." In 
my opinion " bets " may well refer to the 
first branch of section 1 — that is, bets 
with persons resorting to the place adver- 
tised — and " wagers " to the second branch 
— that is, receiving money as the con- 
sideration for promises to pay money on 
the result of games, <kc., even though the 
promises be not made or the money paid 
to persons resorting to the place adver- 
tised. If this is the true construction, 
section 7 may be said to refer expressly to 
both branches of section 1. At any rate, 
I can see no reason why it should not 
relate to both. 

As an additional reason for not being 
bound by Stoddart v. Argua Printing Co.y^ 
I would point out that that case is in 
conflict with Reg, v. Stoddart * ; and as 
there is no appeal from our judgment in 
the present case we must form our own 
opinion upon it. In my opinion Stoddart 
V. Argua Printing Co.^ was wrongly 
decided, and these cases must be remitted 
to the magistrate. 

Caaes remitted. 



Solicitors — Malkin & Co., for appellant ; 
E. M. Lazarus, for respondent. 

{Reported by W. llmtey On^ffiih, Esq., 
BarrUtcr-at-Law. 
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Lord Alvebstoke, O.J. ^ 

Darling, J. I hawks v. 

ChANNELL, J. > MACKENZIE 

1902. I (iVb. 3). 

April 24, 25. J 

[71 L. J. K.B. 670.] 

Criminal Law — Common Informer — 
Penalty — Right of Informer to Share 
of Penalty — Corrupt Practice — Discretion 
of Police Magistrate — Metropolitan Police 
Courts Act, 1839 (2 <fe 3 Viet. c. 71), s. 34 
^BeUing Adt, 1853 (16 cfe 17 Yid, c. 119), 

8.9. 

^Notwithstanding section 9 of the Betting 
Acty 1853, a Metropolitan poHce magis- 
trate who imposes a penalty on a defen- 
dant charged on an information wiUi an 
offence under that Act has, by section 34 
q/* the Metropolitan Police Courts Act, 
1839, a discretion to deprive the informer 
of any share in the penalty, even though 
the informer has been guilty of no corrupt 
practice. 

Appeal by way of Special Case from 
an adjudication of a Metropolitan police 
magistrate. 

On November 14, 1901, two informa- 
tions were preferred by John Hawke, the 
appellant, against Donald Mackenzie, the 
re8iK)ndent, under the Betting Act, 1853, 
ss. 1 and 3. The first information charged 
him with knowingly and wilfully permit- 
ting an office situate at 23 Bedford Street, 
Strand, of which he was the owner, to 
be used for the purpose of money being 
received as the consideration for a promise 
to pay money on events or contingencies 
relating to the game of football. 

The second information charged the 
respondent with keeping or using the 
office for the purpose of money being re- 
ceived by one H. T. Terry, a person 
using the said office for such purposes. 

These were the two informations which 
were the subject of Mackenzie v. Hawke.^ 

On December 11 the respondent was 
convicted on both informations, and fined 
100/. on the first and one shilling on the 
second charge, and was ordered to pay 
twenty guineas costs. The magistrate 
found as a fact that the informer was not 
guilty of corrupt practices, but nevertbe- 
(1) Ante, p. 137. 



less adjudged that he should not receive 
any part of the penalties. 

The magistrate, at the request of the 
informer, stated a Special Case, in which 
the foregoing facts appeared. 

Avery, K.C. {J. K. Maekay with him), 
for the informer. — Under the Betting 
Act, 1853, 8. 9,^ the magistrate has no 
discretion. The words of the section 
are, '^ One half of every pecuniary penalty 
.... shall be paid to the informer." 
That Act was passed after, and therefore 
with full knowledge of, section 34 of the 
Metropolitan Police Courts Act, 1839,' 
which gives the magistrate a discretion 
only for the purpose of discouraging cor- 
rupt practices. Where there are no 
corrupt practices there is no reason to 
deprive the informer of his moiety of the 
penalty. Here it has been found that 
there are no corrupt practices. Either 
the earlier statute is repealed by the 
later as being inconsistent with it — Reg. 
V. Titterton [i895]^— or the earlier Act, 

(2) The Betting Act, 1853, s. 9 : " One half 
of every pecaniary penalty which shall be 
adjudged to be paid under this Act shall be 
paid to the informer, and the remaining half 
shall be applied in aid of the poor rate of the 
parish in which the offence shall have been 
committed, and shall be paid for that purpose 
to the overseer or other person authorized to 
receive poor rates in such parish, or if the 
place wherein the offence shall have been com- 
mitted shall be extra-parochial, then the jus- 
tices by whom such penalty shall be adjudged 
to be paid shall direct such remaining half 
thereof to be applied in aid of the poor rate of 
such extra-parochial place, or, if there shall 
not be any poor rate therein, in aid of the 
poor rate of any adjoining parish or dis- 
trict." 

(3) The Metropolitan Police Courts Act, 
1839, s. 34 : <* And whereas by divers Acts the 
moiety or other fixed portion of the penalties 
to be thereby reoovered is directed to be 
adjudged to the informer, and the same has 
been found to encourage the corrupt practices 
of common informers; for prevention thereof 
be it enacted, that where by any Act now in 
force or hereafter to be passed a moiety or 
other fixed portion of the penalty or pemUties 
thereby imposed is or shall be directed to be 
paid to the informer, not being the party 
aggrieved, it shall be lawful for any one of the 
said magistrates before whom the conviction 
shall be had to adjudge that no part or such 
part only of the penalty as he shall think fit 
shall be paid to the informer." 

(4) 64 L. J, M.a 202 ; [1895] 2 Q.B. 61. 
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Hawke v. Mackenzie (No. 3). 

being passed with a view to discourage 
corrupt practices, has no application to 
the case dealt with by the later Act — 
namely, where there is no corrupt prac- 
tice. At least good cause must be shewn 
before the informer can be deprived of 
his moiety, and there is no good cause 
here. 

The respondent was not represented. 

LoBO Alyskstone, O.J. — In this case 
Mackenzie, having been convicted upon 
the two charges already mentioned in 
Mackenzie v. Hawkey^ was fined 100/. on 
the first, and one shilling on the second. 
The magistrate found as a fact that the 
informer was not guilty of any corrupt 
practice, but adjudged nevertheless that 
he should not recover any part of the 
penalty. The question of the right of 
the informer to the penalty or any share 
of it arises under two enactments. Sec- 
tion 9 of the Betting Act, 1853, enacts 
that one half of every penalty which shall 
be adjudged to be paid under that Act 
shall be paid to the informer. If the 
matter stood there, the informer would 
clearly be entitled to succeed. But by 
section 34 of the Metropolitan Police 
Ck>urts Act, 1839, it had already been 
enacted that *' whereas by divers Acts 
the moiety or other fixed portion of the 
penalties to be thereby recovered is 
directed to be adjudged to the informer, 
and the same has been found to encourage 
the corrupt practices of common in- 
formers; for prevention thereof be it 
enacted, that where by any Act . . . 
hereafter to be passed a moiety or other 
fixed portion of the penalty or penalties 
thereby imposed is or shall be directed to 
be paid to the informer ... it shall be 
lawful for any one of the said magistrates 
before whom the conviction shall be had 
to adjudge that no part or such part only 
of the penalty as he shall think fit shall 
be paid to the informer." 

In this case the magistrate has negatived 
any corrupt practice, but has exercised his 
discretion by depriving the informer of 
any share in the penalty. Counsel for 
the informer has contended that because 
the Act of 1853 is later than that of 1839, 
therefore full effect must be given to the 
words ''shall be paid to the informer," 



But that argument goes too far, because 
section 34 of the Act of 1839 applies to 
any Act thereafter to be passed whereby 
a moiety of the penalty shall be directed 
to be paid to the informer. I therefore 
find myself unable to accede to his main 
argument. 

Then it is argued that the informer can 
only be deprived of all share in the penalty 
for good causQ shewn — for example, corrupt 
practices, or some other appreciable good 
cause. In my opinion, it is impossible to 
confine the magistrate's discretion to cases 
where there have been corrupt practices. 
No doubt the motive for enacting sec- 
tion 34 of the Metropolitan Police Courts 
Act, 1839, was to discourage corrupt 
practices of common informers; but in- 
stead of limiting the magistrate's dis- 
cretion to cases of corrupt practices, it 
gives the magistrate a general discretion 
to adjudge that the informer shall have 
no part of the penalty. Of course, that 
does not confer on the magistrate an 
arbitrary discretion, and under ordinary 
circumstances I should think that one 
half of the penalty ought to be given to 
the informer. But it is impossible to hold 
that there is no discretion except in cases 
where there have been corrupt practices. 
There may be oases where, upon other 
grounds, the magistrate may say that no 
part of the penalty shall be awarded to 
the informer. In these cases, too, where 
there is no corrupt practice, the magistrate 
must, of course, exercise a judicial dis- 
cretion. In this case he has done so, and 
I see no grounds for interfering with his 
discretion. 

Dabling, J., and Channell, J., con« 
curred. 

Appeal diemieeed. 



Solicitors — Malkin & Co., for Hawke. 

IReported by W, Huueg Gtifith, Etq,. 
Bcirritter^at'Lan, 
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[IN THE COURT OP APPEAL.] 
Vaughan Williams, L. J. ^ 

StIRLINQ, L.J. I BLACKBURN 

CoZBNS-HiJlDT, L.J. >COBPOBATION 

1902. I V, SANDEBSON. 

March 15, 17. J 

[71 L. J. K.B. 690.] 
Local Government — LimiicUion of Time 
— Expenses of Paving — Sufficiency of 
Notice — Summaay Remedy — AUemative 
Procedure — Blackburn Improvement Act^ 
1882 (45 dt 46 Vv^, c. cexliii), s. 232. 

Under the Blackburn Improvement Acty 
1882, 8. 3, a '' backroad" ie defined as ''a 
road upon which the backs cUone of build- 
ings abut,** In a notice under the Act re- 
quiring the oumers to make up certain 
roads f two roads were described as '' back- 
roads between E, Street and K, Street** On 
one side ofeajch of these two roads the sides 
and not the backs of houses in E. Street and 
K. Street abutted : — Held, that as no one 
could be misled by the misdescription the 
notice was sufficient. 

By the Blackburn Improvement Act, 
1882, s, 232, damages d:c. incurred by 
the corporation in making up the roads 
Toay be recovered summarily before Jitstioes, 
subject to a limitation of six months im- 
posed by reference to the Summary Juris- 
diction Act, 1848, *. 11, " or, if the corpo- 
ration thirJc fit^ in the Superior Courts or 
any Court of competent jurisdiction ** : — 
Held, that tJie limitation of six months is 
not applicable to proceedings in the High 
Court, 

Tottenham Local Board v. Howell (46 
L. J. Ex. 432; 1 Ex. D. 514) and West 
Ham Local Board v, Maddams (40 J. P. 
470) distinguished ; and Hammersmith 
Vestry v. Lowenfeld (65 L. J. Q.B. 662 : 
[1896] 2 Q.B. 278) doubted. 

If in an Act of Parliament power is 
conferred to take remedy in divers Courts^ 
as a general rule that remedy wUl, in each 
Court, be subject to the lex fori of that 
Court, including the limitation of actions. 

Appeal from a decision of Mathew, J. 

On October 7, 1896, the Blackburn 
Corporation served a notice in writing, 
under section 26 of the Blackburn Im- 
provement Act, 1882, upon the defen- 
dants, who were the owners of houses 
abutting on streets described in the notice 



as the " backroads between Esther Street 
and Kenyon Street," requiring them to 
sewer, pave, and make good so much of 
those backroads as the houses abutted on. 
The notice referred to a plan which oould 
be inspected at the surveyor's office. 

There was in fact only one road answer- 
ing the description of a '' backroad," which 
ran between Esther Street and Kenyon 
Street, and on which the backs alone of 
the houses in Esther Street and Kenyon 
Street abutted. The two other roads had 
backs of houses on one side, and on the 
other side had the sides of the corner 
houses in Esther Street and Kenyon 
Street, and answered the definition of 
" cross roads '' in the Act. The plan at 
the surveyor's office indicated all three 
roads as the roads referred to in the 
notices, and there were no other roads to 
which the description could possibly apply. 

The defendants failed to comply with 
the notices, and the corporation made up 
all three roads, and notice of apportion- 
ment of the expenses and demanding pay- 
ment was served on the defendants, but 
the defendants did not comply with the 
demand except as to the road which they 
admitted to be a backroad. 

On February 28, 1900, the corporation 
brought this action claiming a total sum 
of 58/. 18«. lOd. 

The defendants by their defence con- 
tended — ^first, that no proper notice had 
been given to them as to the two cross- 
roads ; and secondly, that the action had 
not been commenced within the time 
limited by sections 232 and 245 of the 
Blackburn Improvement Act, 1882, and 
section 11 of the Summary Jurisdiction 
Act, 1848 (11 & 12 Vict. c. 43).» 

(1) The Blackburn Improvement Act, 1882, 
8. 8 : *' Backroad '* means a road upon which 
the backs alone of dwellinf^ abut; *' cross- 
road " means *' a road leading from any street 
upon which the fronts of dwellings or other 
buildings abut to any backroad." 

Section 26 provides (sub-section 1) that in 
case at any time any ntreet within the borough 
is not sewered, paved, kc, and made good 
to the satisfaction of the corporation, the cor- 
poration may by notice to the respective 
owners or occupiers of the lands fronting or 
abutting upon such parts of any street as 
might , require to be sewered, paved, ko., or . 
made good, require them to sewer, pave, &c., 
and make good the same within such time and 
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' It was admitted that in summary pro- 
ceedings to recover the expenses the period 

in such manner as shall be specified in such 
notice; and (snb- section 3) that if the re- 
quirements of such notice shall not be com- 
plied with the corporation may, if they think 
flt, themselves execute the works, and the 
expenses incurred by them in so doing shall 
be settled by the surveyor, and be paid by the 
owners in default and in such proportions as 
shall be settled by the surveyor. 

Section 232: All damage^, costs, and ex- 
penses recoverable under this Act, or the 
local Acts, or any of them, or under any by- 
law made thereunder, shall be recoverable by the 
corporation either according? and subject to the 
provisions of the Railways Clauses Consolidation 
Act, 1845, with respect to recovery of damages 
not specially provided for, and of penalties, 
and to the determination of any other matter 
referred to Justices, and as if the word " cor- 
poration" were inserted therein instead of the 
word ** company,*' or, if the corporation think 
fit, in the superior Courts or any Court of com- 
petent jurisdiction. 

Section 245 enacts that where the corpora- 
tion has incurred expenses, for the repayment 
of which any owner is liable under the Act, 
the same may be recovered from the owner 
when the works are completed for which such 
expenses have been incurred, in the manner 
provided by the Act, and may be declared a 
charge on the property in respect of which 
they have been incurred, and in all summary 
proceedings by the corporation for the recovery 
of expenses incurred by them in works of private 
improvement, the time within which such pro- 
ceedings may be taken shall be reckoned from 
the date of the service of notice of demand. 

Section 247 enacts that successive owners of 
the lands, &c., in respect of which any such 
expenses have been incurred, shall be liable to 
the corporation for the payment of the same, 
or such part thereof as may for the time being 
remain unpaid, until the same, with interest as 
thereinafter mentioned, shall have been fully 
paid and satisfied, and such expenses, or such 
part thereof as may for the time being remain 
unpaid, shall constitute a debt due from each 
successive owner to the corporation, recoverable 
from him in a summary manner within six 
calendar months of his succession, and after 
that period may be recovered by the corpora- 
tion from the owner for the time being of the 
lands, houses, or other property, by action at 
law in any Court of competent jurisdiction to 
entertain an action for recovery of the amount 
of such debt ; provided that no debt shall be 
recovered under the provisions of this section 
after the expiration of six years from the com- 
pletion of the works in respect of. which such 
debt is due, or in the case of inst^ments after 
the expiration of three years jbrqm the time 
when any instalment became due. 
Section 252 enacts that the corporation may 



of limitation was six months, under sec- 
tion 11 of the Summary Jurisdiction Act, 
1848 ; but it was contended by the plain- 
tiff that in proceedings in the High 
Court the six months' limitation had no 
application. Mathew, J., held that proper 

in respect of any expenses, for the repayment 
of which the owner or occupier of ihe pro- 
perty in respect of which the same were incurred 
is made liable, allow to such owner or occupier 
time not exceeding seven years for the repay- 
ment thereof, either in one sum or by instal- 
ments, with interest not exceeding 5 per cent, 
per annum; but all sums so remaining due, 
notwithstanding the corporation have agreed 
so to allow time, shall from time to time at the 
expiration of the several times allowed, be re- 
coverable from the respective owner or occupier 
for the time being both present and future in 
succession, one after another, as the same 
respectively would have been recoverable from 
the original owner or occupier if no such time 
had been allowed, and with respect to any 
instalment the time limited by any Act, for 
the recovery of the expenses of which it forms 
part, shall be deemed to run only from the 
time when such instalment becomes due. 

The Railways Clauses Consolidation Act, 
1845 (8 &: 9 Vict. c. 20), s. 140, enacU that in 
all cases where any damages, costs, or ex- 
penses are by this or the special Act, or any 
Act incorporated therewith, directed to be 
paid, and the method of ascertaining the 
amount or enforcing the payment thereof is 
not provided for, such amount, in case of dis- 
pute, shall be ascertained and determined by 
two Justices. . . . 

Section 145 enacts that every penalty or for- 
feiture imposed by this or the special Act or 
any Act incorporated therewith, or by any 
by-law made in pursuance thereof, the recovery 
of which is not otherwise provided for, may be 
recovered by summary proceeding before two 
Justices. . . . 

Section 151 enacts that no person shall be 
liable to the payment of any penalty imposed 
by virtue of this or the special Act for any 
offence made cognisable before a Justice, unless 
the complaint respecting such offence shall 
have been made before such Justice within six 
months next after the commission of such 
offence. 

The Summary Jcrisdiction Act, 1848, s. 11, 
enacts that in all cases where no time is 
already or shall hereafter be specially limited 
for making any such complaint (that is, a 
complaint upon which a Justice or Justices 
may be authorised by law to make an order), 
or LEiying any such information in the Act or 
Acts of Parliament relating^ to each particular 
case, such complaint shall be made and such 
information shall be laid within six calendar 
months from the time when the matter of such 
complaint or information respectively arose. 
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Dotioes had been given, and therefore that 
thatground of defence fisiiled. Butas to the 
second point, his Lordship held that the 
case could not be distinguished from West 
Ham Local Board v. MaddaTM [1876],^ 
ToU^nham Local Board v. RoweU [I876j,' 
and ffammermnith Vestry v. Lotcen- 
feld [1896] ^ ; and on the authority of 
those cases his Lordship held that the 
six months' limitation for taking proceed* 
ings applied not only to summary pro- 
ceedings, but also to actions in the High 
Court, and that on that point the defence 
succeeded, and gave judgment for the 
defendants, with costs. 
The plaintiffs appealed. 

Maemorran^ K.C^ Danckwerts, K.C.^ 
and W, Maekenzie^ for the appellants. — 
It is not correct to say that where 
there are alternative remedies the pro- 
ceedings must be taken within the 
shortest time allowed. Each remedy in 
such a case can be proceeded with according 
to the procedure of the Court selected. 
The procedure in that sense includes the 
limitations as to the time within which 
the proceedings must be taken. The 
Statute of Limitations is part of the lex 
fori. Where a discretion to elect to sue 
in any Court is given, it must have been 
intended that it should be a real dis- 
cretion — Shepherd v. EUls [iS55],* ffuber 
V. Steiner [l835],^ and West Earn Local 
Board v. Jtaddams,^ If summary pro- 
ceedings are taken before the magistrates, 
they would, no doubt, be taken within six 
months; but if an action is brought in 
the High Court it can be brought within 
twenty years. 

Under sections 245 and 246 of the 
Blackburn Improvement Act, 1882, the 
expenses due from owners to the cor- 
poration may, by a resolution of the 
council, be declared a charge upon the 
premises, and the corporation have, with 
respect to such charge, the right of fore- 
closure, and may exercise the powers of 
sale and other powers conferred upon 
mortgagees by the Conveyancing Act, 

(2) 40 J. P. 470. 

(3) 46 L. J. Ex. 432 ; 1 Ex. D. 614. 

(4) 65 L. J. Q.B. 602; [1896] 2 Q.B. 278. 
(6) 25 L. J. Ex. 6; 11 Ex. 55. 

(6) 2 Bing. N.O. 202, 210. 



1881. Under section 252 the corporation 
may allow time for repayment of expenses, 
but not exceeding seven years. Those 
sections seem to shew that it was not 
intended that the remedy should be put 
in force in every case very speedily. 

The enactments in West Ham Local 
Board v. Maddams ' and Tottenham Local 
Board v. Bowellj^ relied on by Mathew, J., 
were different from the enactment now 
before the Court. Hammersmith Vestry 
V. Lofwenfdd^ was decided under the 
Public Health (London) Act, 1891, which 
contains no section like section 232 of the 
Blackburn Improvement Act ; and, more- 
over, that case was wrongly decided on 
a misunderstanding of the decision in 
TotA^nham Local Board v. RovoeU} The 
true meaning of section 232 is that the 
proceedings must be taken in each Court 
according to its own methods and pro- 
ceAvLTe^Leeds Corporation v. Robshaw 



[1887],^ WorUey v. St. Mary, IdingUm^ 
Vestry ri8S7l,' Reg, 
Dale's Case [l88l].»® 



Vestry [l8S7l,' Reg. v. Paget [l88l],® and 



[Vaughan Williams, L.J., referred to 
St, Pancras Vestry v. Batterbury [1857]."] 

The later sections of the Blackburn 
Improvement Act, especially sections 245, 
247, and 252, are inconsistent with the 
notion of a six months' limit. 

Russell, K,C,, and S. G, Ltuhington, 
for the respondents. — First, the notice 
of October 7 is bad because two of the 
roads are not ^^backroads" within the 
definition clause in section 3, not being 
roads on which the backs alone of dwell- 
ings abut. The owners on whom the 
notices are served are not bound to go to 
the surveyor's office and see the plan. 
The Blackburn Improvement Act was 
obtained by the corporation, and they are 
strictly bound to frame the notices in 
accordance with the definitions in their 
own Act. 

[Vaughan Williams, L.J. — ^No one 
could be misled by the notice.] 

Secondly, the action is out of time. 
The time limit of six months fixed by 
section 11 of the Summary Jurisdiction 

(7) 61J. P. 441. 

(8) 51 J. P. 166. 

(9) 61 L. J. M.C. 9 ; 8 Q.B. D. 161. 

(10) 60 L. J. Q.6. 234 ; 6 Q.6. D. 376, 465. 

(11) 2 0. B. (N.S.) 477. 
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Act, 1845, is, by section 245 of the 
Blackburn Improvement Act, 1882, to run 
from the date of notice of demand, and 
not from the completion of the works; 
and that answers any argument founded 
on section 247, since by delaying the 
demand the corporation can indefinitely 
delay the time. The limit applies to all 
proceedings under section 232, in whatever 
Oourt they may be taken — LuniUj/a Public 
Health Acta (5th ed.), p. 345, Wortley v. 
SL Mary^ Islington^ Vestry^^ West Ham 
LoeaX Board v. Maddame^ Tottenham 
Local Board v. Rowelly^ and Ilammersmith 
Vestry v. Lowenfeld,* The case of Leeds 
Corporation v. Robshaw'' turned on the 
special Act in that case, and is distinguish- 
able. 

Danckwerts^ K.C,^ replied. 

March 17. — ^Vaughan Williams, L.J., 
read the following judgment: Upon the 
first point I agree with Mr. Justice 
Mathew. The notice here is ample. In 
my judgment the mistake in the descrip- 
tion of the road as a '* backroad " could 
not have misled the defendants; but I 
cannot agree that the construction of sec- 
tion 232 of the Blackburn Improvement 
Act, 1882, is governed by the different 
cases referred to in Tottenhtvm Local 
Board v. BoweU,^ In that case, as also in 
the case of West Ham Local Board v. 
Maddams^ the expenses recoverable were, 
before the passing of the Act which gave 
the County Court jurisdiction in proceed- 
ings for the recovery of demands below 
20/., recoverable only before the Justices 
within six months, and not afterwards ; 
and the Court held in each case that if the 
party exercised the option of proceeding 
in the County Court he must do so within 
the same limit of time — the Court held, 
that is, that the Act giving the option to 
proceed in the County Court continued as 
long as the right to proceed before the 
Justices existed, and no longer ; but that, 
when the six months had elapsed, the 
right to proceed before the Justices was 
gone, and therefore no option could be 
exercised, and the right to sue in the 
County Court was at an end. By the 
earlier Acts the period for recovery was 
limited to that which was incident to a 
summary remedy. The Legislature did 



not say that the six months* limitation 
imposed on the right of action so created 
was to be altered when it enacted by a 
later Act that the statutory right of 
action might be enforced in a County 
Court. This is the view of the meaning 
of those decisions which was taken by the 
Court in Lc»ds Corporation v. Robshaw,'' 
and I think that it is the plain meaning ; 
but I agree with counsel for the respondents 
that that case is not conclusive of the pre- 
sent case, because in that case the right was 
a right which the original statute, the 
Leeds Improvement Act, 1877, creating the 
right, allowed to be enforced by pro^ed- 
ings which had no limitation like that 
contained in the Summary Jurisdiction 
Act in force in 1877, and then in 1877 an 
Act of that year gave a remedy by way of 
summary proceedings limited to one year. 
All that the Court held in that case was 
that' the limit to the summary proceedings 
allowed by the Act of 1877 did not con- 
stitute a limitation of the remedies given 
by the former statutes in relation to the 
same subject-matter. Mr. Justice Mathew 
goes on in his judgment to refer to the 
case of Hammersmith Vestry v. Lowmfdd^^ 
as a decision governing the construction 
of section 232 of the Blackburn Improve- 
ment Act, 1882 ; but although that case 
comes much nearer to the present case 
than the cases of Weait Ham Local Board 
V. Maddams ^ and Tottenham Local Board 
V. RoweU ^ do, yet I cannot think that 
they govern the construction of section 232. 
The words of clause 2 of section 1 1 of the 
Public Health (London) Act, 1891, which 
Mr. Justice Cave and Mr. Justice Wills 
had to construe -in that case, were " such 
costs and expenses and fines incurred in 
relation to any such nuisance may be 
recovered in a summary way, or in the 
County Court or High Court," and the 
Court held that this triple option ceased 
to exist if one of the options ceased to be 
available by a lapse of time by reason of a 
limitation applying to that option only — 
namely, limitation of six months in the 
case of summary procedure. Now I would 
remark, with reference to that case, firsti, 
that the words there construed are not 
the same as the words we have to construe 
in the Blackburn Act ; and I would say 
further that, although the Court held the 
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case to be governed by the decision of 
Tottenham Local Board v. Rowcll^^ not 
only were the right and the remedies all 
given by one Act — unlike the cases of 
Tottenham Local Board v. Eowdl^ and 
West Ham Local Board v. Maddams,'^ in 
which a right subject to a limitation was 
created by the original Act, and jurisdic- 
tion given by a later Act to enforce that 
right in the County Court — but also in 
the case of Hammersmith Vestry v. Lowen- 
feldy^ it seems to me that to have held the 
limitation in the Summary Jurisdiction 
Act not to apply to actions under sec- 
tion 1 1 of the Public Health Act would 
not have led to the absurdity of holding 
that there was a different limitation in 
the case of actions brought to recover sums 
under 201. from that which was to pre- 
vail in cases above 20Z., which was a con- 
sideration which weighed very much with 
the Court in the decision of both those 
cases I now proceed to deal with the 
words of section 232. It runs thus : 
[His Lordship read it, and continued :] 

No^, I think that theie is nothing in 
these words, or in the decisions to which 
I have referred, to make the Court hold 
that, because the summary remedy under 
the Railways Clauses Consolidation Act, 
1845, is barred by a six months' limita- 
tion — that after that lapse of time pro- 
ceedings in the superior Courts or any 
Court of competent jurisdiction are 
barred. Certainly the reasons upon 
which the West Ham Case^ and the 
Tottenham Case^ were decided are not 
available, and the words are different 
from those in section 11 of the Public 
Health Act, 1891, which were construed 
in Hammersmith Vestry v. Lowenfeld * ; 
and I think, upon the words themselves, 
the meaning of section 232 is that the 
corporation during the period of six 
months may recover the damages by 
summary proceedings, and after that only 
by proceedings in the High Court, or 
some other Court of competent jurisdic- 
tion. But this view of the meaning of 
the words is much strengthened by con- 
sideration of other sections of the Black- 
burn Act. In the first place, we find 
in section 247, which deals with the 
liability of successive owners, that these 
expenses shall be recoverable from succes- 
sive owners in a summary manner within 



six calendar months of their sucoeesion, 
and after that period may be recovered 
by the corporation from the owner for the 
time being of land, &c., by action at law 
in any Court of competent jurisdiction, 
provided that no debt shall be recovered 
under the provisions of this section after 
the expiration of six years from the com- 
pletion of the works in respect of which 
such debt is due. It seems plain from 
this that the six months' limitation is not 
intended to be applied in the case of 
successive owners ; and it seems most im- 
probable that the Legislature should have 
intended this limitation of six months not 
to apply in the cose of successive owners, 
and to apply in the case of the original 
owner at the time when the works were 
executed, the expense of the execution of 
which is the subject-matter of recovery. 
There are many other sections of the Act 
of Parliament which seem to indicate that 
the limitation with regard to summary 
proceedings is applicable only to that mode 
of procedure ; as, for instance, the last 
words of section 245. These words are : 
" And in all summary proceedings by the 
corporation for the recovery of expenses 
incurred by them in works of private im- 
provement, the time within which such 
proceedings may be taken shall be reckoned 
from the date of the service of notice of 
demand.'' Why are these words not ex- 
pressed to apply to all proceedings if the 
limitation is to apply to all proceedings t 
And, again, section 252, under which the 
corporation may allow seven years for re- 
payment of expenses due from owners, 
tends to negative such a limitation in pro- 
ceedings other than summary proceedings. 
I have only to add that, in my judgment, 
if you find in an Act of Parliament the 
power to take the remedy in divers Courts, 
that remedy will, in each Court, be sub- 
ject to the lex fori of that Court, and thji 
lex fori includes the limitation of actions, 
which goes to the remedy and not to the 
right. I think therefore that this appeal 
must be allowed. 

Stirling, L.J. — I am of the same 
opinion on both points. As to the first 
point on which we agree with the decision 
of the Judge in the Court below, I do not 
desire to say anything. On the second 
point, with reference to which we differ 
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from him, I desire to state very briefly 
the grounds on which my opinion rests. 
The Corporation of Blackburn, acting 
under section 26 of the Blackburn Im- 
provement Act, 1882, have executed 
certain paving works, and the Act pro- 
vides that the expenses incurred by them 
in so doing shall be settled by the surveyor 
and be paid by the owners in default, and 
in such proportion as shall be settled by 
the surveyor. An apportionment has been 
duly made, and the action is brought to 
recover the amount due from the defen- 
dants, who are owners affected by the 
apportionment. Now, 'as regards the 
mode of recovery of these expenses, 
section 232 applies, but it does not apply, 
it is to be observed, to expenses alone. It 
is a general clause. Now, that clause 
contains no express enactment as to the 
period of time within which proceedings 
are to be taken. But on reference to the 
provisions of the Railways Clauses Con- 
solidation Act, 1845, we find the follow- 
ing provision in section 140 : [His Lord- 
ship read it, and continued :] That clause 
brings into operation the limitation of 
time which is imposed by the Summary 
Jurisdiction Act regulating proceedings 
before two Justices. It is therefore con- 
tended that, inasmuch as the proceedings 
taken according and subject to the pro- 
visions of the Railways Clauses Consolida- 
tion Act, 1845, must be brought within a 
certain limit of time, the proceedings in the 
superior Courts or in any Court of com- 
petent jurisdiction which the corporation 
are by that clause authorised to take must 
be brought within the same limit of time. 
Now I confess, speaking for myself, that 
if this question were free from authority 
I should not arrive at that conclusion 
upon that language. It seems a very 
extraordinary and obscure mode of pre- 
scribing the limit of time which has been 
chosen by the Legislature, and one can see 
other reasons for giving such an option as 
here exists to the corporation. The clause 
is a wide one, as I have already pointed 
out. ^* The damages, costs, expenses and 
penalties " there referred to vary neces- 
sarily very much in amount, and the 
questions which arise with reference to 
them may vary very much as regards their 
legal difficulty, and, even if the section 
were limited to paving expenses alone, 



such would be the case. When the 
amount which is sought to be recovered is 
small, and no difficulty arises, it is both for 
the benefit of the corporation, which have 
to enforce payment of those damages, 
costs, expenses, and penalties, and also 
for the benefit of those who pay them, 
that a cheap and speedy mode of enforcing 
payment should be provided. In other 
cases, where the amount is large and there 
are legal difficulties which arise, it is de- 
sirable to provide that recourse may be had 
to higher Courts. In those circumstances I 
should not myself infer from these words 
that it was the intention of the Legislature 
to impose on proceedings in the superior 
Courts or other Courts of competent j urisdic- 
tion the same limit of time as is imposed on 
proceedings in Courts of summary jurisdic- 
tion. But it is quite possible to find in the 
other clauses of the Act dealing with the 
same matter, or dealing with the special 
matter under consideration, language which 
would indicate that such was not the inten- 
tion of the Legislature. Beginning with 
section 234, and going down to section 249, 
there is found a series of clauses which 
deal with the question of paving expenses. 
I have read those sections carefully, and it 
seems to me that the language contained in 
them is so far from being favourable to the 
view that a limitation of time was intended 
to be imposed, that it points in a contrary 
direction. That language has been pointed 
out by Lord Justice V^aughan Williams, 
and I will merely say this, that section 247, 
which deals with the liability of successive 
owners of the lands and shews plainly that 
the proceedings against successive owners 
were not limited to the time prescribed by 
the Summary Jurisdiction Act, appears to 
me to afford a strong indication that no 
limitation of time was intended to be 
imposed by section 232. Bat the matter 
is not free from authority, and the autho- 
rities I should desire briefly to refer to, as 
those were relied on by the learned Judge 
who decided this case in the Court below. 
The first two which were referred to 
are those of West Ham Local Board v. 
Maddame ^ and Tottenham Local Board v. 
Eoweill.^ Those both arose under very 
similar circumstances. There was in each 
case an Act of Parliament which gave 
a summary remedy before the Justices 
alone. That was followed by the Local 
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Government Amendment Act, 1861 , which 
provided that " Proceedings for the re- 
covery of demands below 20^. which local 
boards are now empowered by law to recover 
in a summary manner may at the option 
of the local board be taken in the County 
Court as if such demands were debts within 
the cognisance of such courts." So that as 
regards demands above 201, the summary 
jurisdiction was the only one which could 
be had recourse to; and as regards de- 
mands below 20^. there was an option to 
proceed either in a summary way or in 
the County Court. If the option with 
regard to the demands below 20^. were 
held to be an option to proceed beyond 
the time which was limited with reference 
to the proceedings in the summary juris- 
diction, the result would be this — that as 
regards demands above 201, there would 
be a limit of time within which the pro- 
ceedings were to be taken, but as regards 
demands below 20/. there would be no 
limit. Now, in these two cases that 
circumstance was relied on, and it appears 
to me it was rightly relied on, as shewing 
strongly that the intention of the Legis- 
lature must have been to impose the same 
limit of time, whether the proceedings 
were taken before Justices or in the 
County Court ; and we find that Mr. 
Justice Blackburn, as he then was, in the 
case of West Ham Local Board v. Maddama ^ 
pointed out what he termed an absurdity 
and relied on it ; and that Lord Justice 
Mellish, in the Court of Appeal in ToUen- 
ham Local Board v. RoweU^ also pointed 
it out and relied upon it. I think, there- 
fore, that those two cases do not govern 
the present, being dependent on special 
circumstances. But in the case of 
Hammersmith Vestry v. Lowen/eld^ we 
find, no doubt, enactments which much 
more nearly resemble that which we find 
in the statute with which we have to deal. 
The action there was brought under 
section 11 of the Public Health (London) 
Act, 1891, and sub-section 2 of that section 
provides that the costs and expenses in 
question might be recovered in a siunmary 
manner or in the County Court or the High 
Court. A subsequent provision, section 117, 
enacts by sub-section 1 that '^All ofiences, 
fines, penalties, forfeitures, costs, and ex- 
penses under this Act or any byelaw 
made under this Act directed to be prose- 



cuted or recovered in a summary manner, 
or the prosecution or recovery of which is 
not otherwise provided for, may be prose- 
cuted and recovered in manner directed 
by the Summary Jurisdiction Acts." And 
then sub-section 2 provides this : " Pro- 
ceedings for the recovery of a demand not 
exceeding 50/., which a sanitary authority 
or any person are or is empowered to 
recover in a summary manner, may, at the 
option of the authority or person, be taken 
in the County Court as if such demand were 
a debt." Now, dealing with section 117 
alone, it seems to me that there there are 
circumstances which closely resemble those 
of the two cases of West ffam Local Board 
V. Maddams ^ and Tottenham Local Board 
V. RoweU ' ; and it was admitted in ar- 
gument, and I think rightly admitted, 
that if the action was brought under sec- 
tion 117 the limitation would apply. The 
case was decided by a Divisional Court, 
consisting of Mr. Justice Cave and Mr. 
Justice Wills. Mr. Justice Cave said 
this : '* The first mode pointed out by the 
Act of obtaining and enforcing a nuisance 
order is to go before the magistrate. If 
the order be made, or if a fine be imposed 
and not paid, an option is given of recover- 
ing the costs and expenses or the fine either 
by summary proceedings or by an action in 
the High Court or County Court. The 
first and most natural thing to do is to 
proceed summarily ; and if that course be 
taken, the limitation of time provided by 
s. 11 of the Summary Jurisdiction Act, 
1848, applies. The decision in Totten- 
ham Local Board v. EoweU ^ is that when 
an option is given to proceed either sum- 
marily or in the County Court, and a 
limitation of time is imposed with respect 
to proceeding summarily, that limitation 
applies also to the proceeding in the 
County Court." Now, with the utmost 
respect, I am unable to agree that that is 
the true effect of the decision in Tottenham 
Local Board v. Eotoell,* though I think if 
the learned Judge had applied that rea- 
soning to section 117 it would have been 
quite in accordance with the actual deci- 
sion. It seems to me that the learned 
Judge there expressed the view that where 
an option is given to proceed either 
summarily or in the County Court, 
and a limitation of time is imposed with 
respect to proceeding summarily, the limi- 
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tation must also apply to proceedings in 
the other Courts. With that I am unable 
to agree. With regard to the judgment 
of Mr. Justice WiUs, I am not sure that I 
differ. His reasoning appears to me to 
have been different. He begins by deal- 
ing with section 117 of the Public Health 
(London) Act, 1891, and holds that pro- 
ceedings imder it would be governed by 
the decision in Tottenham Lwad Boa/rd v. 
RoweU.^ I agree. Then he proceeded to 
say : ** I think it is impossible to draw a 
distinction between section 117 and sec- 
tion 11 " of the Summary Jiuisdiction Act 
1848. ''The language of section 11 is 
somewhat different, but there is no dif- 
ference in substance. Section 11 says 
that 'such costs and expenses may be 
recovered in a summary manner or in the 
County Court or High Court.' What is that 
but saying that the person entitled to re- 
cover them may at his option select either 
the Court of summary jurisdiction, or the 
County Court, or the High Court in which 
to pursue his remedy f I cannot see that 
the option given is any the less an option 
because the words ' at the option ' are not 
used. If that view be right no real dis- 
tinction can be drawn between section 11 
and section 117." If the learned Judge 
meant to lay down the same proposition 
of law as Mr. Justice Cave, then, again — 
speaking with the utmost respect — I am 
unable to agree, but I am not sure that 
really he meant to do so. It may be that 
his view was, and I rather think it was, 
that, whatever might be the meaning of 
section 11 standmg by itself, it was 
possible to find in other clauses of the Act 
an indication of meaning on the part of 
the Legislature, and, as to that, there can 
be no doubt that that is perfectly possible. 
Mr. Justice Wills found that indication of 
meaning in section 117, and if his decision 
was based on reading section 1 1 in the light 
of section 117, I need only say that this 
case is entirely distinct. In the Blackburn 
Improvement Act of 1882 there is not 
only no clause similar to section 117, but 
there is a clause which points strongly in 
the opposite direction — ^namely, section 
247, to which I have already referred. 
In these circumstances I think the appeal 
ought to be allowed ; and I think, at the 
same time, that we are really hardly 
differing £rom Mr. Justice Mathew, who 



was bound by the case of ffammeramith 
Vestry v. LowenfM^^ by which we are not 
bound. 

Cozens-Hardt, L. J., read the following 
judgment: I also agree that the appeal 
must succeed. Apart from authority, it 
seems to me that the true effect of sec- 
tion 232 of the local Act is to entitle 
the corporation to recover expenses 
pajrable by an owner under section 26, 
either by summary proceedings before 
magistrates, which must be taken within 
six months, or by action in the superior 
Courts, or in any Court of competent 
jurisdiction. I can see no reason for 
holding that the limitation of six months 
must apply to the alternative proceedings 
in the High Court ; and any doubt which 
may be felt is removed by reference to 
section 247. That section deals with the 
rights of the corporation against succes- 
sive owners. It deals with a matter 
falling within section 232, and it expressly 
fitates that the expenses may be recovered 
from a succeeding owner in a summary 
manner within six months of his succes- 
sion, and, after that period, by action at 
law. Reading the two sections together, 
it seems dear that the limitation of six 
months cannot apply to an action in the 
High Court. As to the authorities, 
TotteTiham Local Board v. EoweU^ is 
plainly distinguishable, for the reasons 
given by Lord Justice Yaughan Williams 
and Lord Justice Stirling, which I need 
not repeat. As to Hammersmith Vestry v. 
Lowenfddy^ it may be sufficient to say 
that there is no such section as the 
present section 247 in that case, and thus 
to distinguish it. But, if necessary, I 
should hold that the decision of the 
Divisional Court in Hammersmith Vestry 
V. Lowenfeld^ cannot be supported, and 
ought not to be followed. 

Appeal allowed. 

Solicitors — Robbing, Billing k Co., agents for 
R. E. Fox, Blackburn, for appellants ; Bower, 
Cotton k. Bower, agents for Ainsworth, 
Sanderson k Howson, Blackburn, for respon- 
dents. 

[Reported hy A. Cordery, Esq., 
Barrieter-at-Lait, 
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Lord Alverstoxe, CJ. 
Darling, J. 
Ceannell, J. 
1902. 
Feb. 25. 

[71 L. J. K.B. 363.] 

Local Government — Food and Drugs — 
False Warranty in Writing — Time within 
which Proceedings must he Commenced — 
Sale of Food and Drugs Acts, 1875 (38 <S! 
39 Vict. c. 63), s. 20, and 1899 (62 d: 63 
Vict. c. 51), ss, 19 and 20, subs, QSum- 
mary Jurisdiction Act, 1848 (11 d; 12 
Vict,c. 43), «. 11. 

Proceedings under section 20, sub- 
section 6 of tJhc Sale of Food aiid Drugs 
Act, 1899, against a person for having, in 
respect of an article of food or drug sold 
hy him as principal or agent, given to 
the purchaser a false warranty in writing^ 
must he commenced unthin six months 
from the date when such warranty was 
given. 

Case stated by Justices of the county of 
Lancaster, who had dismissed an informa- 
tion laid against the respondents, charging 
them with having given to a purchaser 
from them a false warranty in writing in 
respect of the genuineness of pepper. 

On November 20, 1900, one John 
Milne, a retail grocer, purchased from 
the respondents three pounds of white 
pepper as genuine white pepper, and 
received from them a written warranty to 
that effect. 

On May 16, 1901, a police -sergeant 
purchased from Milne six ounces of the 
said pepper, for the purpose of having 
some analysed. On analysis the pepper 
was found to contain 10 per cent, of 
bleached pepper-husks. Thereupon pro- 
ceedings were taken against Milne for 
having sold an article of food not of the 
nature, substance, and quality demanded. 
At the hearing of the complaint on 
June 24, 1901, Milne proved that he pur- 
chased the pepper with the written war- 
lunty of date November 20, 1900, that he 
had no reason to believe at the time he 
sold the pepper to the police-officer that 
it was otherwise than genuine, and that 
he sold it in the same state as when he 
purchased it; whereupon the Justices 
dismissed the complaint. 



On July 6, 1901, an information was 
laid against the respondents, under sec- 
tion 20, sub-section 6 of the Sale of Food 
and Drugs Act, 1899,* for having given 
the false warranty in writing to Milne in 
respect of the pepper ; and on July 22 the 
matter was heard by the Justices, who 
dismissed the information on the ground 
that, having been laid more than six 
months after the date when the warranty 
was given (namely, November 20, 1900), 
it was out of time by reason of the pro- 
vision of section 20 of the Sale of Food 
and Drugs Act, 1875,' and section 11 of 
the Summary Jurisdiction Act, 1848.' 

The question for the opinion of the 
Court was whether the Justices were 
right in so holding. 

F, H, MeUor and Openshaw, for the 
appellant. — Section 20 of the Act of 
1875, which makes provision as to the 
time within which proceedings must be 
commenced, was modified by section 10 of 
the amending Act of 1879, which pro- 
vided that in all prosecutions under the 
Act of 1875 proceedings should be com- 
menced within a reasonable time, and in 
the case of perishable articles within 
twenty-eight days from the time of the 
purchase for test purposes. That section 
is repealed by the Act of 1899, and under 
section 19, sub- section 1 of that statute 

(1) Sale of Food and Drugs Act, 1899, b. 20, 
8ub-s. 6 : " Every person who, in i-espect of an 
article of food or drug sold by him as principal 
or agent, gives to tbe purchaser a false warranty 
in writing, shall be liable on summary convic- 
tion, for the first offence, to a fine not exceeding 
£20, . . . unless be proves to the satisfaction 
of the Court that when he gave tbe warranty he 
had reason to believe that the statements or 
descriptions contained therein were true." 

(2) Sale of Food and Drugs Act, 1875, s. 20 : 
**.... Every penalty imposed by this Act 
shall be recovered in England in the manner 
prescribed by the 11th and 12th of Victoria, 
chapter 43 . . . ." 

(3) Summary Jurisdiction Act, 1848, s. 11 : 
" In all cases where no time is already or shall 
hereafter be specially limited for making any 
such complaint or laying any such information 
in the Act or Acts of Parliament relating to 
each particular case, such complaint shall be 
made and such information shall be laid within 
six calendar months from the time when the 
matter of such complaint or information re- 
spectively arose." 
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proceedings in respect of any article of 
food or drug purchased for test purposes, 
whether perishable or non-perishable, 
must be commenced within twenty-eight 
days from the time of purchase. Nothing 
is said about proceedings against a person 
giving a false warranty, and the six 
months prescribed by Jervis's Act have 
been substituted by the Legislature for 
the ''reasonable time" mentioned in 
section 10 of the Act of 1879, and 
such period of six months commences to 
run after the expiration of the twenty- 
eight days. If this is correct, these pro- 
ceedings were in time. 

[Ohankbll, J. — The usual rule is that 
time begins to run from the date when 
the cause of action arose, not from the 
date when the particular matter was found 
out. In this case the ofience charged 
is giving a &\se warranty ; that is the 
matter of the complaint or information.] 

As to that, the appellant contends that 
this was a continuing warranty; such a 
warranty continues operative as long as 
the retailer is entitled to set up the 
defence of a warranty. 

[Cook V. White [isge] * was referred 
to.i 

Frank MeUor, for the respondents. — ^The 
Justices were right in holding that the 
proceedings were out of time. Under 
section 20 of the Act of 1875 all proceed- 
ings are governed by Jervis's Act ; sub- 
sequent Acts limit rather than extend 
the time, while, according to the argu- 
ment upon behalf of the appellant, the 
time would be extended practically in- 
definitely. 

[He was stopped by the Court.] 

Lord Alverstone, C.J. — It is with 
some regret that I come to the conclusion 
that this appeal must fail. Under sec- 
tion 20 of the Sale of Food and Drugs 
Act, 1875, the provisions of the Sum- 
mary Jurisdiction Act, 1848, were 
applied to proceedings against vendors of 
food and drugs. Then came section 10 of 
the Act of 1879, which provided that in 
the case of perishable articles the prosecu- 
tion should be brought within twenty- 
eight days from the time of the purchase 

(4) 65 L. J. M.C. 46; [1896] I Q.B. 284. 



for test purposes. That section was re- 
pealed by the Act of 1899, but re-enacted 
and extended by section 1 9 of that statute 
to non-perishable as well as to perishable 
articles. Therefore, in so far as actual 
proceedings have to be taken in respect of 
a sale, there are limits of time less than 
six months. In order to enable proceed- 
ings to be taken against a person giving a 
false warranty at a later period than six 
months after the date when the warranty 
was given, it is necessary to find some- 
thing in the Act of 1899 which directly 
or by implication excludes section 20 of 
the Act of 1875. It seems to me that 
the words of the amending Act of 1899 
are not sufficient to do this. If it was 
intended to exclude the general limits of 
time brought in by the incorporation of 
the Act of 1848, special words would be 
required to the effect that proceedings 
against the original vendor may be taken 
from the time of the purchase from the 
sub-purchaser, or a direction that for the 
purposes of a summons against a person 
giving a false warranty the date of pur- 
chase shall be taken as the date of the 
warranty. It is impossible for us to give 
effect to the words of section 20 of the 
Act of 1875 if we hold that these pro- 
ceedings could be taken more than six 
months atler the date of the warranty 
complained of. Any change in the law 
must be by an amendment of the Act. 

Darling, J., and Channell, J., con- 
curred. 

Appeal dismissed. 



Solicitors — Snow, Fox Sc Co., afifcnts for Har- 
court Clare, Preston, for appellant: William- 
Ron, Hill k Co., ngents for Marsden ic 
Marsden, Blackburn, for respondents. 



[Riportcfl hy J, S. Ucnderion^ 
Jiarrister-at-Latr, 



A>^., 
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Lord Alvebstone, O.J. 

^ ' -r I SMITHIES V, 

Channell, J. V 

1902. ' BRIDGE. 

May 1, 2. 

[71 L. J. KB. 566.] 
Local Government — Food arid Drvge — 
Sale of Article not of NaAurtj SuheUmce^ 
and QaalUy Demamded — MUk DeficienJt in 
Fat — Aheence of Addition to or Abstraction 
from Milk — Sale of Food and Drugs Act, 
'1875 (38 <fe 39 Vict, c. 63), s. 6. 

Where a purchaser demands new milk 
and the seller supplies him with an article 
which comes direct from the caWy and 
which has not been tampered with or 
adulterated in any way, but is deficient in 
fai in consequence of the cow having been 
treated' in an abnormal manner, there is 
evidence upon which Justices may find that 
the seller has committed the offence under 
section 6 of the Sale of Food and Drugs 
Act, 1875, of selling to the prejudice of ^d 
purchaser milk not of the nature, quality, 
and substance of the article demanded. 

Per Lord Alverstone, C.J. — Lane v, 
Collins (54 L. J. M.C. 76 ; 14 Q.B. D. 193} 
was decided upon a special state of facts. 

Case stated by the Court of Quarter 
Sessions for the county of Essex. 

On October 7, 1901, the appellant 
Smithies, of Clacton-on-Sea, was con- 
victed at Thorpe-le-Soken Petty Sessions, 
under section 6 of the Sale of Food and 
Drugs Act, 1875,^ for selling to the 
respondent on August 15, 1901, to the 
prejudice of the purchaser, a certain 
article of food not of the nature, sub- 
stance, and quality demanded, and he was 
fined 20^. Smithies appealed to the 
quarter sessions, when the following facts 
were proved; On August 15, 1901, about 
9 A.M., the respondent, an inspector under 
the Act, asked to be supplied by the 
appellant with a pint of new milk, which 
on analysis was found to contain only 
2*09 per cent, of &t. The milk had not 

(1) By section 6 of the Sale of Food and 
Dru^s Act, 1876: '* No person shall sell to the 
prejudice of the purchaser any article of food 
or any drug which is not of the nature, sub- 
stance, and quality of the article demanded by 
such purchaser under a penalty not exceeding 
twenty pounds ; . . . " 



been tampered with or adulterated in any 
way, but was in the same condition as 
when it came from the cow. The small 
percentage of &t was caused by there 
being a long interval of sixteen hours 
between the morning milking, at which 
the milk in question was drawn from the 
cow, and the previous milking. The 
owner of the cows had been advised by 
veterinary surgeons that this system of 
milking, while it increased the quantity 
of milk at the morning milking, caused it 
to be deficient in fiit, as the latter became 
absorbed while retained by the cows, and 
went to the nourishment of the calves. 
The cows were not the property or under 
the control of the appelluit, but of one 
Thomas Lilly, from whom the appellant 
purchased the milk under a guarantee of 
its genuineness and purity as new milk ; 
but the appellant did not rely upon this 
guarantee as a defence, or in any way 
allege a compliance with section 25 of the 
Act. The Justices at quarter sessions 
were of opinion that there had been no 
adulteration of or abstraction from the 
milk, but that, nevertheless, the offence 
chai*ged had been proved. They affirmed 
the conviction, but reduced the fine to 1^. 

The analyst's certificate was as follows : 
" I am of opinion that the said sample 
contained the parts as under, or the per- 
centages of foreign ingredients as under, 
viz. only 2-09 per cent, of fat, and was there- 
fore deficient to the extent of at least 
30 per cent, of the fat proper to genuine 
milk seeing that normal milk of even poor 
quality contains at least 3*00 per cent, of 
fat. 

^' Observations^ 

''No change had taken place in the 
constitution of the article that would 
interfere with the analysis." 

Warburton, for the appellant. — As this 
milk was in exactly the same condition as 
it came from the cow it was pure milk, 
although of inferior quality, and therefore 
the appellant ought not to have been 
convicted — Hoyle v. Hitchman [l879] * 
and Morgan v. Auger [1902].* In order 
to constitute an offence under section 6 
of the Act there must be an actual 

(2) 48 L. J. M.C. 97 ; 4 Q.B. D. 233. 

(3) L. J. Newspaper, April 26, 1902, p. 228. 
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addition to or abstraction from th^milk. 
That appears more clearly from the terms 
of a Board of Agriculture regulation^ 
which has come into operation since the 
sale of the milk. 

C. E, JoneSj for the respondent. — The 
question was one of fact for the Justices. 
A person who asks for new milk demands 
normal new milk. This milk did not 
contain 3 per cent, of fiit ; therefore it was 
deficient. If the owner so manipulates 
the cows that the milk they produce is 
not of proper quality, he commits an 
offence under the section. Hewitt v. 
Taylor [i896] '^ shews that it is a question 
of fact for the magistrates. Dyke v. Gcwer 
[i89i] ^ shews that the certificate can be 
rebutted. 

Cur. adv, vuU. 



On May 2 the following judgments 
were delivered : 

Ohannell, J. — In this case the Court 
is not entirely agreed as to the result, 
although I am not sure that there is any 
great difference of opinion between us as to 
the principles which ought to be applied. 
I therefore proceed to deliver judgment 
first. It is material to recoUect that this 
prosecution was brought under section 6 
of the Sale of Food and Drugs Act, 1875. 
That section differs very considerably 
from the other sections of the Act. It 
has been decided that under section 6 
there is no question of guilty knowledge 
or fraudulent intent. The only question 
is whether the person diarged has sold 
something which is not of the nature, 
quality, and substance of the article de- 
manded by the purchaser. The know- 
ledge of the seller — that is, the mens 
rea — is not an essential element of the 



(4) By No. 667 of Statntory Rules and 
Orders, 1901, made by the Board of Agrionltnie, 
dated Aagnst 6, 1901, and which came into 
operation on September 1, 1901 : •* Where a 
sample of milk (not being milk sold as skimmed, 
or separated, or condensed, milk) contains less 
than 3 per cent, of milk- fat, it shall be pre- 
sumed for the purposes of the Sale of Food and 
Drags Acts, 1875 to 1899, until the contrary is 
proved, that the milk is not genuine, by reason 
of the abstraction therefrom of milk-fat, or the 
addition thereto of water." 

(5) 66 L. J. M.O. 68; [1896] 1 Q.B. 287. 

(6) 61 L. J. M.C. 70; [1892] 1 Q.B. 220. 



ofiTenoe— see Betta v. ArmtUad [1868].^ 
A master may be convicted under it 
when the sale is the act of his servant — 
Brovm v. Foot [l892],® and, as was decided 
in Pearks, Ounston ds Tee^ JAm. v. 
Ward [1902],^ a corporation may be liable 
for the ofiEence. Goulder v. Rook [l90i] >^ 
illustrates those propositions. That was 
a case where the innocent retailer of 
beer, which was a manufactured article 
with which arsenic had been accident- 
ally mixed, was held liable to be con- 
victed under this section. In the pre- 
sent case the article in question is milk, 
which is a natural product. There is 
necessarily a certain amount of differ- 
ence between the two, but, in my opinion, 
the same principles are applicable to both. 
In the present case the purchaser asked 
for new milk, and if he was supplied with 
something which he would not expect 
under that description, I think the 
offence has been committed. In ordinary 
cases if the vendor is able to prove that 
what he has sold as milk is the identical 
thing that came firom the cow, without 
alteration or manipulation, then, unless 
there was some further evidence, I think 
that would be sufficient to shew that 
the article sold was milk. But if the 
analyst's statement shews that it has not 
the proper constituent parts of milk, 
and if the seller were to prove that, 
although he did not know it, he had since 
made enquiries and discovered that the 
cow had some illness, and that the milk 
was therefore not of its normal strength 
and richness, that would confirm the 
analysis and go to shew that the thing 
sold was not of the nature, substance, and 
quality of the article demanded. It 
would be true that the seller had sold 
something which was the direct product 
of a cow, but of a cow which was not 
producing milk, but another liquid which 
had not the constituent parts of milk, 
and on those fiusts I think that the seller, 
although perfectly innocent morally, ought 
to be convicted under the section. No 
doubt it would be a hard case, and justice 
would probably be met by the infliction 

(7) 67 L. J. M.C. 100; 20 Q.B. D. 771. 

(8) 61 L. J. M.C. 110. 

(9) 18 Times L. R. 538. 

(10) [1901] M.C. 181; 70 L. J. K.B. 747; 
[1901] 2 K.B. 290. 
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of a merely nominal fine. Applying 
those principles to the present case, it 
has been found by the Justices that the 
milk in question did not contain the 
normal quantity of fat, although it was 
sold in exactly the same condition as it 
came from the cow, and had not been 
tampered with or adulterated in any way, 
in consequence of the cow having been 
milked at unusual times. They further 
found that the liquid was not of the 
nature, quality, and substance of milk. 
In my opinion, that is a question of fact 
which it was within the jurisdiction of 
the Justices to find. This Court ought 
not to interfere with a conclusion of fact 
arrived at by the Justices if there was 
evidence upon which they could find as 
they have. It is true that this may be 
a hard case, but if we do not lay down a 
rule in this way, it appears to me that 
mischief may be done in other cases. 

Darling, J. — I regret I am unable to 
agree. The purchaser asked for new 
milk and he got milk exactly as it came 
from the cow. It is clear that if what 
the purchaser was given was of the nature, 
substance, and quality of the article de- 
manded he is not guilty of the ofience 
with which he is charged. The article 
which was given to him was undoubtedly 
new, and the only question is, therefore, 
whether it was milk. By milk I under- 
stand cows' milk, and I do not think that 
a purchaser who asks for milk would 
expect to get asses' milk or that of any 
other animal. In ordinary language that 
which the purchaser obtained in the 
present case was milk, and it was exactly 
in the condition in which the cow gave it. 
I do not think that if a purchaser asked 
for milk, that of a diseased cow would 
come within that description ; for seeing 
that it was an article of food, the pur- 
chaser must be understood to demand 
milk fit for human consumption. On 
behalf of the respondent it was contended 
that this was not milk because it did not 
contain a certain proportion of fat. If it 
was not milk, what was it ? At the time 
the prosecution was instituted there was 
no fixed standard as to the proportion of 
fat to be contained in milk such as now 
appears to have been fixed by the regula- 



tions of the Board of Agriculture dated 
August 5, 1901. The certificate of the 
analyst says that normal milk of even 
poor quality contains at least 3 per cent, 
of fat, and that this did not. It is 
common knowledge that some cows give 
richer milk than others, and particular 
kinds of cows are kept by some persons 
for that very reason. In my opinion, as 
there is no standard, the appellant sup- 
plied that which he was perfectly entitled 
to describe as milk. It is true that this 
milk was not so rich as other milk, owing 
to the manner in which the cows were 
milked, but if the product of both milk- 
ings had been added together the result 
would probably have been that normal 
milk would have resulted ; and under 
these circumstances I do not think it is 
possible to say that that with which the 
purchaser was supplied was not new 
milk. I should probably not have thought 
it necessary to express my dissent from 
the conclusion at which the other members 
of the Court have arrived, if I thought 
that our decision would only apply to 
milk ; but I fear that it will apply to 
other natural products where there is no 
standard ; and I cannot help foreseeing 
the difficulties that might arise in such a 
case if it is to be held that a natural pro- 
duct is not of the nature, substance, and 
quality of the article demanded because 
it does not contain all the elements in the 
same proportions in which they are usually 
found in normal cases. It would be easy 
to suggest instances, and I can imagine a 
man who had been asked for apples being 
proceeded against because those ho 
gathered from his trees did not contain so 
much of malic acid — or of some other 
distinctive constituent of apples — as a 
chemist might declare to be normal. It 
is, I think, a principle capable of danger- 
ous application if it is to be laid down 
that a person can be convicted where, 
without any element of fraud, he sells a 
natural product in the state in which it 
was produced. 

LoBD Alverstonb, C.J. — This is a case 
of some difficulty, but I have arrived at 
the conclusion that the conviction ought 
to be affirmed. The Justices dealt with 
the matter as a question of fact, and if 
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there is any evidence upon which they 
could arrive at that decision, the Court 
cannot interfere with it. I agree with 
Mr. Justice Darling that the real question 
in the case is whether that which the 
appellant sold was milk. In order to 
constitute an offence under section 6 of 
the Act it is not necessary — as Mr. Justice 
Channell has pointed out — that the seller 
should know the condition of the article 
sold. If it is not of the nature, suhstance, 
and quality of the article demanded he is 
liahle under section 6, whether he has any 
knowledge or not. In my opinion it is 
impossible to distinguish between the 
appellant and Lilly, who originally pro- 
vided the milk. The only question is 
whether there was evidence that the article 
sold was not of the nature, substance, 
and quality demanded. The analyst's 
certificate shews that the milk was defi- 
cient in 30 per cent, of the fat which milk 
ought properly to and usually does contain. 
If the evidence had been that the milk 
came direct from the cow, and there was 
no evidence of anything abnormal in the 
cow or in the way in which it had been 
treated, the conviction would have been 
wrong. But it has been found as a fact 
that, although it came direct from the cow, 
the condition of the milk was due to the 
way in which the cow had been treated — 
that is, that there had been the abnormal 
interval of sixteen hours between the 
milking<i. The Justices have found that 
the article supplied was not of the nature, 
substance, and quality of the article de- 
manded because it was so deficient in fat 
that it could not fairly be described as 
milk. I do not say that I should have 
come to the same conclusion, but it is 
impossible to ^ay that there was no evi- 
dence upon which they could so find. With 
regard to the order of the Board of Agri- 
culture, I do not think that it establishes 
a standard of what is or is not genuine 
milk, but only prima facie evidence. It 
is still open to a defendant to prove 
that the milk is in fact genuine. If, how- 
ever, it turns out that the article pro- 
duced, although a natural product, is the 
result of an abnormal condition of things, 
whether arising from disease or from ab- 
normal treatment of the cow, I think it 
may afford evidence upon which a magis- 



trate may find that the article is not of 
the nature, substance, and quality de- 
manded. Lane v. CoUina [l884]^^ may 
seem to be in conflict with our decision, 
but that case was decided upon a special 
state of facts, and I am not sure that 
I should have arrived at the same conclu- 
sion. I am therefore of opinion that we 
cannot reverse the finding of fact by the 
Justices. 

Appeal diamiaaed. 

Solicitors— Speechly, Mumford & Co., agents 
for A. Prior, Colchester, for appellant ; Doyle, 
Devonshire & Co., agents for Jones Sc Son, 
Colchester, for respondent. 

[Reported by J, E. Aldous, Esq ^ 
Barrister 'Ot- Law, 
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NELSON V. BEGEM.* 
[71 L. J. P.C. 55.] 



Fraudvlent Misappropriation — Eoidence 
— Conviction Set Aside — Bank Director — 
Confusion of Civil and Criminal Liability 
^Isle of Man Criminal Code (1872), 
a, 218. 

Conviction of a hank director aet aside 
on the grounds that the Judge in charging 
the jury confused the charge of fraudident 
appropriation of monkey toith the general 
charge of irregularity in the conduct of 
business, and that he misdirected the jury 
in telling them that it was not conclusive 
of the defendant's innocence that he was 
advent instead of giving them proper guid- 
ance on what amounted to fraudulent mis- 
appropriation vnthin the meaning of the 
Criminal Code. 

Appeal from a conviction of November 
19, 1900, by the Court of General Gaol 
Delivery of the Isle of Man, under which 
the appellant was sentenced to five years' 
penal servitude on an indictment charging 
him with unlawfully and fraudulently 

(11) 54 L. J. M.C. 76 ; 14 Q.B. D. 193. 
* Coram, The Lord Chancellor (Earl of Hals- 
bary), Lord Ashbourne, Lord Macnaghten, Lord 
Shand, Lord Davey, and Lord Lindley. 
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taking and applying to his own use and 
benefit moneys and securities belonging to 
DumbelFs Banking Co., Lim., of which he 
was a director. The charge was made 
under section 218 of the Criminal Code of 
the Isle of Man, which enacts : 

'* Whosoever, being a director member 
or public officer of any body corporate 
or public company, shall fraudulently take 
or apply for his own use or benefit, or for 
any use or purpose other than the use or 
purposes of such body corporate or 
public company, any of the property of 
such body corporate or public company, 
shall be guilty of a misdemeanour, and 
being convicted thereof shall be liable at 
the discretion of the Court, to any of the 
punishments which the Court may award 
as hereinbefore last mentioned." 

The appellant, Charles Banks Nelson, 
formerly practised at the Manx Bar, and 
was a solicitor in the island of about thirty 
years' standing. Dumbeirs Bank was 
originally founded as a private concern in 
1853, and in 1874 was converted into a 
limited company. It stopped payment in 
February, 1900. The appellant was a 
director from 1884 until the failure. He 
held 280 shares in the bank, none of 
which he had sold. In the liquidation the 
accounts were found to be in an unsatis- 
factory condition, the last three balance- 
sheets being grossly inaccurate and large 
overdrafts having been allowed to the 
appellant and another director. In June, 
1900, the appellant, the manager, and two 
auditors were charged with having issued 
false balance-sheets, and further, the 
appellant and the manager were charged 
with having taken and fraudulently 
applied to their own use certain sums of 
money and securities the property of the 
bank. These defendants were committed 
for trial. The trial was in November, 
1900, and the appellant was convicted on 
all the counts of the indictment. The 
second indictment contained twenty-six 
counts, alternately charging the appellant 
and the manager with having unlawfully 
and fraudulently taken and applied for 
their own use and benefit moneys and 
securities of the bank to the amount of 
28,000Z. Of these counts twenty had 
reference to the "C. B. Nelson Trust 
Account/' two to an account called the 



<* C. B. Nelson Loan Aooount," and four 
to a " Peruvian Account." The cheques 
on these accounts were drawn at the head 
office at Douglas, were open to the inspec- 
tion of the bank officials, and returned 
weekly or monthly to the head office. In 
the returns the name of the account and 
the amount of indebtedness were stated. 
The overdraft on the trust account was 
for the. purpose of buying Allsopp's 
Brewery shares, and on each re-sale oi 
these shares the amount was placed to the 
credit of the account, which was in a state 
of flux and reflux down to December, 
1892. 

At the trial the appellant put in and 
proved a statement of his financial position 
on December 31, 1893 — nearly a year 
and a half after the drawing of the last 
cheque set out in the indictment upon 
which he was convicted. It there ap- 
peared that the appellant's assets exceeded 
his liabilities by 19,1232. 

Upon this the Deemster (Mr. H. Q. 
Shee, K.C.) said: "I do not see the 
materiality of all this. It does not matter 
what wealth a man has if he illegally uses 
the money of the bank." In summing 
up the Deemster said that Nelson made a 
strong point: How could he have been 
fraudulent when he took these overdrafts, 
as he was solvent? If the jury thought 
it a satisfactory answer that it was not 
fraudulent, it was their duty to say so, 
and Nelson was entitled to a verdict of 
'< Not guilty." But it was a dangerous 
doctrine to allow one director to do what 
another director could not, though he 
erroneously believed himself to be solvent. 
The jury, after long deliberation, informed 
the Judge that they could not agree on a 
verdict. They differed on what consti- 
tuted fraud within the meaning of the 
law, as some of the jurors thought the 
defendants were solvent when the several 
liabilities were incurred, and therefore not 
guilty of fraud. The Deemster thereupon 
gave the following ruling : '* Solvency 
alone would not be sufficient evidence 
that they were not guilty. It might 
be a matter for you to consider, but in 
my opinion solvency alone would not be 
evidence that they were not guilty of 
fraud. You have to consider the whole 
of the circumstances of the case : the date 
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of the aoooont ; the fisust that there were 
other overdrafts of the defendants; the 
sice of the overdrafts ; the way in which 
they were kept; and the account the 
prisoners have given of how they emharked 
in these transactions. All the circum- 
stances of the case have to be taken into 
your consideration. To say simply 
because one of the defendants was sol- 
vent that therefore he could not be 
guilty of fraud would not be right. You 
must consider about the circumstances; 
and considering the importance of the 
case, I should advise his Excellency to 
ask you to retire to consider your verdict 
again." Finally, a verdict was returned : 
'* Guilty on the Nelson Trust account 
only," with a recommendation to mercy. 

Ixitoaan Walton^ K,C.^ and Muir 
Mackenzie, for the appellant. — There was 
no evidence of fraudulent intention. The 
overdraft on the trust account was obtained 
exactly in the same way as that on the 
appellant's private account, and on the 
latter he has not been indicted. There 
has been a confusion between civil and 
criminal liability. The purchases of All- 
Bopp's shares wei*e effected on a joint 
account for the appellant and two other 
solvent persons. Solvency is an all- 
important ingredient in the case, and 
there was grave misdirection by the 
Deemster. There was not a shred of 
evidence that a single cheque contributing 
to the overdraft was cashed by means of 
fraud, or that the appellant had any reason 
to believe that he could not repay the 
moneys borrowed, or that he did not in- 
tend to repay them. 

The Attarney-GenercU/or the Isle of Man 
{G. A. Ring, K.C.) and 0. W. Matheuoa, 
for the Crown. — It is not denied that 
these large sums were taken and applied 
to his own use by the appellant. The 
question whether they were fraudulently 
so applied was one for the jury, and there 
certainly was evidence on which they 
could reasonably find a verdict of guilty. 
The so-called trust account was not really 
on behalf of any trust. It was opened 
and worked for the private speculation of 
three persons in brewery shares. No secu- 
rity for the overdrafts was deposited, and 
they were never submitted to or allowed 



by the board. They were, further, a 
direct violation of the articles of associa- 
tion, which provided that no credit should 
be allowed to a director or officer of the 
bank, except with the written consent of 
the directors. These transactions, which 
were not revealed to the board, constituted 
a fraudulent taking within the meaning 
of section 218 of the Code, and there was 
no misdirection on the part of the 
Deemster. 

Muir Mackenzie replied. 

The Lord Ghancsllob (Earl of Hals- 
burt) delivered the judgment of their 
Lordships : 

This was a charge against the defendant 
of having fraudulently appropriated to his 
own use money of the DumbeU's Banking 
Co. Their Lordships are of opinion that 
there was no sufficient legal evidence 
against the defendant of that o£fence, and 
under those circumstances their Lordships 
will recommend that this part of the con- 
viction — the only one on which leave to 
appeal has been given — should be set 
aside. 

It is impossible not to notice that the 
mode in which the question has been 
propounded from time to time — both by 
counsel and, one regrets to say, also by 
the learned Deemster himself who pre- 
sided-— confuses what is the nature of 
the charge made with the general charge 
of irregularity in the conduct of the pro- 
ceedings of the bank. That is not the 
criminal charge which was preferred by 
the indictment, and which ought to have 
been found by the jury. The charge was 
of fraudulently appropriating money of 
the bank. 

The facts sufficiently shew that for a 
period of some years, beginning at all 
events as early as 1887, and going down 
to 1893, the person convicted was in the 
habit of drawing partly upon his own 
private account, and partly on an account 
which was called a trust account, but 
still in his name, and that from time to 
time that account was operated upon in 
the ordinary and natural way in which the 
account of a customer of a hxiak is treated. 
Money was paid in and money was paid 
out, at one time a very large overdraft, 
and at another time that overdraft re- 
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duced to au amount of something like 
300/. or 400Z., down to the period of two 
or three years after the trust account 
had first hegun. Then it is suggested 
that after a period of six years altogether 
has elapsed it is possible to pick out some 
of the earlier drafts that have been made 
under the circumstances, and treat a par- 
ticular draft as having been itself an 
offence — that is to say, a misappropriation 
of the money of the bank to the use and 
purposes of the person who drew it. The 
real truth is that if what is suggested as 
the offence had been committed, every 
cheque was itself a thefb. I use the phrai^e 
compendiously, because, although it is not 
stealing in the language of the statute, the 
elements of stealing must exist in it ; and 
in order to determine whether this offence 
has been committed in the sense which 
the law requires in order to sustain the 
conviction, one must see whether it is true 
to say that every one of those cheques so 
drawn, and the money obtained by reason 
thereof, was a theft. 

Their Lordships are of opinion that 
there was no legal evidence of any such 
proposition. It may have been extremely 
irregular, and may have been wrong, and 
was wrong under the circumstances of 
this bank to allow the account to have 
been entered into at all. The board ought 
to have been consulted, and the board 
ought to have given its consent in writing 
that such an account should be entered 
into, or at all events that overdrafts 
should not have been allowed on it ; but 
that each of these transactions which is 
made the subject of indictment was prac- 
tically a stealing of the money obtained 
by the cheque, there appears to be no 
evidence whatever, and their Lordships 
are unable to see that the question was 
ever properly before the jury at all. It 
was a natural and proper enquiry by the 
jury which they made of the learned 
Deemster, whether or not they ought to 
have some guidance as to what was a 
fraud within the meaning of the law, 
because, as they explained, they were 
anxious to learn. Some of them thought 
there could be no fraud at the time, 
because the person was solvent who was 
drawing these cheques, to which enquiry 
no answer apparently was given by the 



learned Deemster in the language which 
the jury required, but he goes on to say 
that it is not conclusive that the defen- 
dant was not guilty because he was sol- 
vent — an entire inversion, their Lordships 
regret to observe, of what ought to have 
been told the jury at the time. Strictly, 
and as a matter of verbal accuracy, indeed, 
it is not conclusive that the person was 
not guilty; but the question which the 
jurymen obviously desired to have 
answered was whether or not, given 
the circumstances of this case, the man 
being perfectly solvent at the time, and 
having ample assets to answer the cheque 
which he was drawing, they ought to 
infer from the nature of the transaction 
that it was a taking or misappropriation 
within the meaning of the statute. Upon 
that it is impossible to say the jury 
received any guidance whatever. 

In the result their Lordships are of 
opinion that there may have been ample 
evidence that the account was improperly 
obtained, and it may have been in one 
sense fraudulently obtained, but there is 
no evidence justifying the charge that 
this money was appropriated to the use 
of the person who drew the cheque in 
fraud of the right of the bank to have the 
money, and therefore that the offence 
contemplated by the statute was com- 
mitted, or at all events there was no evi- 
dence of its being committed so as to 
justify the verdict of " Guilty." For these 
reasons their Lordships will humbly 
advise his Majesty that the conviction of 
November 19, 1900, should be set aside. 

There will be no order as to costs 
against the Crown. 



Bolicitors— Hores, Pattisson & Bathnrst, for 
appellant ; Light &, Galbraitb, for respondent. 

IReported hy J. Eyre Tltompum, Etq.^ 
Ba/rri»ter-at'Law, 
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[GROWN CASE RESERVED.] 

Ad il 26 ( ^^^ ^' HADWEN and ingham .♦ 
[71 L. J. K.B. 581.] 
Criminal Law — Etndenee — FrUoner 
Giving Evidence on Oath — Joint Indict- 
ment — Croee-examination of One Prisoner 
by Another — Criminal Evidence Act^ 1898 
(61 d: 62 Via. c. 36), e. 1. 

When one prisoner given evidence on oath 
ineulpaJting another charged on a joint 
indictment^ he is liable to be cross-examined 
by or on behalf of that other. 

Case reserved by Bidley, J., at the 
Leeds Assizes held in March, 1902. 

Two prisoners, who had been partners, 
were jointly indicted and tried before 
Bidley, J., upon an indictment whereby 
they were jointly charged in thirty 
counts with offences under section 11, 
sub-section 10, and section 13 of the 
Debtors Act, 1869, and with conspiring 
to defraud the banking company where 
the account of their firm was kept. 

Each prisoner pleaded "Not guilty" 
to the whole of the indictment, and was 
separately defended by counsel. 

Upon the close g^ the case for the 
Crown each prisoner elected to give 
evidence upon oath under section 1 of the 
Criminal Evidence Act, 1898,^ and each 

* Coram, Lord Alverstone, C. J., Lawrance, J., 
Wright, J., Bmce, J., and Kennedy, J. 

(1) The CrimlDal Evidence Act, 1898, s 1 : 
** B?ery person charged with an offence, and the 
wife or husband, as the case may be, of the 
person so charged, shall be a competent witness 
for the defence at every stage of the proceed- 
ings, whether the person so charged is charfired 
solely or jointly with any other person. Pro- 
vided as follows : — ... 

"(/) A person charged and called as a 
witness in pursuance of this Act shall not be 
asked, and if asked shall not be required io 
answer, any question tending to show that he 
has committed or been convicted of or been 
charged with any offence other than that 
wherewith he is then charged, or is of bad 
character, unless — (i.)the proof that he has com« 
mitted or been convicted of such other offence is 
admissible evidence to show that he is guilty 
of the offence wherewith he is then charged ; or 
(ii) he has personally or by his advocate asked 
questions of the witnesses for the prosecution 
with a view to establish his own good character, 
or has given evidence of his go<^ character, or 
the nature or conduct of the defence is such as 
to involve imputations on the ohaiaoter of the 



prisoner then gave evidence exculpating 
himself, and aUo gave evidence against 
the other prisoner, who was charged with 
the same offences. 

Counsel on behalf of each prisoner then 
claimed the right to cross-examine the 
other prisoner upon the evidence given by 
him against his co-prisoner. 

Counsel on behalf of the Crown con- 
tended that such cross-examination was 
not permissible. Ridley, J., upheld that 
contention and excluded all cross-examina- 
tion of one prisoner on behalf of the other 
prisoner, but agreed to state a Case for the 
opinion of this Court. 

The jury found both prisoners guilty 
upon all the counts. 

The learned Judge respited sentence, 
and let the prisoners out on bail to appear 
at the next general gaol delivery for the 
county of York if called upon, and re- 
served this case for the consideration of 
the Court. 

The question for the opinion of the 
Court was whether under the above cir- 
cumstances counsel for one prisoner was 
— as he claimed — or was not entitled to 
cross-examine the other prisoner upon the 
evidence given by the latter upon oath 
against the former. 

Tindal Atkinson, K.C., and W,J. Waugh, 
for Had wen. — Counsel for one prisoner 
was entitled to cross-examine the other 
prisoner. Before the Criminal Evidence 
Act, 1898, there was a distinction be- 
tween the unsworn statement of a 
prisoner and the evidence on oath of a 
witness called by a prisoner ; the former 
was not subject to cross-examination, but 
the latter was, and not only on behalf of 
the Crown, but on behalf of another 
prisoner who was inculpated by the evi- 
dence. The reason for this distinction 
was that on a joint indictment the un- 
sworn statement of one prisoner was not, 
while the evidence on oath of a witness 
called by one prisoner was, evidence 
against the other prisoner — AUen v. 
AUen [1894].* But now, by section 1 of 
the Act of 1898, a prisoner electing to 

prosecutor or the witnesses for the prosecution ; 
or (iii) he has given evidence against any other 
person charged with the same offence." 
(2) 63 L. J. P. 120; [1894] P. 248. 
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give evidence on oath is a witness for 
the defence, and in the same position as 
was a witness called by the prisoner 
before the Act of 1898, and therefore 
prima facie liable to be cross-examined 
by the other prisoner. The section 
clearly contemplates the cross-examina- 
tion of such a prisoner, for it provides in 
sub-section (/) that he shall not be asked 
questions as to (among other things) bad 
character. Then in sub-heading (iii.) the 
section provides for this very case, by 
enacting that such a prisoner may be 
cross-examined as to character if he has 
given evidence against any other person 
charged with the same offence. There- 
fore the statute itself amply authorised 
the learned Judge to permit this cross- 
examination. The question has been de- 
cided in principle under section 7 of the 
Prevention of Cruelty to, and Protection 
of, Children Act, 1889,» in Reg. v. 
Martin [i889],* where one of two 
prisoners having elected to give evidence, 
the Judge at the trial refused to dismiss 
the other, though the prosecution had 
made out no case against him, on the 
ground that the first-mentioned prisoner 
might give evidence against him. 

[Weight, J. — Under that section the 
prisoner gives evidence " as an ordinary 
witness." In this Act the prisoner is " a 
competent witness for the defence."] 

[Lord Alvbrstone, C.J., referred to 
Eeg. v. Burditt [l855].^] 

It would lead to a grave injustice if 
one prisoner might inculpate the other 
without being subject to cross-examina- 
tion on his behalf. 

Seott Fox, K.C., and R A. Sl^pherd, 
for Ingham. — In a civil action one co- 
defendant has the right of cross-examin- 
ing another called as a witness — Lord v. 
Colmn [1855] ^ and AUen v. AUen? When 
it was enacted that a prisoner might be a 
competent witness for the defence, it was 
intended that he might be called on 
behalf either of himself or of his fellow 
prisoner. He is in the ordinary position 
of a witness called for the defence sub- 
ject to the immunities from cross- exami- 

(3) 52 & 53 Vict. c. 44. 

(4) 17 CoxC.C.36. 

(5) 24 L. J. M.C. 63 ; 6 Cox CO. 458. 

(6) 24 L. J. Ch. 517; 3 Drew. 222. 



nation as to bad character and previous 
convictions mentioned in section 1. This 
statute has altered the law as laid down 
in Reg, v. Payne [i872],^ that one of two 
prisoners on a joint indictment is not a 
competent witness for the other. In a 
case like the present one, the witness is 
a witness for the prosecution. When 
the evidence is taken, whether it be 
examination-in-chief or on cross-exami- 
nation, the whole is common to all 
parties— ^wr Kindersley, V.C, Lord v. 
Colvinfi Section 1 (/) (iii.) provides for 
this, and subjects him to cross-examina- 
tion as to bad character and previous 
convictions. 

Harold Thomae (i/t/oatn, K,C,, with 
him), for the Crown. — ^The Act does not 
put the prisoner giving evidence in the 
position of an ordinary witness. He is 
only competent " for the defence," not for 
the prosecution. What he says in fovour 
of the prosecution is not evidence, and is 
therefore not the subject of cross-examina- 
tion on behalf of the defence. The proper 
course is for the prosecution to test his 
evidence by cross-examination. 

LoBD Alverstone, C.J. — If this matter 
had not pressed we should have taken 
time to consider, not because we have any 
doubt upon the point, but because the 
question is one of very general importance. 
That question is, whether, where two 
prisoners indicted jointly are defended 
separately, and one elects to give evidence 
under section 1 of the Criminal Evidence 
Act, 1898, and in the course of that 
evidence inculpates the other prisoner, 
counsel for the latter prisoner can cross- 
examine the former, or whether he can 
only be cross-examined by counsel on 
behalf of the prosecution. Before con- 
sidering how fi9ir the case is affected by 
authority, it is important to observe that 
if the statute does not prevent such cross- 
examination one would be disposed to 
allow it, because it is in the interests of 
justice that the counsel for the prisoner 
inculpated should be able to cross-examine. 
No doubt in many cases the evidence 
would be sufficiently tested by the prose- 
cution in their desire to arrive at the 
truth ; but the case may arise where the 

(7) 41 L. J. M.C. 66 ; L. R. 1 C.C.R. 349. 
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evidence for the prosecution is so 6tix)ng 
against a prisoner that it might not 
he thought necessary to test strictly 
the inculpating evidence of the other 
prisoner. Or, again, the evidence of the 
inculpating prisoner may raise some new 
point upon which the counsel for the 
prosecution may not be sufficiently in- 
structed. The direction of the Judge at 
the trial that criminating evidence given 
by one prisoner is not evidence against the 
other may not be so effective a protection 
as would be afforded by cross-examination 
of the prisoner giving evidence. There- 
fore, where one prisoner gives evidence 
against another, it is advisable that an 
opportunity of cross-examining should be 
given to those who represent the incrimi- 
nated prisoner. 

It is convenient to see how the law 
stood before the Act of 1898. In Reg. 
V. Woods [i863],* where one prisoner 
called a witness who inculpated the co- 
prisoner, counsel for the inculpated 
prisoner was allowed to cross-examine the 
witness and to address the jury, confining 
himself strictly to the evidence adduced 
on behalf of the other prisoner. In Reg, 
V. BurdUt ^ it was held that where two 
prisoners are jointly indicted and a witness 
called by one of them gives evidence 
criminatory of the other, the latter has a 
right, by lumself or his counsel, to cross- 
examine that witness and address the jury 
in reply upon the evidencft so given. The 
judgment of Chief Justice Jervis in that 
case affords us much light in the present. 
He said, "the prisoner should certainly 
have been allowed to cross-examine and 
reply, because the witness called by Burditt 
gave evidence to criminate him, and that 
evidence became tacked, as it were, to the 
case for the prosecution." In those 
words Chief Justice Jervis seems to me 
to recognise the fact that it may be difficult 
for the jury to separate distinctly the 
evidence given by one prisoner from that 
given for the Crown. He expressed this 
by saying that the evidence given by one 
prisoner became tacked to the case for 
the prosecution against the other. Chief 
Justice Jervis continued : ** We must not, 
however, be understood as deciding that 
when one prisoner calls a witness who does 
(8) 6 Oox C.C. 224. 



not criminate his fellow prisoner, the 
latter would, in that case, have a right to 
cross-examine and reply. He might 
examine him as his own witness, but then 
he would have no right to reply." 

Therefore the law at that time stood 
thus : the right to cross-examine and 
comment on the evidence depended upon 
the question whether the witness for one 
prisoner had given evidence criminating 
the other. In this state of the law the 
Criminal Evidence Act, 1898, was passed 
to enable a prisoner to give evidence in 
his own behalf, though he cannot be called 
without his own consent. Section 1 
enacts that " Every person charged with 
an offence, and the wife or husband, as 
the case may be, of the person so charged, 
shall be a competent witness for the 
defence at every stage of the proceedings, 
whether the person so charged is charged 
solely or jointly with any other person." 
Having enacted that, it occurred to the 
framers of the Act that the case would arise 
of one prisoner giving evidence in which 
he would criminate other persons ; therefore 
sub-section (/), having limited the right 
of cross-examination of a prisoner who 
has given evidence, specifies certain cases 
in which a general right of cross-exami- 
nation is allowed. One of these cases is 
sub-section (/) (iii), where the prisoner 
"has given evidence against any other 
person charged with the same offence." 
The most ordinary case would be that in 
which several persons are indicted together 
for the same offence. I agree that the words 
would include the case of the same offence 
having been the subject of other proceed- 
ings ; but if it was intended to exclude the 
common case of" any other person charged 
with the same offence" — namely, a joint 
indictment for the same offence where the 
crime charged may be shifted from the 
shoulders of one prisoner on to those of 
the other — one would expect to find some 
proviso or qualification to the words. It 
was contended that the cross-examination 
should be by counsel for the prosecution. 
Upon this point the judgment of Chief 
Justice Jervis in Reg, v, BurdiU * is of 
material assistance. The whole Court in 
that case thought that the reason why 
cross-examination should be allowed was 
that substantially and in effect the prisoner 
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had given evidence of which counsel for 
the prosecution might make use. In such 
cases the prisoner gives evidence against 
his fellow prisoner which will or may be 
relied on by the prosecution. A prisoner 
who gives such evidence becomes a prisoner 
who " has given evidence against another 
person charged with the same offence," 
and therefore, although a new state of 
things has been introduced, yet upon 
principle and authority he ought to be 
liable to cross-examination on behalf of 
the other prisoner. 

Lawrance, J. — I am of the same 
opinion. 

Wright, J.— The only question is 
whether evidence given by one co-defen- 
dant is legally admissible to inculpate 
another co-defendant. If so, the latter 
necessarily has the right of general cross- 
examination. I think that if the first 
sub-section stood alone it would not 
abrogate the old rule of common law that 
the evidence of one defendant in a criminal 
trial cannot be used against another, a 
rule one of the grounds of which was the 
great danger that one defendant would 
be tempted to exculpate himself and 
inculpate his co-defendant— see Reg. v. 
Payne'' and Allen v. AUen.^ But sec- 
tion 1, sub-section (/) (iii), is capable of 
being construed as indicating an inten- 
tion to abrogate that rule for the purposes 
of this Act. If that is so— and I am not 
prepared to hold otherwise— the prisoner 
giving evidence against the other is liable 
to be cross-examined. 

Bruce, J., and Kennedy, J., concurred 
with the judgment of the Lord Chief 

Justice. 

Conviction qtiamea. 

Solicitors-Treasury Solicitor, for prosecution; 
Van Sandau & Co.. agents for Mills & Co., 
Huddersfleld, for Hadwen; HeUiwell, Harby 
& Co., agents for Jubb, Booth & HeUiwell, 
Halifax, for Ingham. 

[RepoHei hy W. Hussey Griffith, Esq,, 
BarrUter-at'Law. 
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CITY COUNCIL t?. 
>ABMY AND NAVY 
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SUPPLY. 



Lord Alvebstone, C.J. 
Darling, J. 
Ghannbll, J. 
1902. 
May 1. 

[71 L. J. K.B. 546.] 

Metropolis — Eate—Quinqtiennial Valu- 
ation List — Omission of Notice of Altered 
tion in Rateable Value — Objection taken 
to Issue of Distress Warrant— Appeal 
against Valuation List — Valuation {Metro- 
poUs) Act, 1869 (32 d& 33 Vict c. 67), 
ss. 9, 43, and 45. 

jTAe objection that no notice of an altera- 
tion in tlie gross and rateable value of a 
hereditament inserted in the valuation list 
has been served upon the occupier of the 
hereditam>eni, under section 9 of the Vahta- 
tion of Property/ {Metropolis) Act, 1869, 
cannot be taken by him upon an applica- 
tion for a distress warrant to recover a rate 
which is based upon the rateable value of 
the premises stated in the valuation list 

Case stated by a Metropolitan police 
magistrate on a complaint made by the 
appellants, the Mayor, Aldermen, and 
Councillors of the City of Westminster, 
that the respondents, the Army and Navy 
Auxiliary Co-operative Supply, Lim., 
being duly rated and assessed in the 
parish of St. Margaret and St. John in 
the City of Westminster, had not paid the 
sum of 8/. 7s, 9d, which had been duly 
demanded of them. The respondents 
were the occupiers of certain premises 
known as 20 and 22 Caxton Street, in the 
parish of St. Margaret and St. John, in 
the City of Westminster. 

On April 12, 1901, a general rate was 
made and published by the appellants, 
acting as the overseers of the parish under 
and by virtue of the London Government 
Act, 1899. In the rate the respondents 
were assessed in respect of the said premises 
at the sum of 331, 2s, 9d., being at the rate 
of 2s. 9d» in the pound upon a rateable 
value of 24H. — being the rateable value 
of the said premises as stated in the 
quinquennial valuation list for the parish, 
made in the year 1900 under the Valua- 
tion (Metropolis) Act, 1869. 

The said sum of 33/. 2s. 9d, was 
demanded of the respondents, and they 
paid to the appellants the sum of 24/. lbs., 
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the amount due on the assessment entered 
in the quinquennial valuation list for the 
parish, made in 1895, leaving a balance of 
8^. 78, 9d. unpaid, which the respondents 
contended they were not liable to pay for 
the reasons hereinafter appearing. The 
appellants took out a summons to recover 
the sum of 8/. 7«. 9d.f and upon the 
hearing of the summons the rate was 
produced, and it was proved or admitted 
that the SL Is. 9c2. had been demanded 
and that the respondents were in occupa- 
tion of the premises. The respondents 
proved that no notice of an alteration in 
value, in accordance with section 9 of the 
Valuation (Metropolis) Act, 1869,^ had 
been served on them by the appellants, 
and it was admitted by the appellants' 
witness, who was called in support of the 
summons, that no such notice of an in- 
creased assessment had been given to the 
respondents pursuant to the section, and 
that the respondents had no notice of the 
raising of the gross and rateable values of 
the premises until April 12, 1901. 

(1) By section 9 of the Valuation of Pro- 
perty (Metropolis) Act, 1869 : " In each of the 
following cases ; namely, (1) Where the over- 
seers of the parish insert in the valuation list 
some hereditament not previously assessed, or 
raise the gross or rateable value of some here- 
ditament above the value stated in the valua- 
tion list for the time being in force or (where 
there is no valuation list) in the then last 
assessment to the poor rate . . . the overseers 
shall immediately after the deposit or redeposit 
of the list (as the case may be) serve on the 
occupier of such hereditament a notice of the 
gross and rateable value thereof inserted in the 
valuation list." 

By section 43 : " The valuation list as approved 
by the assessment committee, and, if altered 
on any appeal under this Act to any sessions or a 
superior Court, as so altered, shall come into force 
at the beginning of the year (commencing on 
the sixth of April) succeeding that in which it 
is made, and shall last for five years, subject to 
any alterations that may be made by any 
supplemental or provisional list as herein-after 
mentioned.*' 

By section 45: "The valuation list for the 
time being in force shall be deemed to have 
been duly made in accordance with this Act 
and the Acts incorporated herewith, and shall 
for all or any of the purposes in this section 
mentioned be conclusive evidence of the gross 
value and of the rateable value of the several 
hereditaments included therein, and of the fact 
that all hereditaments required to be inserted 
therein have been so inserted." 



The respondents contended that they 
were not liable to pay the sum of 
8^. Is, 9e{., upon the ground that the rate 
was based upon the rateable value of the 
premises stated in the quinquennial 
valuation list made in 1900 — namely, 
241/., being an increase of 6U. over the 
rateable value stated in the valuation list 
made in 1895 — namely, 180Z. ; and they 
contended that the entry in the quin- 
quennial valuation list made in 1900 was 
not binding upon them because no notice 
of the increase in the rateable value of 
the premises had been given to them by 
the overseers, as required by section 9, 
sub-section 1 of the Valuation (Metro- 
polis) Act, 1869, and therefore the quin- 
quennial valuation list of 1900 was not 
the list for the time being in force, nor 
was it made in accordance with the Act ; 
and therefore that the respondents were 
not liable to pay so much of the rate as 
was charged upon the increase in the 
rateable value as shewn by the quin- 
quennial valuation list made in 1900 over 
the rateable value appearing in the valua- 
tion list made in 1895. 

The respondents cited in support of 
these contentions Reg, v. Middlesex Jus- 
tices [1872].* 

The appellants contended that they 
were entitled to a distress warrant to 
recover the sum of SI. 7s. 9d, on the 
following grounds — ^namely, first, that 
inasmuch as the respondents had not 
appealed against the rate or the list on 
which it was based, they were not entitled 
on the hearing of the summons to dispute 
the validity of the valuation list, and that 
the rate being good on the face of it, and 
the respondents being admittedly in occu- 
pation of the premises for which they 
were rated, the duty of the magistrate 
was merely ministerial, and that the 
appellants were not bound to shew that 
the notice required by section 9, sub- 
section 1 of the Valuation (Metropolis) 
Act, 1869, had been duly given; and 
secondly, that even if no such notice as is 
directed by the section had been given 
the valuation list was not thereby ren- 
dered invalid. The magistrate held that 
the appellants' contentions upon both 

(2) L. B. 7 Q.B. 653. 

N 
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grounds were wrong, and that he oaght 
not to issue a distress warrant to recover 
the sum of 8/. 7$, 9d» He accordingly 
refused to issue the warrant and dismissed 
the summons. 

The question for the opinion of the 
Court was whether he was right in so 
deciding. 

Marshall, K,C,, and Eyde, for the ap- 
pellants. — The valuation list upon being 
made and approved by the assessment 
committee is to be the list in force. This 
is provided for by section 45 of the Act of 
1 869. Section 9, as to the notice, is purely 
directory, and not imperative. The de- 
posit under section 15 is enough, and the 
notice under section 9 is merely an addi- 
tional precaution — Reg. v. IngaU [l876] ^ 
and Reg. v. London Justice [1894].* A 
notice sent by post, although it does not 
reach the ratepayer, is a got>d notice. In 
such a case the ratepayer would be in the 
same position as the respondents. The 
list having been approved by the assess- 
ment committee, the other conditions are 
directory — Bates v. Phimstead Overseers 
[1896]* and Birmingham New Library, 
In re [l849].^ 

[^Bavin v. Hutchinson [1862] ^ was also 
referred to.] 

Bray, K.G., and HiUiard, for the re- 
spondents. — ^The question is whether this 
valuation list is in force against the 
respondents. If so, they have no remedy, 
as they would be bound by section 45 of 
the Act of 1869. If the valuation list is 
conclusive as soon as approved by the 
assessment committee, and the respondents 
may not object, it would be productive of 
great injustice. The object of the Act is 
to arrive at a just assessment. It is the 
essence of the whole procedure that the 
respondents should have notice. "The 
valuation list '' in section 45 means the 
valuation list with regard to which all 
the formalities have been performed — 
Reg. V. London Justices.^ If not, the 
respondents would be precluded from 
appealing against it for five years. Sec- 

(3) 46 L. J. M.C. 113; 2 Q.B. D. 199. 

(4) 64 L. J. a.B. 48 ; [1894] A.C. 600. 

(5) 64 L. J. M.C. 127. 

(6J 18 L. J. M.C. 89; 10 Q.B. 868. 
(7) 31 L. J. M.C. 229. 



tion 65 of the Act of 1869 is in £etvonr of 
the respondents, for it shews that if the 
ratepayer does not look after his letters 
he is to be bound. That is not the 
respondents' position. Secondly, if the 
valuation list is not in force as against the 
respondents, the overseers have no power 
to make the rate. Section 44 of the Act 
of 1869 applies to every case. If the re- 
spondents appealed to quarter sessions 
they would have to shew that the valua- 
tion list is not in force against them. 

\Reg. V. Kingston Justices [l858] ^ was 
also referred to.] 

Ryde, in reply. — Whatever view is 
taken of section 45, there must be some 
resulting injustice. If notice is essential, 
a new hereditament might escape rate- 
ability for five years. It was the inten- 
tion of the Legislature that a defect in the 
proceedings under section 45 should not 
be fatal. Under section 65, if a letter 
were posted and wilfully lost by a postman, 
the result to the ratepayer would be the 
same as if no notice had been given. 
Section 43 is the first enactment in which 
the words "come into force" appear. 
The meaning is that the list is cured for 
all rating purposes and before the magis- 
trates. Sections 17 and 18 of thePoor Bate 
Assessment and Collection Act, 1869 
(32 k 33 Yict. c. 41), deal with the rate 
instead of the valuation list. The expres- 
sions ^^ prima facie " evidence in section 18 
of the Poor Bate Assessment and Collec- 
tion Act, 1869, and " deemed to be made " 
in section 45 of the Valuation (Metropolis) 
Act, 1869, are contrasted. The expression 
"deemed to be made" does not merely 
mean primM facie evidence. Secondly, the 
respondents might have appealed against 
the valuation list under sections 11 and 32 
of the Act of 1869. It is true that the 
appeal can only be made after objection 
taken before the assessment committee. 
But on discovery of the fact that no notice 
had been given, they might have applied 
for a rnandamus to the assessment com- 
mittee to hear their objections — Reg. v. 
Rochester Corporation [ 1 85 7] .^ They might 
also have appealed against the rate under 
the Poor Belief Act, 1743 (17 Geo. 2. 
c. 38). 

(8) 27 L. J. M.C. 199 ; E. B. & B. 266. 

(9) 27 L. J. Q.B. 46 ; 7 B. & B. 910. 
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Lord Alverstone, C.J. — This is one 
of those troublesome cases which not 
unfrequently arise under this class of 
Act of Parliament, where the difficulty 
is to trace out the effect of a particular 
omission of some condition precedent. 
In the view I take of this case it 
is not necessary for us to decide, any 
more than it was for Mr. Justice Black- 
bum and Mr. Justice Lush to decide in 
Reg. V. MidcUeaex JtutioeSy^ what is the 
actual effect of the omission to serve the 
notice under section 9 of the Act of 1869. 
Personally I incline to the view that for 
the purpose of making a rate the omis- 
sion is cured by section 45 of the Act, 
because, if that were not so, a rate could 
not safely be made without it having been 
ascertained that all the notices had been 
given. But I think that this case de- 
pends upon other considerations. Upon 
behalf of the respondents it was con- 
tended that because no notice was given 
under section 9, the valuation list for the 
time being in force cannot be deemed 
to have been duly made. The result 
of upholding that contention would be 
that no effect would be given to sec- 
tion 46. Section 45 can scarcely mean 
that a valuation list, as to which all con- 
ditions have been fulfilled, shall be 
deemed to be in force ; I think it prob- 
ably has reference to section 43. That 
consideration would not, however, be con- 
clusive against the respondents, because 
they may be entitled to say that al- 
though section 45 might cure the omis- 
sion of some conditions, it did not cure 
the objection here taken — namely, the 
absence of personal notice under sec- 
tion 9. But it seems to me that the 
respondents are in this difficulty: The 
application to the magistrate was for 
the issue of a distress warrant. If the 
overseers who made the rate were justi- 
fied in acting upon the valuation list and 
making a rate, then the respondents 
have to shew that the point is one which 
they are entitled to raise as an objec- 
tion to the distress warrant being issued. 
In my opinion, a person is not entitled 
to raise, in answer to an application for 
a distress warrant, all the objections which 
he could possibly have raised upon ap- 
peal. I quite agree that there are 



points which he can raise on both pro- 
ceedings, as, for instance, non-occupation ; 
but, in my opinion, it does not follow 
that because a matter may be raised on 
appeal it can also be raised by way of an 
objection to the issue of a distress war- 
rant. I think that principle was to a 
certain extent recognised in Binningham 
New Library, In r«,*» in which it was 
held that a person exempt from poor 
rate, as the occupier of premises belonging 
to a scientific or literary society, must, if 
assessed for such premises, contest his 
liability by appeal, and cannot bring an 
action for a levy made to enforce such 
rate not appealed against. This pro- 
position was practically repeated by Mr. 
Justice Wills in BaUa v. Pkumstead 
Overaeera/* in which he said that "The 
only objections, therefore, which can 
be entertained by a magistrate upon an 
application for a distress warrant are the 
three following : that the property rated 
is not in the parish ; that the party rated 
is not the occupier ; that the rate is on 
the face of it bad." I do not say that those 
are the only three objections, but I think 
they point to the class of objections that 
can bid raised. The very valuable judg- 
ment in Manchester Overseers v. Head- 
lam [issslj® is to the same effect. Mr. 
Justice wills again pointed out, in a 
considered judgment of the Court de- 
livered by him, how all these cases went 
back to the authority of Crease v. Sawle 
[l842],^* where it was decided that 
the rate, being good on the face of it, 
cannot be impugned in an action for 
trespass for levying distress in respect 
of the rate. He said : " The objection 
being matter of appeal, the rate un- 
appealed against ought to be enforced. 
It would be very unfortunate if it should 
be otherwise, and if by reason of an error, 
possibly of the most trifling kind, made 
by the overseers in the amount of property 
which they supposed to be in the occupa- 
tion of a particular individual, he, after 
having forborne to avail himself of an 
ample and satisfactory remedy for any 
error to his prejudice in the rate, could 
evade payment of the poor rate altogether. 
One cannot conceive a greater encourage- 

(10) 67 L. J. M.C. 89 ; 21 Q.B. D. 96. 

(11) II L. J. M.C. 62 ; 2 Q.B. 862. 
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ment to improper litigation. . . ." In my 
opinion, those cases indicate the class of 
objections which can and ought to be 
raised on appeal only, and not in answer 
to an application for a distress warrant. 
With reference to the opinion of Mr. Jus- 
tice Blackburn, which was cited from Reg, 
V. Middlesex J%iatice8^^ I rather think he 
was refen*ing to the question whether or 
not the valuation should be conclusive 
upon an appeal. I do not think he 
had at that time in his mind the ques- 
tion of the issue of a distress warrant. 
In the present case the question is 
whether the respondents had the right 
to appeal. In my opinion they had. I 
am not so clear that they had the right 
to a mandamus^ although the analogy of 
those cases in which a mandamus has 
issued where the time within which a 
statutory body had to perform a statutory 
duty has passed is close. It seems to me, 
however, not necessary to decide that 
point ; but in my opinion if the respon- 
dents are entitled to raise the objection 
that for the purposes of a rate this was not 
a good valuation list binding upon them, 
they ought to raise it on appeal, and I think 
that that right of appeal, if it existed before 
the Act of 1869, has not been taken away. 
At the hearing of the appeal there would 
be arguments and a decision upon the 
merits ; that is as to whether or not the 
failure to give notice under section 9 of 
the Act of 1869 prevented the valuation 
list being binding upon them ; and if that 
point can be raised at all I think it is one 
which ought to have been raised on appeal. 
I do not think it is the class of objection 
that the magistrate ought to entertain 
when application is made to him for the 
distress warrant, it being, as I have said, 
not an objection which is included within 
the principle of the decisions to which I 
have alluded. For these reasons I think 
the appeal ought to succeed, and that the 
magistrate ought to have issued his dis- 
tress warrant. 

Darling, J. — I am of the same opinion. 
It seems to me that the question really 
turns upon the point whether the respon- 
dents had lost or been deprived, by what 
took place, of their right and power of 
appealing. I think that they had not. 



That being so, the injustice and hardship 
which was the whole foundation of the 
argument on behalf of the respondents, 
does not arise. If the case had been as 
unjust and hard as that argument repre- 
sented it to be, I think our decision must 
have been in favour of the respondents ; 
but it seems to me that the argument 
omitted to notice a remedy which is open 
to them, and that therefore the appre- 
hended ii^ustice does not occur. 

Channell, J. — This is a case of some 
little difficulty, but it really turns upon 
what is the true construction of the Act 
of 1869. By section 45, ** The valuation 
list for the time being in force shall be 
deemed to have been duly made in accord- 
ance with this Act . . .," and the first 
question is, what do those words mean ? 
Upon behalf of the respondents it was con- 
tended that *^ the valuation list for the time 
being in force" must mean a properly 
made valuation list, and that no other is 
in force. If that were their meaning, the 
section would read thus: ''A valuation 
list duly made shall be deemed to have 
been duly made." Such a provision as 
that, of course, the Legislature would 
never have enacted. It must mean some- 
thing different from that. That being so, 
it seems to me that '* the valuation list 
for the time being in force " is something 
different from one properly made, and is 
one which, although not in fact duly made 
in accordance with the Act, is to be deemed 
to have been duly made in accordance 
with it. In my opinion, '* the valuation 
list for the time being in force " (the im- 
portant words are rather "the time 
being " ; the phrase " in force " simply 
repeats the expression used in section 43) 
means that after the time when the valua- 
tion list is to come into force according to 
the preceding section, and until the 
moment when the next valuation list has 
come into force, the valuation list shall be 
deemed to have been duly made. It is a 
case of time rather than anything else, 
and in substance it refers to 9k de fa4sto 
valuation list in existence at a particular 
time, and then it is to be deemed to be 
made in accordance with the Act. That 
is obviously intended to cure, for some 
purpose or other, possible defects in it, 
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and it is to be conclusive for certain 
matters. Now, if it is to be conclu- 
sive for all purposes whatever, it is 
obvious that the defect now relied on 
cannot be raised in answer to the ap- 
plication for the distress warrant. If, 
on the other hand, it is not conclusive 
for that purpose, it seems to me an a 
fortiori case that it would not be conclu- 
sive for the purpose of an appeal, so that 
either there is no remedy and no answer 
to the distress warrant, or there exists an 
appeal. If there does exist an appeal, I 
think it is quite clear, from the cases to 
which the Lord Chief Justice has referred, 
that this objection would come within the 
class of cases where, there being a possi- 
bility of appeal, it must be taken on 
appeal, and if not so raised it cannot be 
taken upon the application for the distress 
warrant. In my opinion, cases such as 
the present turn upon the question whe- 
ther there is jurisdiction in the rating 
authority to make the I'ate, and whether 
the rate is good on the £blc» of it. If the 
rate is good on its face, and the rating 
authority has jurisdiction to make it, any 
objection to it cannot be raised on the 
application for the distress warrant. Such 
a rate it is the duty of the magistrate to 
enforce, and all the cases where the objec- 
tion can be taken upon the distress 
warrant — for example, the well-known 
cases of non-occupation, property out of 
the parish, &c. — are merely instances in 
which the rating authority had no juris- 
diction to make a rate upon a person or 
the property as the case may be. The 
result seems to me to be that the argu- 
ment upon behalf of the appellants pre- 
vails. 

Appeal aUowed. 



Holicitora — Allen fc Son, for appellants ; 
Tyrrell, Lewis, Lewis & Broadbent, for re- 
spondents. 

[Reported hy J. E, Aldotts, Ettq., 
BarrigterHtt'Law. 



Lord Alvebstone, C.J. -^ . 

Darling, J. ) bead t;. fkiendly 

Channell,J. i «^^^^^ ^^ 

1902 r OPERATIVE 

April 15, 16.' May 3. J «™^™ason8 
L71 L. J. K.B. 634.] 

Conspiracy — Trade — Interftrence with 
Contractual Bights -^ Cause of Action — 
Bona fides of Defendant — Sufficient Justi- 
fioation, 

A person toho, without stifficient justifi' 
cation, interferes tcith the contractual rela- 
tions of another commits an actionable 
wrong. 

It is not a sufficient justification that 
the defendant acted bona fide in his own 
interests, and was not actuated by improper 
motives. In order to justify such aii inter- 
fftrence, he must be able to shew that he was 
seeking to enforce a right in himself equal 
or superior to that of the plaintiff. 

Appeal from Ipswich County Court. 

The action was brought by the plaintiff 
to recover damages from the defendants 
for wrongfully and maliciously procuring 
to be broken an indenture of apprentice- 
ship dated August 11, 1900, made between 
the plaintiff of the one part, and Messrs. 
Wigg & Wright, monumental masons, of 
the other part; and for unlawfully and 
maliciously conspiring together to procure 
the said indenture to be broken, and to 
molest and injure the plaintiff in his 
trade or calling and for otherwise com- 
mitting or procuring violations of the 
plaintiff*s legal rights. 

The following statement of facts is 
taken from the judgment of Lord Alver- 
stone, C.J. 

"The plaintiff, who was a man of 
twenty-five years of age, and was desirous 
of improving his capacity to earn wagep, 
entered into a deed of apprenticeship, 
dated August 11, 1900, with Messrs. Wigg 
& Wright, whereby he covenanted to serve 
them for a period of three years at the 
wages of 15«. a week, which were ordinary 
labourers' wages, and they in return cove- 
nanted to the best of their skill and 
ability to teach and instruct him in the 
trade or business of stone and marble 
mason, and all things incidental thereto. 
Messrs. Wigg & Wright and the men in 
their employ were members of the defen- 
dant society. Bule 6 of the working 
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rules of that society was in the following 
words : ' That boys entering the trade 
shall not work more than three months 
without being legally bound apprentice, 
and in no case to be more than sixteen 
years of age, except masons' sons and 
stepsons. Employers to have one appren- 
tice to every four masons on an average/ 
The plaintiff entered into Messrs. Wigg 
<& Wright's service pursuant to the terms 
of the indenture of apprenticeship, work- 
ing for them at the specified rate of 
wages, and, but for the action of the 
defendants, Messrs. Wigg & Wright 
would have carried out their part of the 
contract and would have instructed him 
in accordance with the undertaking con- 
tained in the indenture. It was stated 
that at the time the defendants wrote the 
letters and took the action to which I am 
about to refer, Messrs. Wigg & Wright 
were employing four masons, and had 
one apprentice besides the plaintiff. On 
August 13, 1900, the defendant society 
resolved that if the plaintiff started work 
as a mason or, in other words, if Messrs. 
Wigg & Wright commenced to instruct 
him in accordance with the terms of the 
indenture, one of their employees was to 
report the fact, and two hours' notice was 
to be given to Messrs. Wigg & Wright 
by members of the society working there. 
In consequence of the action of the 
defendants Messrs. Wigg & Wright did 
not employ the plaintiff as a stonemason 
or instruct him in his trade, and upon 
the plaintiff remonstrating and asking 
them to fulfil their agreement, two letters 
of May 20 and 22, 1901, passed, the 
material part of which was that in the 
letter of May 22 the secretary of the 
defendant society told Messrs. Wigg & 
Wright that they protested against their 
introducing an individual not of the trade, 
and had empowered their members work- 
ing for the firm of Wigg & Wright to 
take * prompt action ' in the matter. It 
was agreed that ' prompt action ' meant 
that the defendants had authorised their 
members to give two hours' notice to quit 
Messrs. Wigg & Wright's service. The 
plaintiff was not taught his trade by 
Messrs. Wigg & Wright, owing to the 
action taken by the defendants." 

The County Court Judge held that the 



facts proved fell short of giving any 
ground of action against the defendants, 
who seemed to have acted bona fide in the 
best interests of the Society of Masons, 
and were not actuated by improper 
motives; that they had given a certain 
interpretation to rule 6, and had acted 
upon it, and that though their interpreta- 
tion might not have been correct, yet, as 
it was honestly held, he did not consider 
that they had acted improperly in their 
method of enforcing it. 

He therefore gave judgment for the 
defendants. 

Henli, for the plaintiff. — If a person 
procures an unlawful act to be done, he is 
liable to any one who sustains damage in 
consequence — Allen v. Flood [l897].* Here 
the defendants knew that there was a 
contract subsisting between the plaintiff 
and Messrs. Wigg & Wright. On the 
other hand, the plaintiff had no notice of 
any contract between Messrs. Wigg & 
Wright and the defendants. 

[Darling, J., referred to Quinn v. 
Leathern [l90i].^l 

The real question is, whether there was 
a sufficient justification for the defen- 
dants' action. If a person intentionally 
induces another to break a contract, that 
gives a cause of action. In the present 
case there was ample evidence of an inten- 
tion on the part of the defendants to 
procure a breach of the contract between 
Messrs. Wigg h Wright and the plaintiff. 
The County Court Judge, no doubt, foxmd 
that the defendants acted bona fide \ but 
what they did was unlawful, and bona 
fides will not make an unlawful act lawful 
— Bradford CorporcUion v. Pickles [l896].* 
Secondly, rule 6 cannot amount to a con- 
tract between Messrs. Wigg & Wright and 
the defendants. 

Chester Jones, for the defendants. — 
Upon the society's rules the defendants 
hsid a sufficient justification for what they 
did. Whatever may be the true construc- 
tion of rule 6, it is clear that a part of it 
was broken by Messrs. Wigg & Wright. 
But if the defendants bona fide thought 
that they had a contract with Messrs. 

(1) 67 L. J. Q.B. 119; [1898] A.C. 1. 
(2^ 70 L. J. P.O. 76 ; [1901] A.C. 495. 
(3) 64 L. J. Ch. 759; [1896] A.C. 687. 
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Wigg & Wright, and that there had been 
a breach of it, that would constitute a 
sufficient justification for their action. 
[He referred to Temperton v. RussM 

[l893]>] 

HmU replied. 

Cur, adA9. vuU. 

May 3. — ^The following judgments were 
read: 

Dabling, J. — In tliis case the plaintiff 
sued the defendants for wrongfully and 
maliciously procuring to be broken an in- 
denture of apprenticeship, dated August 1 1, 
1900, and made between the plaintiff of 
the one part, and Messrs. Wigg & Wright, 
monumental masons, of the other part ; 
and for unlawfully and maliciously con- 
spiring together to procure the said inden- 
ture to be broken, and for unlawfully and 
maliciously conspiring together to molest 
and injure the plaintiff in his trade or 
calling, and for otherwise committing or 
procuring violations of the legal rights of 
the plaintiff. The plaintiff claimed 
damages and an injunction. The case 
was heard before the Countjr Court Judge 
on January 22 last, and the fitcts, so far 
as they are before us, appear to be these : 
By a deed of apprenticeship dated 
August 11, 1900, the plaintiff was bound 
to Wigg & Wright for three years as an 
apprentice stonemason. He was employed 
and paid by them as a labourer, and was 
not learning the trade of a mason. All 
the men employed by Wigg & Wright 
were members of the trade union of which 
all the defendants are members. Wigg k 
Wright were parties to the rules of that 
trade union, and had signed them. Of 
those rules No. 6 is as follows : '* That 
boys entering the trade shall not work 
more than three months without being 
legally bound apprentice and in no case to 
be more than 16 years of age, except 
masons' sons and stepsons. Employers 
to have one apprentice to every four 
masons on an average.'' 

The letter of May 20, 1901, written by 
Wigg & Wright to the defendant Moss as 
secretary to the trade union, and his reply 
of May 22, sufficiently explain what was 
the action of the defendaiits as against 
Wigg & Wright, when read together with 
(4) 62 L. J. Q.B. 412 ; [1893] 1 Q.B. 716. 



defendants' answers to interrogatories 4 
and 8. The letter of May 20 was in the 
following terms : 

"Dear Sir, — As it appears we have 
inadvertently taken an apprentice con- 
trary to the rules of your society (for 
which we are very sorry) we should be 
glad to give an explanation of how it 
occurred, as we had no intention whatever 
of infringing the rules. We had taken 
an apprentice before on the same con- 
ditions, with the exception of age, and 
note the rule says ' and in no case to be 
more than 16 years of age, except masons' 
sons and stepsons.' Now this seems to us 
to entirely do away with limit of age pro- 
viding they are masons' sons. What else 
can it mean ? The fact seems to be this 
rule wants revising and made plainer so 
that there could be no mistakes in future. 
When Mr. Bead spoke to me about taking 
his son as an apprentice, I told him we 
were not entitled to take another appren- 
tice, but he said ^ Oh yes, you can take 
him being a mason's son.' Now this 
coming from a member of the society, we 
took it to be the meaning of the rule, and 
we never heard a word to the contrary : 
if we had we should certainly not have 
taken this one. Well now he has been 
bound just a year. We don't know if we 
are legally bound to keep him, being over 
age, and we should not be at all sony to 
get rid of him, although we should wish 
to behave honourably in the matter, and 
it seems to us the best way out of the 
difficulty would be to let him finish his 
time out, and we hope you will be able 
to view the matter in the same light, as 
we should be exceedingly sony that there 
should be any unpleasantness between us 
and the Society." The letter was signed 
« Fro Wigg & Wright, W. B. Wigg." 

The reply, dated May 22, and signed 
by the secretary of the society, was as 
follows: ''Your letter of the 20th was 
laid before the members of my society on 
that date, and I am instructed to inform 
you that you have misunderstood the 
meaning of the rule. It admits of a 
mason's son learning the trade without 
being bound apprentice, but we cannot 
understand a man 25 or 26 years of age 
claiming that right, nor an employer who 
would take him without first consulting 
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us. Had you done so, we should have 
expressed our intentions in the matter at 
once plainly. 

'^ As the matter stands we regret your 
firm has placed itself in a difficult position, 
hut my memhers consider your action a 
direct infringement of the rule, and if 
the man in question starts working at the 
trade, we are bound to protest against you 
for introducing an individual not of the 
trade, and, in accordance with our general 
rule, we have empowered our members 
working for your firm to take prompt 
action in the matter. We regret the 
thing has occurred, but we feel that the 
blame does not rest with us in any way.'' 

The answers to interrogatories were as 
follow : '< 4. (a) At a meeting held May 2 1 
1900 ... it was reported to the meeting 
that there was a man working at Messrs. 
Wigg & Wrights' named Mr. Read bring- 
ing a mallet and tools stating that he was 
going to be an apprentice but he was still 
working as a labourer, but if he should 
start at the Banker (it was noted on the 
minutes that) Bro. Turner had a right to 
report the same. 

** (6) At an ordinary fortnightly meet- 
ing held August 13, 1900, it was reported 
that Mr. Bead had been made an appren- 
tice, but had not started masonry : it was 
resolved that if he started work, two hours' 
notice should be given to Messrs. Wigg 
& Wright by members working there. 

" (c) At an ordinary quarterly meeting 
held on May 20, 1901, it was resolved 
that the secretary write to Wigg k Wright 
respecting L. Read entering the trade, 
his age being 25 years. 

" (d) The fortnightly meeting held on 
July 29, 1901 was specially summoned in 
consequence of J. Read writiog his inten- 
tion of visiting the meeting. Resolutions 
were passed as follows : 

<<That J. Read be admitted to the 
Lodge on his consenting to be duly read 
in as a member. 

'^That J. Read be allowed 15 minutes 
to state his cause of complaint re his son. 

''That after hearing the explanations 
and arguments of Bro. Read, this Society 
does not see any reason to recede from 
the position taken up by the Society in 
the letter dated May 22 sent to Messrs. 
Wigg & Wright." 



'* 8, The prompt action referred to in 
my letter of May 22, 1901, was that the 
masons in Messrs. Wigg & Wright's 
employ should give two hours' notice and 
leave Messrs. Wigg & Wright's employ if 
they thought fit." 

The plaintiff was not taught the trade 
of a mason in consequence of the action 
taken by the defendants. 

The learned County Court Judge held 
that the fiusts as proved or admitted 
before him fell short of giving any ground 
of action against the defendants ; that the 
defendants seemed to have acted bona fide 
in the best interests of the Society of 
Masons, and were not in any way actuated 
by improper motives ; that defendants 
gave a certain interpretation to rule 6 
and acted upon it ; and that though their 
interpretation may or may not have been 
correct, yet as it was honestly held, he 
did not consider they had acted impro- 
perly in their method of enforcing it. 

It appears to me that this view is 
wrong and that there should be a new 
trial. 

To my mind the case presents itself 
thus : The plaintiff had entered into a 
contract by which he became entitled to 
demand of Wigg & Wright that they 
should teach' him the trside of a stone- 
mason. That was his contractual right. 
To interfere with that right may give a 
cause of action against him who does so. 
For this proposition there is much un- 
questionable authority, but it is enough 
to cite these words from the judgment of 
Lord Macnaghten in Quinn v. Leathern ^ : 
" A violation of legal right committed 
knowingly is a cause of action, and that it is 
a violation of legal right to interfere with 
contractual relations recognised by law if 
there be no sufficient just^cation for the 
interference." 

It was argued before us on behalf of 
the defendants that they had here such a 
justification because they had themselves 
entered into a contract with Wigg & 
Wright, the terms of which were incon- 
sistent with the contract between Wigg ds 
Wright and the plaintiff. It may well 
be that a person, or many persons acting 
in concert, would have a right to demand 
the fulfilment of a contract entered into 
with him or them, even though such 
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fulfilment involved him who performed it 
in breaking a contract made by him with 
another person. Many examples might 
be put — for instance, a man who had 
affected to sell the same article to two 
separate purchasers could not possibly 
perform one contract without breaking 
the other, if both insisted on their rights ; 
yet it would not render the purchaser 
who insisted on his contractual rights 
liable at the suit of the other purchaser. 
But it may well be that the contract here 
alleged by the defendants is one which, if 
it were proved, would be by reason of its 
being in restraint of trade, or otherwise 
illegal, incapable of being enforced, and 
in that case I think that to seek to hold 
Wigg & Wright to it could not be held 
<<a sufficient justification for the inter- 
ference" with the contractual rights of 
any one — that is, in this case, of the 
plaintiff. 

Whether there was here a contract be- 
tween the defendants and Wigg & Wright 
I do not think sufficiently appears upon the 
evidence. If in form there were one, it 
might still be illegal, as I have indicated, 
and to decide this it would be necessary 
to consider how far it satisfied the words 
of Sir W. Erie : " Every person has a 
right under the law as between himself 
and his fellow-subjects to full freedom in 
disposing of his own labour or his own 
capital according to his will. It follows 
that every other person is subject to the 
correlative duty arising therefrom, and is 
prohibited from any obstruction to the 
fullest exercise of this right which can be 
made compatible with the exorcise of 
similar rights by others." These sentences 
are expressly adopted by Lord Brampton 
as part of hui judgment in Quirm v. 
Leathern.'^ It may be that the agreement 
alleged to exist between Wigg <fe Wright 
and the defendants is one which — unlaw- 
ful otherwise — is legalised by the Trade 
Union Act, 1871, but that can only 
appear when it is ascertained exactly 
what are the terms of that contract, and 
who were the parties to it. Moreover, 
when all this is ascertained, it may pos- 
sibly appear that the defendants combined 
together to do things hurtful to the 
plaintiff, and not necessary to the mere 
enforcement of their own rights, con- 



tractual or other. As to this the evi- 
dence before the County Court Judge is, 
I think, not sufficient to enable us to 
decide. On the new trial the Court 
should have regard to all these considera- 
tions. 

To resume. I think the plaintiff has a 
cause of action against the defendants, 
unless the Court is satisfied that when 
they interfered with the contractual rights 
of the plaintiff, the defendants had a suffi- 
cient justification for their interference — 
to use Lord Macnaghten's words. This 
sufficient justification they may have had, 
and they may prove it ; but the facts 
found by the County Court Judge, and 
relied on by him as enough, do not amount 
to one, for it is not a justification that 
they '' acted honafde in the best interests 
of the Society of Masons " — that is, in their 
own interests ; nor is it enough that they 
" were not in any way actuated by improper 
motives." I think their sufficient j ustifica- 
tion for interference with the plaintiff's 
right must be an equal or superior right 
in themselves, and that no one can legally 
excuse himself to a man of whose contract 
he has procured the breach on the ground 
that he acted on a wrong understanding 
of his own rights or without malice, or 
bona fide, or in the best interests of him- 
self, nor even that he acted as an altruist 
seeking only the good of another and 
careless of his own advantage. 

Channell, J. — I entirely agree with 
the judgment of my brother Darling. 

Lord Alverstonb, C.J. — I am clearly 
of opinion that the judgment of the 
County Court Judge in this case is not 
satisfactory ; but the question upon which 
I feel considerable difficulty is whether or 
not the facts before us enable us finally to 
determine the question which is raised in 
the action. The action was brought 
against the Friendly Society of Operative 
Stonemasons for maliciously procuring 
and maliciously conspiring to be broken 
an indenture of apprenticeship made 
August 11, 1900, between the plaintiff 
and the firm of Wigg & Wright, stone- 
masons of Ipswich. [His Lordship stated 
the facts as above set out, and pro- 
ceeded :] The law in such a case seems 
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to me to be clearly established. It is 
sufficient to quote the language of Lord 
Macnaghten already cited by my brother 
Darling. This is the same principle 
which vrss enunciated by Mr. Justice Erie 
in Lumley v. Gye [l853]^: ''It is clear 
that the procurement of the violation of a 
right is a cause of action in all instances 
where the violation is an actionable 
wrong '' ; and expressed by Lord Watson 
in AUen v. Flood ^ in these words : '* A 
person who procures the act of another 
can be made legally responsible for its 
consequences ... if he knowingly and 
for his own ends induces that other person 
to commit an actionable wrong." 

In my opinion the evidence establishes 
that in this case the defendants, instead 
of taking action against Messrs. Wigg ck 
Wright for a supposed breach by them of 
the contract, if any, embodied in the rules 
of the association, did for their own ends 
procure and induce Messrs. Wigg «fe 
Wright to commit an actionable wrong — 
that is to say, to break the terms of a 
special contract made with the plaintiff. 
1 have some doubt whether the arrange- 
ment embodied in the working rules is 
protected by the Trade Union Act, 1871, 
but it is pos^sible that the terms of sec- 
tion 3 of that Act are sufficient to prevent 
us from holding that if the rule amounts 
to an agreement between Wigg k Wright 
and the defendants it is void or voidable. 
In my opinion, the first part of the rule 
down to the words " sons and stepsons " 
has no application to the &cts of this case. 
This was the case of a contract made by a 
man of full age in his own right, and not 
by or on behalf of a boy. The provision 
as to one apprentice to every four masons 
creates some difficulty, but I think that 
in that case, assuming the arrangement 
embodied in the rule to be binding on 
Messrs. Wigg k Wright, the defendants 
had no right to bring pressure to bear to 
procure Messrs. Wigg & Wright to break 
their contract with the plaintiff. Whether 
they could have taken any other action 
against Messrs. Wigg k Wright is a 
question not before us. 

There was no evidence to shew that 

the union or any of its members would in 

any way be injured by the plaintiff being 

taught his trade, or, in other words, by 

(5) 22 L. J. Q.B. 468 ; 2 E. & B. 216, 



Wigg k Wright fulfilling their contract 
with him. The defendfuits' action was 
initiated at the lodge meeting of August 1 3, 
1900 ; the further action on May 20, 1901, 
was by the secretary of the defendant 
society, and the action threatened to be 
taken by Messrs. Wigg k Wright's men 
was to be empowered by the defendant 
society. In my opinion, these facts nega- 
tive any suggestion that the action was 
taken on behalf of individuals to protect 
their own interests. For these reasons I 
think the County Court Judge ought to 
have entered judgment for the plaintiff; 
but as my brothers are not prepared to go 
so far, there can only be judgment for a 
new Uial. 

Judgment accordingly. 



Solicitors — Leighton & Aldooit, Ipswich, for 
appellant ; Shaen, Boscoe, Massey & Co., for 
respondents. 

[Reported by F, Cowper, JEtq,, 
jBarritter-at'Zaw. 



SMITH V. 
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CORPORATION. 



Lord Alverstone, C.J. - 
Darling, J. 
Channbll, J. 
1902. 
May 15. 

[71 L. J. K.B. 639.] 

Local Government — Bate — Retrospedive 
Charges included in Eetimate — ValidUy 
of Rate-'Rigkt of Appeal— Public Health 
Act, 1875 (38 d: 39 Vict. c. 55), a. 218. 

Where an urban authority in pureuance 
of section 218 of the Pvhlic Health Act, 
1875, before proceeding to make a general 
district rate, causes an estimate to be pre- 
pared of the money required for the purposes 
in respect of which the rate is to be madcj 
and the estimate contains items for retro- 
spective charges and expenses ineurredmore 
than six months before the mdking of the 
rate, contrary to theprovisions of section 210 
of the Act, an appeal Ues ctgainst the rate. 

Special Case stated by the Recorder of 
Southampton. 

The appellant is a ratepayer at Shirley, 
a district which up to 1895 formed no 
part of the county borough of Southampton, 
but which, with other districts known and 
de^rib^d as the ''added areas," became 
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part and parcel of the said county borough 
by virtue of a Provisional Order of the 
Local Government Board made pursuant 
to sections 58 and 59 of the Local Govern- 
ment Act, 1888, and dated May 30, 1895. 
The said Provisional Order was duly con- 
firmed by the Local Government Board's 
Provisional Orders Confirmation (No. 16) 
Act, 1895, session 2, and received the 
Royal assent on September 15, 1895, and, 
except for the special purposes as otherwise 
provided therein, came into force on 
November 9, 1895, the date of '' the com- 
mencement of this Order'' (article 1). 

The respondents, acting by the council 
of the borough as the urban sanitary 
authority, on June 12, 1901, made a 
general district rate on the whole area of 
the borough to enable them to defray 
expenses incurred or to be incurred for 
the period commencing April 1, 1901, and 
ending March 31, 1902. The respondents 
before proceeding to make the rate, pur- 
suant to section 218 of the Public Health 
Act, 1875, caused an estimate of the rate 
to be made, and the estimate was on 
May 22, 1901, duly approved by the 
respondents. The estimate was duly 
entered in the rate-book, which contains 
the said rate, and was kept at the respon- 
dents' office, open to public inspection 
during office hours thereat. The appellant 
appealed against the rate upon the ground 
{inter cUia) that it was bad because it 
included retrospective charges, in particu- 
lar certain charges which had been in- 
curred or become due more than six 
months before the rate was made, contrary 
to the provisions of section 210 of the 
Public Health Act, 1875. The respon- 
dents did not deny that the items were 
retrospective charges, but they contended 
that there was no proof that they were 
included in the rate, and that inasmuch 
as by section 218 of the Act of 1875 the 
estimate is not to be deemed part of the 
rate nor in any respect to affect the 
validity thereof it ought not to be received 
VH evidence, and that the estimate did not 
shew that the items or either of them 
wei*e included in the rate. 

The Recorder found that the said items 
were proved to bo for charges incurred 
more than six months before the making 
of the rate, and that they did not come 
within any of the exceptions to the 



genera] rule that a retrospective rate is 
bad. He therefore decided that the rate 
was bad and quashed the same, and gave 
judgment for the appellant. 

The question for the opinion of the 
Court was whether he was right in holding 
that the rate ought to be quashed. 

Macmorran^ K,C, {S. H, Emanuel with 
him), for the respondents. — The last words 
of section 218 of the Act of 1875 were not 
in section 98 of the Act of 1848 (11 & 12 
Vict. c. 63).* Beg. v. Workeap Board of 
HeaUh [l857] ^ and Beg.v, Worksop Board 
o/BeaUh [i865] ' appear to have been the 
cause of the additional words in sec- 
tion 2 1 8 of the Act of 1 875. The scheme 
is that the estimate is not to be taken as 
part of the rate nor is anything appearing 
in it to affect the validity of the rate, but 
if some ratepayer objects to a payment 
the proceedings may be quashed. Sec- 
tion 269 is the appeal section. This is 

(1) By section 98 of the Pablic Health Act, 
1848 : *' The Local Board of Health, before pro- 
oeeding to make any general or special district 
rate or private improyement rate nnder this 
Act, shall caase an estimate to be prepared of 
the money required for the purposes in respect 
of which the rate is t.o be made, showing the 
several sums required for each of such purposes, 
the rateable value of the property assessable, 
and the amount of rate which for those pur- 
poses it is neoessary to make upon each pound 
of such value ; and the estimate so made shall 
forthwith, after being approved of by the said 
Local Board, be ent-ered in the rate book, and 
be kept at their office, open to public inspection 
during office hours thereat.** 

By section 218 of the Public Health Act, 
1875 : " Every urban authority, before proceed- 
ing to make a general district rate or private 
improvement rate under this Act, shall cause 
an estimate to be prepared of the money 
required for the purposes in respect of which 
the rate is to be made, showing — 

« The several sums required for each of such 
purposes ; and 

" The rateable value of the property assess- 
able; and 

" The amount of rate which for those purposes 
it is necessary to make on each pound of such 
value; 

"and the estimate so made shall forthwith, 
after being approved of by the urban authority, 
be entered in the rate book, and be kept at 
their office, open to public inspection during 
office hours thereat ; but it shall not be deemed 
part of the rate, nor in any respect affect the 
validity of the same/' 

(2) 21 J. P. 451. 

(3) 8 h. J. M,0. 920 ; 5 B. «t S. 951. 
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not a matter of appeal. It would be 
quite lawful to pay debts more than six 
months old out of any property other 
than rates. 

FooUf K,C.^ and Lampard, for the 
appellant, were not called upon. 

Lord Alvebstone, C.J. — By section 
210 of the Public Health Act, 1875, the 
general district rate, which forms part of 
the general district fund when it is col- 
lected, is to be levied '^ in order to raise 
money for the payment of future charges 
and expenses, or retrospectively in order 
to raise money for the payment of charges 
and expenses incurred at any time within 
six months before the making of the rate : 
in calculating the period of six months 
during which the rate may be made retro- 
spectively, the time during which any 
appeal or other proceeding relating to 
such rate is pending shall be excluded." 
Therefore there is an express and very 
distinct statutory prohibition against 
allowing retrospective payments to be 
included beyond the period of six months, 
and the more so because money may be 
raised by a rate to make a payment retro- 
spectively for a certain period. The 
Legislature has, in this important matter, 
met the difficulty which corporations or 
public bodies would have in making this 
payment, by fixing the retrospective 
period of six months. Then there is a 
general right of appeal under section 269 ; 
and notwithstanding all that has been 
argued before us upon behalf of the cor- 
poration, I think it would be extremely 
difficult to say that prima facie there was 
not a right of appeal in respect of a rate 
purporting to be, and in fact, levied in re- 
Hpect of charges which were not authorised 
by section 210. It was expressly decided 
in 1857, in the Worksop Case,^ that there 
was this right of appeal. At that time 
the concluding words of section 218 of the 
Act of 1875 with regard to the operation 
of the estimate were not in the then 
existing statute, and it was contended 
before the Recorder that as those con- 
cluding words — namely, " the estimate . . . 
shall not be deemed part of the rate, nor 
in any respect affect the validity of the 
same " — were added to the old provision 
with regard to making the estimate, a 



person has not a right of appeal upon the 
ground that the rate includes the pay- 
ment of a charge more than six months 
old. In my opinion, it would require 
very much clearer language than that 
to take away the right of appeal which 
clearly existed before the Public Health 
Act, 1875, was passed; and I do not 
think that the addition to section 218 
of the words to which I have referred 
— though I agree that they were prob- 
ably added in consequence of the discus- 
sion in the Worksop Caae^ in 1865 — ^is 
sufficient to take it away. It is not neces- 
sary for us to say what is the full effect of 
those words. I should think that they 
would be sufficient to prevent a person 
being allowed to rely upon any defect in 
the estimate or upon any particular way 
in which the estimate was made up, and 
possibly to prevent him from marshalling 
the items in an estimate, so as to shew 
that, according to his contention, the esti- 
mate so construed would indicate the 
payment of a debt more than six months 
old ; but I cannot think it could have been 
intended that, if upon the fisicts before the 
sessions on appeal it is established that 
there is a payment, which will be made 
out of the moneys to be raised by the rate 
levied retrospectively for the payment of 
charges more than six months old, the 
right of appeal is gone, and I do not think 
that the effect is to prevent the estimate 
from being looked at for the purpose of 
ascertaining the £ficts. No doubt it is open 
to the corporation to say, and the Court 
would receive evidence, that the estimate 
does not shew the true state of facts ; but to 
say that the estimate cannot be looked at 
for the purpose of raising a prima facie 
case is, I think, going very much too far. 

Dabling, J., and Chakkell, J., con- 
curred. 

Jvdgm^evU affirmed. 

Solicitors — Speechly, Mamford, Rodgere & 
Craig, agents for E. R. Elisor, Soathamptoiit 
for appellant ; Prior, Church & Adams, agents 
for R. U. Lintborne, town clerk, boathiunp- 
ton, for respondents. 

[Reported by J, E. AUtous, Xtq,^ 
Barrixter'at-Law, 
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Darling, 

Ohannell, 

1902. 
April 23, 
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PEAKKS,OUN8T0N, 
AND TEE, LIM. 
WAAD. 
'\ HBNNBNi;. SOUTH- 
ERN COUNTIES 
DAIRIES CO., LIM. 
[71 L. J. K.B. 666.] 

Local Govemmeni — Food and Drugs — 
Article not of Nature^ Substance, and 
Quality Demanded by Purchaser — Sale by 
^* Person" — Limited Company — Sale **«o 
the prejudice of purchaser " — Purchaser 
for Analysis — Knowledge of True Natwre 
of Article Sold — Fastening up Parts of 
Article — Butter Containing Excess of 
Moisture Wrapped up in Greaseproof 
Paper — Sale of Food and Drugs Act^ 
1875 (38 <& 39 Vict, c, 63), ss. 6 atwi 14— 
Interpretation Act, 1889 (52 <S: 53 Viet, 
c. 63), s. 2, WLb'S. (1). 

A limited company is a ^^ person*' 
within the meaning of section 6 of tlic 
Sale of Food and Drugs Act, 1875, which 
provides that *' ^o person shall sell to the 
prejudice of the purchaser any article of 
food or any drug which is not of the 
nature, substance, cmd quality of the 
article demanded by such purchaser" 
under a penalty. 

The respondent employed an agent to 
purchase on his behalf from the appellants, 
a grocery company, half a pound of 
*^ butter" for the purpose of analysis. 
The agent asked for and both he and 
the respondent expected to get " butter," 
but the compcwy supplied a substance 
known as ** Pearks^s butter," consisting 
of butter blended with milk, and con- 
taining in consequence an excess of 
moisture. The agent and the respondent 
both knew that the butter supplied was 
moist, though they did not know that it 
contained such an excess of mmsture as it 
did contain : — Held, a sale '^ to t/ic pre- 
judice of the purchaser," within the mean- 
ing of section 6 of the Sale of Food and 
Drugs Act, 1875. 

A person purchasing butter for the pur- 
pose of analysis caused each of the three 
parts into which the butter was divided to 
be wrapped up in a greaseproof envelope. 
The analysts certified that the butter con- 
tained an excess of water, adding that no 
change had taken place in the butter which 



would interfere with the analysis, and that 
in consequence of the butter having been so 
fastened up it was probable that there had 
been considerable loss of water since the 
date of the purchase. On a Case stated by 
Justices who had convicted the seller under 
section 6 of the Sale of Food and Drugs 
Act, 1875, — Held, t/uU the wrapping up 
of the btitter in the manner ahove men- 
tioned was a sufficient compliance with 
section 14: of the Act, 

Pearks <Sc Co. v. Ward. 

Case stated by Justices of the borough 
of Richmond (Surrey). 

At a Court held by the Justices . on 
October 21, 1901, and by adjournment 
on November 18, 1901, three informa- 
tions were preferred by the respondent 
against the appellants under section 6 of 
the Sale of Food and Drugs Act, 1875,^ 
respectively charging them with having, 
on April 30 last, sold to the prejudice of 
the purchaser butter which was not of 
the nature, substance, and quality of the 
article demanded, the same having had 
water added thereto. On November 18, 

(I) The Sale of Food and Drugs Act, 1875, 
provides : 

Section 6 : *' No person shall sell to the pre- 
jodice of the purchaser any article of food or 
any drug ^rhich is not of the nature, substance, 
and quality of the article demanded by such 
purchaser, under a penalty not exceeding 
twenty pounds ;..,.'* 

Section 14 : " The person purchasing any 
article with the intention of submitting the same 
to analysis shall, after the purchase shall have 
been completed, forthwith notify to the seller 
or his agent selliog the article his intention to 
have the same analysed by the public analyst, 
and shall offer to divide the article into three 
parts to be then and there separated, and each 
part to be marked and sealed or fastened up in 
such manner as its nature will permit, and 
shall, if required to do so, proceed accordingly, 
and shall deliver one of the parts to the seller 
or his agent. 

" He shall afterwards retain one of the said 
parts for future comparison and submit the 
third part, if he deems it right to have the 
article analysed, to the analyst." 

The Interpretation Act, 1889, provides : 

Section 2 : ** (1.) In the construction of every 
enactment relating to an offence punishable on 
indictment or on summary conviction, whether 
contained in an Act passed before or after the 
ccmmencement of this Act, the expression 
* person' shall, unless the contrary intention 
appearsi include a body corporate." 
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1901, the Justices convicted the appel- 
lants on each information. 

1. The appellants were a limited com- 
pany incorporated under the Companies 
Acts, 1862 to 1898, and carried on busi- 
ness as grocers and provision merchants, 
amongst other places in the borough of 
Richmond (Surrey), their registered office 
being in the City of London. The re- 
spondent was an agent of the Butter 
Association, of 79 Mark Lane, London. 

2. On April 30, 1901, the respondent 
caused one Annie White to purchase on 
his behalf at the appellants' shop at 
Richmond half a pound of 1^. fresh 
butter, half a pound of lOd, fresh butter, 
and half a pound of lOd, salt butter, for 
the purpose of analysis. Immediately 
after the purchase the said Annie White 
handed the butter as she received it to 
the respondent, who divided it into three 
parts ; marked each part of the Is. fresh 
butter No. 50, the lOc^. fresh butter 
No. 51, and the salt butter No. 52 ; 
and fastened up each part in a grease- 
proof envelope. The other requirements 
of section 14 of the Sale of Food and 
Drugs Act, 1875,^ were duly complied 
with. A sample of each part was sent 
to the public analyst to be analysed. 

3. The public analyst certified on 
May 4, 1901, that sample No. 50 con- 
tained 24*7 per cent, of water, sample 
No. 51, 23*7 per cent, of water, and 
sample No. 52, 20'4 per cent, of water, 
and added the following observation : 
*' No change had taken place in the con- 
stitution of the article that would inter- 
fere with the analysis." 

4. There was no fixed standard as to 
the amount of water natural to butter, 
but it was generally understood that 
16 per cent, should be the extreme limit. 

5. It was admitted by the said Annie 
White that she understood Pearks's butter 
was moist, and that she could see it was 
moist, but that she asked for butter and 
expected to get butter. It was also ad- 
mitted by the respondent that he was not 
surprised on seeing the result of the 
analysis that the butter was adulterated 
with water, but that when the purchase 
was made he expected to get pure butter. 

6. It was proved that the process of 
mixing butter with milk adopted by the 



appellants was to put the butter into a 
churn with full cream milk and re-churn 
it, and that any excess of water in the 
butter in question was derived solely from 
the milk so added during this process of 
blending, no water having been separately 
added to the butter. 

There was no evidence that at the time 
of sale the attention of the purchaser was 
in any way drawn by the appellants to 
the nature and composition of the article 
sold. 

7. Upon the application of the appel- 
lants the three samples of butter which 
were produced before the Justices by the 
respondent enclosed in greaseproof paper, 
were sent, in pursuance of section 21 of 
the Sale of Food and Drugs Act, 1899, to 
Somerset House to be analysed. 

8. The Government analysts certified 
on November 5, 1891, that sample No. 50 
contained 23*7 per cent, of water, and 
added the following observations : *' We 
are of opinion that this percentage of 
water is excessive having regard to the 
&ct that the proportion of water in butter 
ranges from a little below 10 to 18 per 
cent., but more commonly from 12 to 16 
per cent." and " In consequence of the 
sample having been improperly enclosed 
merely in paper it is probable that the 
butter contained more than the above 
percentage of water at the time of pur- 
chase." They also certified that sample 
No. 51 contained 17*1 percent, of water 
and sample No. 52 17*5 per cent, of 
water, and added the following observa- 
tion : " In consequence of these samples 
having been improperly enclosed merely 
in paper and having been also flattened 
into thin pats there must have been con- 
siderable loss of water by evaporation 
since the date of the purchase." 

9. At the outset objection was taken 
by the appellants to the summonses on 
the ground that they, being an incorpo- 
rated company, were not liable to the 
penalties imposed upon a " person " 
offending against section 6 of the Sale of 
Food and Drugs Act, 1875,* and that the 
actual seller was the person liable and 
should have been the person summoned, 
although he was the servant of the ap- 
pellants and assisting in carrying on their 
business. The Justices (1) overruled 
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the appellants' contention, being of opi- 
nion lihat the appellants were by virtue of 
sub-section 1 of section 2 of the Interpre- 
tation Act, 1889,' included in the word 
*' person " used in section 6 of the Act of 
1875, no contrary intention so as to 
exclude a body corporate therein appear- 
ing, and that the summonses were pro- 
perly taken out against the appellants. 

It was also contended by the appellants 
that there was no sale to the prejudice of 
the purchaser within the meaning of 
section 6 of the Sale of Food and Drugs 
Act, 1875, on the ground that at the time 
of purchase the purchaser knew what he 
was in fletct buying, and knew that Pearks's 
butter contained more moisture than other 
butter and was different from other butter ; 
and that the requirements of section 14 
of the Sale of Food and Drugs Act, 1875, 
had not been complied with on the ground 
that the samples were improperly enclosed 
in paper which permitted the moisture in 
the butter to escape. 

10. It was contended by the respon- 
dent that there was a sale to the prejudice 
of the purchaser within the meaning of 
the section, inasmuch as the attention of 
the purchaser was not called to the nature 
and composition of the article sold ; and 
that section 14 of the Sale of Food and 
Drugs Act, 1875, had been complied with, 
and that enclosing the samples in grease- 
proof paper was a sufficient compliance 
with the section. 

11. The Justices (2) were satisfied 
and found as a fact that the purchaser 
did not know that the butter asked for 
contained such an excessive amount of 
moisture as was shewn by the analysis ; 
that the purchaser received an article 
different from that asked for — namely, 
butter phu something the nature of which 
was not disclosed at the time of sale. 
They were therefore of opinion that there 
was a sale to the prejudice of the pur- 
chaser within the meaning of section 6 of 
the Sale of Food and Drugs Act, 1875. 

They were also (3) of opinion, having 
regard to the certificate of the public 
analyst, to whom the samples were sent 
immediately after purchase, and the 
statement therein that ^' no change had 
taken place in the butter," that enclosing 
the samples in greaseproof paper was a 



sufficient compliance with section 14 of 
the Sale of Food and Drugs Act, 1875. 

12. The questions for the opinion of 
the Court were — (1) Whether the word 
** person '' in section 6 of the Sale of Food 
and Drugs Act, 1875, included any incor- 
porated company so as to make the appel- 
lants liable to the penalty thereby imposed 
upon a '^person" offending against the 
said section ; (2) Whether upon the facts 
stated there was a sale to the prejudice 
of the purchaser within the meaning of 
section 6 of the Sale of Food and Drugs 
Act, 1875; (3) Whether the require- 
ments of section 14 of the Sale of Food 
and Drugs Act, 1875, were sufficiently 
complied with. 

If the Court answered any of these 
questions in the negative the convictions 
were to be quashed. 

If the Court answered all the questions 
in the affirmative the convictions were to 
stand. > 

Macmorran, KXJ. {Ricardo with him), 
for the appellants. — First, a company can- 
not be guilty of an offence under section 6 
of the Sale of Food and Drugs Act, 1875. 
By section 2 of the Interpretation Act, 
1889, " person " includes "body corporate" 
unless a contrary intention appears. Such 
an intention appears here. Throughout 
the Act some mental obliquity is pre- 
supposed. This may be clearly seen in 
sections 3 and 4, dealing with the offence 
of mixing " with intent " that the article 
mixed should be sold ; in section 5, which 
excuses a person if he " did not know " 
that the article was mixed ; in section 8, 
which speaks of mixing ingredients " in- 
tended fraudulently " to increase the bulk 
of the article sold; and in section 9, 
which deals with abstracting part of an 
article " with the intent " that the same 
may be sold in its altered state. All 
these sections imply a guilty know- 
ledge — BeUsy, Armstead [l 888] '—of which 
a body corporate is incapable — Edwards v. 
Midland Railway \\^^oy Ahrathv, North- 
EasUm Railway [1886],* and Comford v. 
CarUon Bank [i899].^ A corporation was 

(2) 57 Ii. J. M.C. 100; 20 Q.B. D. 771. 

(3) 60 L. J. Ex. 281 ; 6 Q.B. D. 287. 

(4) 56 L. J. Q.B. 457; 11 App. Cas. 247. 

(5) 68 L. J. Q.B. 1020; [1900] 1 Q.B. 22. 
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not held to be a person in Pharmaceuiical then no doubt the 
Society v. London Supply Aaiociaiion 
[1880] ® — see per Lord Selborne, L.C. 

Secondly, there is no sale to the ^'pre- 
judice of the purchaser" if he knows 
what he is buying. It is clear from para- 
graphs 5 and 11 of the Special Case that 
the purchaser in this case knew what he 
was getting. To hold the seller liable in 
such circumstances would be to reduce 
the Act to an absurdity — Sandys v. Small 
[1878] J It may be objected that every 
detective knows what he is buying, but 
that case is provided for by section 2 of 
the Sale of Food and Drugs Act Amend- 
ment Act, 1879 (42 & 43 Vict. c. 30). 

Thirdly, section 14 of the Act of 1876 
was not complied with. That section 
requires that the article shall be divided 
into three parts, and that each part shall 
be marked and sealed or fastened up in 
such manner as its nature will permit. 
In the present case the three parts into 
which the butter was divided were merely 
enclosed in greaseproof paper, which per- 
mitted the moisture to escape. It is not 
sufficient to purchase three separate 
articles and treat each article as one-third 
of the whole purchase — Mason v. CoW' 
dary [l90o].® 

Morton Smithy for the respondent. 

[Lord Alverstone, C.J. — The argu- 
ment on behalf of the respondent may be 
confined to the first question ; on the other 
two questions the Court is in his favour.] 

A company is a " person " within the 
meaning of section 6 of the Sale of Food 
and Drugs Act, 1875, even although it 
can have no mental intent. Guilty know- 
ledge is not necessary to the commission 
of an offence under that section — Belts v. 
Armstead,^ 

A master may be liable under the 
section for a sale effected by his servant 
within the scope of the servant's authority, 
though there is no evidence of the 
master's personal knowledge — Brown v. 
Foot [1892].® If the master proves and 
the Justices believe that the servant has 
been prohibited from selling the article, 



master would not be 
liable ; but the master must produce 
evidence that the sale was contrary to his 
orders, and the Justices are not bound to 
believe and act upon the evidence — 
Kearley v. Tonge [l89l].^® Unless 
the master prohibits the servant from 
selling, he is responsible for his act. 

Macmorranj K.C.y in reply. — The ap- 
pellants, being a company, cannot be held 
liable for and convicted of an offence 
under the section. Abrath v. North- 
Eastern Railway^ and FharmaceiUical 
Society v. London Supply Association^^ 
still leave open the question whether a 
corporation can commit an unlawful act. 
That it is not the intention of the Act 
that a company should be liable appears 
from section 17 of the Sale of Food and 
Drugs Act, 1899, which renders a person 
convicted liable in certain cases to im- 
prisonmeat. 

In the present case, if any one is liable 
it is the servant of the appellants who 
actually sold the article. An employee 
in the service of a company may be con- 
victed under section 6 — Hotchin v. Hind- 
marsh [i89l]J^ By section 20, sub-sec- 
tion 4 of the Act of 1899 a servant is 
now entitled equally with the master to 
rely upon section 25 of the Act of 1875, 
which provides that the defendant is to 
be discharged if he proves that he bought 
the article in the same state as sold and 
with a warranty. 



Dairies 



(6) 49 L. J. Q.B. 7.SG ; 5 App. Gas. 857. 

(7) 47 L. J. M.C. 115; 3 Q.J3. D. 449. 

(8) [1900] M.C. 178; 69 L. J. Q.B. 667; 
[1900] 2 Q.B. 419. 

(9) 61 L. J. M.C. 110. 



Hennen V. Southern Counties 
Co., Lim. 

Case stated by Justices of the borough 
and county of the town of Southampton. 

On December 23, 1901, an information 
preferred by Alfred Hennen (hereinafter 
called the appellant) against the Southern 
Counties Dairies Co., lim. (hereinafter 
called the respondents) under section 6 of 
the Sale of Food and Drugs Act, 1875, 
charging that on November 28 last at the 
parish of Shirley in the said borough and 
county the appellant, being an inspector 
of nuisances charged with the execution 
of the Sale of Food and Drugs Acts, did 
demand of the respondents a certain 

(10) 60 L. J. M.C. 159. 

(11) 60 L. J. H.0. 146; [1891] 2 Q.B. 181. 
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article of food, to wit milk, and that the 
respondents unlawfully did sell to the 
appellant and to his prejudice a certain 
article which was not of the nature, sub- 
stance, and quality of the article of food 
so demanded by the appellant as such 
purchaser, the said milk then containing 
88 per cent, of added water, was heard 
and determined by the Justices, and upon 
such hearing the information was dis- 
missed. 

On the hearing of the information 
counsel for the respondents took the pre- 
liminary technical objection that the sum- 
mons was bad on the £EUse of it, inasmuch 
as the seller, who was known to the 
appellant, and who in fact served him, 
should have been summoned and not the 
company, who, having regard to sections 
6 and 17 of the Act of 1875, and section 2, 
sub-section 1 of the Interpretation Act, 
1889, could not be summoned and dealt 
with for such an offence under section 6. 

It was contended on behalf of the 
appellant that the respondents were a 
person within the meaning of the said 
sections of the Sale of Focxl and Drugs 
Acts as interpreted by section 2, sub-sec- 
tion 1 of the Interpretation Act, 1889, 
and that the respondents could be con- 
victed on the summons under section 6 of 
the Act of 1875. 

The Justices decided that the respon- 
dents were not a person within the 
meaning of the Act of 1875, on the 
ground that a contrary intention appeared 
in that section and in section 17 of the 
Sale of Food and Drugs Act, 1899, so as to 
prevent the application of section 2, sub- 
section 1 of the Interpretation Act, 1889, 
and they accordingly allowed the respon- 
dents' preliminary objection and dismissed 
the summons. 

The question for the Court was whether 
the decision of the Justices was right in 
law or wrong. If right, the summons 
was to stand dismissed. If wrong, the 
case was to be remitted to the Justices to 
be further dealt with. 

Bicketta, for the appellant. — ^The re- 
spondents are a ** person" within the 
meaning of section 6 of the Sale of Food 
and Drugs Act, 1875, inasmuch as in 
that Act no ** contrary intention " within 



the meaning of the Interpretation Act 
1889, appears. Pharmaceutical Society 
V. London Supply Aasoeiation^ was a 
decision under the Pharmacy Act, 1868, in 
which a contrary intention did appear. 
Section 17, sub-section 2 of the Sale of 
Food and Drugs Act, 1899, relates only 
to offences under the Acts committed by 
the '' personal act, default, or culpable 
negligence" of the person accused, and 
implies that offences may be committed 
under the Act without any such act, 
default, or negligence. Unless a company 
is a '^ person " within the meaning of the 
Acfcs, it could never be convicted under 
section 20, sub-section 6 of the Act of 
1899. 

No counsel appeared for the respon- 
dents. 

Lord Alvebstons, C.J. — In the case 
of Fearke d: Co. v. Ward three questions 
are raised. On the first of these we have 
heard counsel for the respondent, because 
we thought it a question of importance 
and desired to have before us all the 
authorities bearing upon it. On the 
other two we thought it unnecessary to 
call upon him. 

The appellants, a limited company, 
were prosecuted under section 6 of the 
Sale of Food and Drugs Act, 1875, for 
selling to the purchaser who had asked 
for *' butter " an article known as '^ Pearks's 
butter," consisting of butter blended with 
milk, and containing in consequence an 
excess of moisture. The first question is 
whether a prosecution under the section 
can be maintained against a limited com- 
pany ; and that is the main question on 
which we have to give judgment. 

The second question, with which I pro- 
pose to deal first, is whether there was a 
sale "to the prejudice of the purchaser'' 
within the meaning of the section, seeing 
that the woman who actually bought the 
butter and the respondent on whose 
behalf she acted knew that it was 
moist. In my opinion there was. It 
seems to me that these words of the 
section have reference to an ordinary 
purchaser, not to a skilled purchaser. 
The knowledge of the purchaser cannot 
be taken into account, except in so far as it 
has been derived from information given 
O 
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him by the seller, either by notice, by the include a body corporate." 
article itself, or by what passed at the 



time of the sale. In the present case the 
womao, who was buying on behalf of an 
inspector, would of course expect to get 
" Pearks's butter," about which there had 
been so much complaint. But, further, 
even if the woman had been in the 
position of an ordinary purchaser, it seems 
to me impossible to maintain that her 
statement that she knew the butter was 
moist meant that she knew the butter 
had more water in it than pure butter 
would have had. I do not think that 
that statement would justify us in holding 
that there was no sale to the prejudice of 
the purchaser, the Justices having found 
that there was. 

The third question is whether there 
has been a compliance with section 14, 
which provides that each of the parts into 
which the article has been divided '* shall 
be marked and sealed or fastened up in 
such manner as its nature will permit." 
It is said that the section has not been 
complied with because, the sample of 
butter having been divided, each part was 
put into a greaseproof envelope. Both 
the analysts and the Justices have found 
that, by reason of the parts having been 
so &stened up, nothing happened to 
prejudice the appellants j but that, if 
anything, water escaped from the butter. 
The Justices have decided that there was 
a sufficient compliance with the section, 
and I think the question was one entirely 
for them. 

Coming back to the first and most 
important question, whether or not pro- 
ceedings under section 6 can be taken 
against a limited company, I think it 
bears a strong analogy to the question 
whether or not a master is civilly respon- 
sible for the act of his servant. Section 6 
provides that " No person shall sell to the 
prejudice of the purchaser any article of 
food, ifec." subject to a penalty. Sec- 
tion 2 of the Interpretation Act, 1889, 
provides that " In the construction of 
every enactment relating to an offence 
punishable on indictment or on summary 
conviction whether contained in an Act 
passed before or after the commencement 
of this Act, the expression * person ' shall, 
unless the contrary intention appears, 



I can see no 
reason why the term ^' person " in section 6 
should not apply to a limited company. 
I cannot find either in that section, or in 
the circumstances of the case, any indica- 
tion of a ^'contrary intention." There 
seems to be no sufficient ground for hold- 
ing that Tnen§ rea is a necessary element 
of the offence created by section 6, though 
it may be that sections 3 and 5 and the 
section of the Act of 1899 to which our 
attention has been called should be 
differently construed. It does not appear 
from section 6 that no person can sdl the 
article unless he has some particular 
personal qualification — ajs, for instance, 
a licensed chemist, a qualified surgeon, or 
some one of that kind — and the case there- 
fore does not come within that class of 
cases which was so much discussed in 
Phofrmaceutical SociUy v. London Supply 
Aaaodation,^ Nor does a contrary inten- 
tion appear from the circumstances of the 
case. The sale was of an article not of 
the nature, substance, and quality of the 
article demanded by the purchaser. The 
description of the article came from the 
purchaser, and the sale might have been 
effected as well by a limited company as 
by an individual. 

In my opinion, moreover, the point is in 
principle covered by decision. It is true 
that it seems never to have been raised 
before, notwithstanding that proceedings 
have so frequently been taken under this 
section. The explanation probably is thai 
there would not have been much object in 
raising it, inasmuch as if it had been held 
that the proceedings could not be taken 
against the company they might have 
been taken against the company's manager, 
whom the company would no doubt have 
felt themselves bound to protect or in- 
demnify. Remembering, however, that it 
has been decided in Betts v. Armatead^ 
that want of guilty knowledge is no 
defence to proceedings under the section, 
and in Broion v. Foot^ that proceedings 
under the section can be taken against a 
master for a sale by his servant, I 
think there is no ground for saying that 
the section is not applicable to a corpora- 
tion as well as to a private individual. 
According to the interpretation put upon 
the section by these decisions, both its 
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protective object and the necessary in- 
gredients of the offence which it creates 
seem to shew that it is directed against a 
company as well as an individual. The 
case of Keaaiey v. Tonge^^ in which a 
master who had expressly prohibited his 
servant from selling the article so that 
the servant in selling it was not acting 
within the scope of his authority, was 
held not liable under the section in re- 
spect of a sale by the servant, further 
exemplifies the analogy between liability 
under the section and civil responsibility. 
I am clearly of opinion that a corpora- 
tion are liable under section 6 if they 
have in ^t sold the article. It may be 
necessary to find out who was the actual 
seller before reaching the real offender, 
but I see no argument which can fairly 
be used to shew why a corporation should 
be exempt from the provisions of the 
section. I am not sorry to be able to 
come to this conclusion, because it seems 
to me that great difficulties would arise 
from a contrary decision. I therefore 
think that in Fearks dt Co. v. Ward the 
appeal should be dismissed with costs, 
and that in Hentien v. Southern Coimties 
Dairies Co,, Lim,,, the appeal should be 
allowed, and that case go back to the 
magistrates to be dealt with. 

Dabling, J. — ^With regard to the first 
question raised by the Case, I am of 
opinion that a corporation or a limited 
company is liable. We have in the In- 
terpretation Act the authority of Par- 
liament for saying that the word '^ per- 
son'' occurring in a statute includes a 
corporation unless there is something in 
the statute to shew that it does not. 
For the reasons my Lord has given I 
cannot see here anything to exclude a 
limited company from the operation of 
the word " person," as used in section 6 
oftheActof 1875. 

The second question— namely, whether 
there was a sale ^' to the prejudice of the 
purchaser" within the meaning of sec- 
tion 6 — has been constantly raised in 
cases coming before the Court, and I will 
therefore say a word upon it. It is said 
that there was here no sale to the pre- 
judice of the purchaser because the woman 
who actually bought the butter knew 



there was some moisture in it, though 
how much did not appear. We are told, 
too, that she did not herself want the 
butter, but was only sent in to buy it on 
behalf of the respondent. It is constantly 
argued in these cases that the prosecution 
must prove that there was a sale to the 
prejudice of the person who actually 
bought the article. It seems to me, how- 
ever, that the words are used as meaning 
to the prejudice of the purchaser in the 
abstract, not merely of the actual pur- 
chaser. They were probably put in for 
this reason — that goods sold with a false 
description might bo of a better quality 
than the goods demanded, so that the sale 
might not inflict any harm or injury upon 
the purchaser. Of course it was not 
intended by this legislation that a person 
who asks for, say, a bottle of mnor^tnatre, 
and is handed a bottle of Ch&teau Lafitte 
shall be able to prosecute the seller. 
When you come to consider whether " the 
purchaser " means the actual purchaser of 
. the particular article, you must notice 
that provision is made by section 13 that 
any medical officer of health, inspector of 
nuisances or of weights and measures, or 
any police-constable, under the direction 
and at the cost of the local authority, <Src., 
may buy a sample of food or drugs, and 
so on. Applying these words, as it has 
been attempted to apply them in many 
cases, to mean that the prejudice of the 
particular purchaser must be proved, 
one sees at once that it never could be 
proved in such a case as that. As I 
pointed out during the argument, the 
person who purchases under section 13 
probably does so with money which is 
not his own, but is provided out of public 
funds ; and, however bad the article which 
he gets may be, he is none the worse. 
He has parted with money which was 
only his for the purpose of buying the 
particular article. He has got an 
article which he is not going to 
use, but to divide into three parts, 
to have analysed, and then to throw 
away ; and whether it is good or bad 
makes no difference to him. Such a pur- 
chaser cannot in the nature of things be 
in fact prejudiced by what he purchases. 
With regard to the protection given to 
the seller, it seems to me that the placard 
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which is now exhibited in respect 
certain articles is important not as 
shewing what is in the mind of the 
purchaser, because an inspector, of 
course, knows very well already what 
sort of thing he is looking for : he 
expects to get a bad article when he 
asks for a good one. The protection to 
the vendor lies in this, that, by putting 
up a placard he brings home to the know- 
ledge of the purchaser, either the abstract 
or actual purchaser — and if to the one, 
then to the other — the proper description 
of what he is selling, so that there cannot 
be a sale to the prejudice of the pur- 
chaser. I have made these observations 
because I am rather tired of hearing the 
same argument constantly repeated. As 
long as tradespeople continue, as I am 
afraid some of them will, trying to get as 
near the line as they can, and selling as 
one thing that which, if it is not an abso- 
lutely different thing, has not long beforo 
been an absolutely different thing, these 
cases will arise, and I should like, if 
possible, to be spared that argument in 
future. 

Channell, J. — I agree with the obser- 
vations which have just been made as to 
the meaning of the words *' to the preju- 
dice of the purchaser " in section 6 of the 
Sale of Food and Drugs Act, 1875. 

An additional reason for making clear, 
if possible, the meaning of these words is 
that, owing to their not being understood, 
we seldom find the Cases stated under the 
section directed to the proper question, 
which is whether or not an ordinary 
person, who has not the special knowledge 
of the inspector, but who purchases in the 
same circumstances in other respects, 
would be prejudiced. Very often the 
magistrates do not find the facts which 
are necessary for the determination of 
that question. 

As to the question whether or not a 
corporation can be liable under this sec- 
tion, I agree with what has already been 
said ; but on account of the importance of 
the question I would add a few words 
more. By the general principles of 
criminal law a criminal offence imports 
something in the nature of mens rea. 
Therefore in ordinary cases a corporation 



Ward. . 

of cannot be guilty of a criminal offence, nor 
a master be liable criminally for an 



can 

offence committed by his servant. Excep- 
tions to that principle are, however, to be 
found in giMUt-criminal offences — as they 
may be termed — acts absolutely forbidden 
by law under a penalty — because the 
Legislature thinks it important to pre- 
vent them from being committed at all. 
The act may even be forbidden under a 
personal penalty such as imprisonment, at 
least in default of payment of a fine. A 
person who commits an act so prohibited, 
whether he has mens rea or not — whether 
he intends to commit a breach of the law 
or not — is liable to the penalty. A 
master who does an act of this cha- 
racter through his servant is liable to 
the penalty. There is no reason why 
he should not be liable, seeing that 
the very object of the Legislature is to 
forbid the act absolutely. It seems to me 
that exactly the same principle applies in 
the case of a corporation. If it commits 
an act which is absolutely forbidden, it is 
liable. Consequently, when such a ques- 
tion as this arises, it is necessary to con- 
sider whether the act in question is 
absolutely forbidden, or is merely made an 
offence to which the ordinaiy principles 
of criminal law as to mena rea apply. I 
think it is quite clear, and it has already 
been decided in at least two cases, that 
there is in section 6 of the Sale of Food 
and Drugs Act, 1875, an absolute pro- 
hibition of the particular sale therein 
mentioned, and there is therefore no 
reason why the section should not apply 
to a corporation. 

Section 3 of the Act is in this respect 
somewhat different. The true construc- 
tion of that section, reading it along with 
section 5, seems to be analogous to what 
has been held to be the true construction 
of the Merchandise Marks Act, 1887. 
Mena rea is involved in the offence created, 
but need not be proved by the prosecution 
as in ordinary criminal cases. It is so far 
an element in the offence, that if the 
defendant succeeds in proving that he has 
no mena rea, he is acquitted. In such 
cases the burden of proof is altered. The 
Legislature adopts that course where it 
desires to prevent the act being done, but 
recognises that there may be cases in 
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which a person has done it innocently, Lord Alverstone, C.J. 
and therefore ought not to be convicted. ~ 
It secures that while an innocent defen- 



dant can prove his innocence, the pro- 
secution may more readily obtain a 
conviction than if the burden were left 
upon them in the ordinary way of shewing 
mens rea. There may be more difficulty 
in applying an enactment framed in that 
particular way than there would be in 
applying section 6 to the case of a corpo- 
ration. I am inclined to think that a 
corporation would come under section 3, 
but it is not quite so dear that it comes 
under that section as that it comes under 
section 6, and possibly some one may 
desire to argue the point hereafter. The 
decision of the present cases does not 
necessarily involve a decbion on that 
point. I agree with counsel for the ap- 
pellant in the second case in thinking 
that section 17 of the Act of 1899, which 
provides for the imprisonment of offenders 
in certain cases, is in his favour rather 
than against him, inasmuch as it requires 
something more to be proved than is 
necessary under section 6 — some personal 
act, default, or culpable negligence before 
imprisonment can be inflicted. If it had 
simply provided that imprisonment should 
follow a breach of section 6, it might 
clearly have been used as an argument 
against him. 
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1902. 
April 23. 

[71 L. J. K.B. 677.] 

JIdinea and Minerals — Contravention of 
Rule — Certificated Manager — Liability of 
Agent— Coal Mines Regulation Act, 1887 
(50 <lh 51 Vict. c. 58), s, 49, rule I ; s. 50 
— Justice of the Peace — Appeal by Case 
Stated — Case Exjyressed to be Stated only 
under Summary Jurisdiction Act, 1879 — 
Case, whether Stated also under Sunvmary 
Jurisdiction Aet, 1857 — Summary Juris- 
diction Act, 1857 (20 <Cr 21 Vict, c. 43), 
8. 2 — Summary Jurisdiction Act, 1879 
(42 iih 43 Vict, c, 49), s. 33. 

Section 60 of the Coal Mines Regula- 
tion Act, 1887, provides that in the event 
of a contravention of any of tJie rules in 
the Act in a mine to which the Act applies, 
the agent and manager *^ shall each be 
guilty of an offence . . . unless he proves 
that he had taken all reasonable m,eans by 
publishing and to the best of his power 
enforcing the said rules , . , to prevent 
such contravention," 

The c^en t and the certificated manager and 
under-manager of a mine to which the Act 
applied were separately cliarged under that 
section in respect of a contravention ofi^vle 1 
under section 49 of tlie Act, which provides 
for tlis proditction of an adequate amount of 
ventikUian in a mine. It was pi'oved tliat 
the contravention was ccmsfd by the tem- 
porary diversion of the air-pipes from one 
of the headings into anotlttr heading which 
was then being driven, Tliere was no 
evidence tJiat the agent Juid ever visited the 
mine. No evidence was bro^ight on beJiaJf' 
of the ageni, aiul the pu^blication of the 
rules was not proved. The Justices found 
thoA the agent had taken all proper steps to 
enforce the rules by appointing a duly 
qualified manager and under-mana/jer 
who knew the rules, and whose duty it t/;a? 
to carry them cut ; that the contravention 
was in no way caused by (lie agent 
omitting to enforce the rule; and that as 
against the agent only an occasional irre- 
gularity was proved, and not one which 
had been continuous. They convicted the 
manager and under-manager, but acquitted 
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the agent : — Held, that the evidence justified 
the findings of the Justices, and that they 
had rightly acquitted the agent. 

The Summary Jurisdiction Acts, 1857 
and 1879, in so far as they provide Jor 
the stiUing of a Special Case by Justices 
for the opinion of the High Court, are to 
he read together, and a Case, though ex- 
pressed orUy to he stated under the later 
Act, is stated under both Acts, 

Whether an unsuccessful prosecutor is a 
^^ person aggrieved" within the meaning of 
section 33 of the Sumvfiary Jurisdiction 
Act, 1879, quBBre. 

Case stated by Justices of the county 
of Warwick. 

The respondent was charged before the 
Justices on December 17, 1901, on the 
information of the appellant, an inspector 
of mines, which alleged that the respon- 
dent, on November 1, 1901, at the parish 
of Baxterley, in the said county, being 
the agent of the Baddesley mine there, 
the same being a mine within the mean- 
ing of the Coal Mines Kegulation Act, 
1887, unlawfully did fail to cause an 
adequate amount of ventilation to be 
constantly produced in the mine to dilute 
and render harmless noxious gases to 
such an extent that the working places, 
levels, and workings of the mine should 
be in a fit state for working therein, 
contrary to the Coal Mines Regulation 
Act, 1887.1 

(1) The Coal Mines Regulation Act, 1887, 
provides : 

Section 49 : <' The following general rules 
shall be observed, so far as is reasonably 
practicable, in every mine : 

"Rule 1. An adequate amount of ventilation 
shall be constantly produced in every mine to 
dilute and render harmless noxious gases to 
such an extent that the working places of the 
shafts, levels, stables, and workings of the 
mine, and the travelling roads to and from 
those working places shall be in a fit state for 
working and passing therein. 

" In the case of mines required by this Act 
to be under the control of a certificated man- 
ager, the quantity of air in the respective 
splits or currents shall at least once in every 
month be measured and entered in a book to 
be kept for the purpose at the mine." 

Section 50 : " Every person who contravenes 
or does not comply with any of the general 
iules in this Act, shall be guilty of an offence 
against this Act ; and in the event of any con- 
traveotion of or noa-compliance with any of 



Informations for a similar offence had 
also been laid against the manager, who 
held a first-class certificate, and against 
the under-manager, who held a second-^ 
class certificate, of the mine, and inform- 
ations for further offences under the 
Act had also been laid against the 
manager. The defendants were sepa- 
rately represented, and all the charges 
were heard together with the consent of 
all the parties. 

The respondent was admitted to be the 
agent of the Baddesley mine within the 
meaning of the Act. 

The evidence for the prosecution con- 
sisted only of the evidence of Henry 
Richardson Hewitt, the assistant-ii^ispector 
of mines. He stated in effect that he 
had visited the mine, which was a dry 
and dusty one, and more liable therefore 
to explosions, on November 1, 1901, and 
then found an accumulation of gas in 
a certain heading No. 29, and no suffi- 
cient ventilation, and that no entry of 
the gas was made in the report book. 
He also proved certain admissions by the 
manager and under-manager which col- 
lectively shewed that the non-ventilation 
had been going on for several days pre- 
viously, during which period the heading 
had been roughly fenced off, but not so as 
to prevent the escape of gas. Such ad- 
missions, however, the Justices considered 
were not evidence against the respon- 
dent, and therefore in deciding the charge 
against him they had regard only to the 
state of things on November 1. But 
with that limitation they considered that 
the evidence shewed that there was 
want of ventilation on November 1 which 
amounted to a violation of the general 
rules. 

The non-ventilation of the heading 
No. 29 was caused by the temporary 
diversion of the air- pipes at the entrance 
thereto into an adjacent heading which 
was then being driven. The report books 

the said general rules in the case of any mine 
to which this Act applies, by any person whom- 
soever, the owner agent and manager shall 
be guilty of an oifence against this Act, unless 
he proves that he had taken all reasonable 
means, by publishing and to the best of his 
power enforcing the said rules as regulations 
for the working of the mine, to prevent snch 
contravention or non-compliance." 
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stated that the ventilation was satisfkc- 
tory and that there was no gas. 

The under-manager in evidence stated 
that he first discovered gas on October 19, 
and that on that day he fenced the head- 
ing off as hereinbefore mentioned, and re- 
ported the presence of gas to the manager 
either on October 25 or 28. 

The respondent was personally present 
at the hearing, but his advocate called no 
witnesses. There was no evidence as to 
any visits to the mine by the respon- 
dent. 

The Justices convicted the manager and 
under-manager on all the charges against 
them. 

It was contended for the appellant that 
if the Justices came to the conclusion that 
a contravention of or non-compliance 
with the rules existed, they were bound to 
convict the respondent unless he proved 
that he had taken all reasonable means 
by publishing, and to the best of his power 
enforcing, the general rules to prevent 
such contravention or non-compliance as 
mentioned in section 50 of the Act, and 
that no evidence to that effect had been 
given by or on behalf of the respondent. 

It was contended for the respondent 
that all the requirements as to publica- 
tion of the rules had been complied with, 
that there was a certificated manager and 
a certificated under-manager, both ex- 
perienced and acquainted with the rules, 
and that the non-ventilation of heading 
No. 29 was due to the temporary diver- 
sion by the under-manager of the other- 
wise adequate means of ventilation of such 
heading. 

In deciding the case the following con- 
siderations were present to the minds of 
the magistrates : 

(a) The manager was the person 
primarily responsible for the conduct of 
the mine. 

(5) No evidence was given of personal 
negligence by the respondent. The evi- 
dence shewed that the violation of the 
rules took place by the personal negli- 
gence of the manager and under-manager, 
who had also failed to enter the cause of 
the violation in the report book, but on 
the contrary had stated in their report that 
the mine was free from gas. 

(c) No evidence was given of the pub- 



lication of the rules, nor was such pub- 
lication admitted ; but the Justices con- 
sidered that the respondent had taken 
the proper steps to enforce the rules by 
appointing a duly qualified manager and 
under-manager who knew the rules, and 
whose duty it was to carry out the rule^ 
without further interference from him. 
The violation of the rules was therefore in 
no way caused by the respondent omit- 
ting to enforce the rules. 

(d) In the present case, as against the 
respondent only an occasional irregularity 
was proved, and not one which had been 
continuous. 

The Justices therefore considered that 
the charge was not proved as against the 
respondent, and they dismissed it. 

The question of law for the opinion of 
the Court was : Whether, having regard 
to section 50 of the Coal Mines Regula- 
tion Act, 1887, the Justices were or were 
not justified upon the evidence before 
them in dismissing the charge against the 
respondent. 

The Court was asked to remit the Case 
to the magistrates with its opinion thereon, 
or to make such order as the Court might 
think fit. 

In its heading the Case was described as 
a Case stated "under the Summary Juris- 
diction Act, 1879," only, no mention 
being made of the Summary Jurisdiction 
Act, 1857, or of any other Act. 

B, C. Broughy for the respondent. — There 
is a preliminary objection to the hearing of 
this appeal. The Case is expressed to be 
stated under the Summary Jurisdiction 
Act, 1879, only. Section 33 of that Act 
which confers the right to have a Case 
stated under the Act, provides that " any 
person ag^eved who desires to question 
a conviction, order, determination, or 
other proceeding " of a Court of summary 
jurisdiction may apply to the Court to 
state a Case or to the High Court for an 
order requiring a Case to be stated. An 
inspector prosecuting under section 50 of 
the Coal Mines Eegulation Act, 1887, 
who fjEdls to secure a conviction, after the 
Justices have fully considered the case, is 
not a " person aggrieved" within the 
meaning of section 33, and has no right 
to apply for a Case under that section. 
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In Stokes v. Cheekland [1893] ^ the point 
was raised, but does not appear to have 
been decided. Beg, v, Ixyndon Couniy 
Justices; Ftdham Vestry^ Ex parte [l89o],* 
is, however, an authority for the view 
that the appellant is not a '* person 
aggrieved/' 

ff. SuUon^ for the appellant. — It appears 
from sub-section 2 of section 33 of the 
Summary Jurisdiction Act, 1879, that that 
Act is to be read along with the Summary 
Jurisdiction Act, 1857, and the Case must 
be taken to have been stated under both 
Acts. Section 2 of the Act of 1857 pro- 
vides that after a determination by Jus- 
tices "either party" to the proceeding 
may, if dissatisfied with the determination 
as being erroneous in law, apply for a Case. 
The Act of 1879 merely amends the Act 
of 1857 by giving power to make rules 
for the regulation of appeals. It does not 
cut down the right of appeal conferred by 
the earlier Act. On the contrary, it ex- 
tends it to include a " person '' who may 
not have been a " party " to the proceed- 
ings before the Justices. It contains no 
suggestion that either party to the original 
proceedings, if unsuccessful, is not a " per- 
son aggrieved." Reg, v. London CourUy 
Justices; Fulham Vestry, Ex parte^^ did 
not arise under the Summary Jurisdiction 
Acts, but under section 105 of the High- 
way Act, 1835 (5 & 6 Will. 4. c. 50), 
which gave a right of appeal to quarter 
sessions. 

B^ C, Brought in reply. — The Case is not 
expressed to be stated under the Act of 
1857. 

[Lord Alyebstone, C.J. — The last 
clause of section 33, sub-section 2 of the 
Act of 1879 would seem to imply that the 
Case is really stated under the Act of 
1857, and that the later Act is merely an 
amending Act.] 

That sub-section provides that the 
earlier Act is to apply " subject as afore- 
said " — that is, subject to the rules made 
under the later Act. The two Acts are to 
be read separately. 

Further, a copy of the Case was not 
delivered to the respondent by or on behalf 
of the appellant pursuant to section 2 of 
the Act of 1857. 

(2) 5 R. 240 ; 68 L. T. 457. 

(3) 59 L. J. M.C. 146 ; 26 Q.B. D. 357. 



Lord Alverstone, C.J. — The Court 
will hear the appeal upon the merits. 

H, SuUon, for the appellants. — ^The Jus- 
tices have found that in the present case 
there was evidence of a contravention of 
rule 1 under section 49 of the Coal Mines 
Regulation Act, 1887. Section 50 pro- 
vides that in the event of any contraven- 
tion of any of the rules under section 49, 
the owner, agent, and manager shall each 
be guilty of an ofience unless he proves 
that he had taken all reasonable means to 
prevent such contravention. The burden 
is not on the prosecution to shew that the 
agent did not take reasonable means to 
prevent the contravention, but on the 
agent to shew that he took such means. 
The respondent should have brought evi- 
dence to shew that he had visited and 
inspected the mine and had to the best of 
his power endeavoured to enforce the 
rules. As he brought no such evidence 
he is liable to be convicted — Wynne v. 
Forester [l879].^ It is not sufficient for 
him to shew that he had appointed a duly 
qualified manager, because the section 
makes the agent and the manager each 
personally liable and guilty of a distinct 
offence. By appointing a manager, the 
respondent was only doing the duty im- 
posed upon him by the Act. In Baker 
v. Carter [iSTs] * the defendant, who was 
acquitted, was the non-resident owner of 
the mine. In the present case he is a 
skilled agent whose duty it is to be present 
at the mine and supervise the manager. 

B. C, Broughy for the respondent, was 
not called upon to argue. 

Lord Alverstone, C.J. — I think it is 
well that we should say a word upon this 
preliminary objection. The Summary 
Jurisdiction Act, 1857, s. 2, gave power 
to state a Special Case, and expressly pro- 
vided that either party to the proceedings 
before the Justices may, if dissatisfied with 
their determination as being erroneous in 
point of law, apply in writing within three 
days to the Justices to state a Case for the 
opinion of a superior Court. It is not 
disputed that the person who has laid the 
information is a party to the proceedings, 

(4) 48 L. J. M.C. 140. 

(5) 47 L. J. M.C. 87; 3 Ex. D. 132. 
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and that he can apply for a Case under 
that section. Section 33 of the Sum- 
mary Jurisdiction Act, 1879, which pur- 
ported to amend the procedure, gave 
power to a person aggrieved to apply 
to the Court to state a Special Case, 
and in the event of the Court declining 
to state the Case to apply to the High 
Court of Justice for an order requiring 
a Case to be stated. Sub-section 2 of that 
section provides that ''The application 
shall be made and the Case stated within 
such time and in such manner as may be 
from time to time directed by Rules under 
this Act, and the case shall be heard and 
determined in manner prescribed by Rules 
of Court made in pursuance of the Supremo 
Court of Judicature Act, 1875, and the 
Acts amending the same, and subject as 
aforesaid, the Act of the session of the 
20th and 21st years of the reign of Her 
present Majesty, chapter 43 intituled ' an 
Act to improve the administration of the 
law so far as respects summary proceediugs 
before justices of the peace,' shall, so far 
as it is applicable, apply to any Special 
Case stated under this section as if it were 
stated under that Act: Provided that 
nothing in this section shall prejudice the 
statement of any Special Case under that 
Act." I do not think there was any in- 
tention on the part of the Legislature in 
enacting that later section to cut down 
the right of a party to the proceedings to 
apply for a Case. 

It was suggested on behalf of the re- 
spondent that because at the heading of 
this Case there is no assertion or statement 
that the Case was stated under both Acts, 
therefore it must be taken to have been 
stated under the Act of 1879 only, and 
that an unsuccessful prosecutor is not a 
" person aggrieved " within section 33 of 
that Act. In support of the suggestion, 
reference was made to the case of Beg. v. 
London County Justices ; FuUiam Vestry , 
Ex parte^^ which, however, did not arise 
under these two Acts at all, but under an 
Act that gave a right of appeal to quarter 
sessions. I think it is not improbable that 
some question may arise as to who has 
a right under section 33 to apply to the 
Justices for a Case or to the High Court 
to order a Case to be stated ; but I do not 
think it is necessary to consider the point 



here. I am clearly of opinion that a person 
who was a party to the proceedings befoi^e 
the Justices is within the earlier Act and 
within these two Acts. I do not think 
that this Case could have been stated 
except under the two Acts. One cannot 
assume that, because the heading of the 
Case mentioned only one Act, the Case 
was not stated under both. The point 
was raised but not decided in Stokes v. 
Checkland,^ and apparently it has not 
been raised since. The appellant had a 
right to obtain this Case under section 2 
of the earlier Act, and we are entitled 
to entertain the appeal. I therefore think 
that the preliminary objection ought not 
to prevaO. 

As regards the question which arises 
upon the merits, the Justices have found 
"that the respondent had taken the 
proper steps to enforce the rules by 
appointing a duly qualified manager and 
under-manager, who knew the rules, and 
whose duty it was to carry out the rules 
without further interference from him. 
The violation of the rules was, therefore, 
in no way caused by the respondent 
omittiDg to enforce the rules." They have 
further found "that the non-ventilation 
of the heading No. 29 was caused by the 
temporary diversion of the air-pipes at the 
entrance thereto into an adjacent heading 
which was then being driven " ; and lastly, 
that " only an occasional irregularity was 
proved, and not one which had been con- 
tinuous." In those circumstances it is 
contended on behalf of the appellant that, 
under section 50 of the Coal Mines Regu- 
lation Act, 1887, the respondent, who was 
acquitted, being the agent, has not dis- 
charged the onus which is thrown upon 
him . I think it is very material to observe 
that all three men were charged, and that 
the manager and sub-manager were con- 
victed, the agent only being acquitted. 
It cannot be contended that, where the 
owner is the person charged, he himself 
must be called if he has appointed a com- 
petent manager. That was practically 
negatived by Baker v. GarUrf which was 
recognised as good law in Stokes v. Check- 
land,'^ where the same question formed 
the subject of the actual decision. Fur- 
ther, it cannot be said in this case that 
the appellant is entitled to succeed upon 
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the ground that no roles were published. 
He has not suggested that they were not 
published; and it is obvious from the 
statement in the Case that they had been 
published. At any rate, no point was 
made against the respondent in that 
particular respect. 

The appellant is therefore driven to say 
that, in dealing with the onus of proof 
under section 50, the Court ought to 
apply a different rule in the case of an 
agent from that which it ought to apply 
in the case of an owner. There are, no 
doubt, agents and agents. There may be 
an agent who is performing in part the 
duties of a manager. There may be an 
owner who is taking such part in the 
supervision that he will have some of the 
duties cast upon him which are ordinarily 
cast upon either agents or managers But 
to say that the Justices must convict an 
agent who has appointed a fully competent 
and qualified certificated manager and 
under-manager, and must convict in re- 
spect of an offence which is found in fact 
to be due to the negligence, on a single 
occasion, of the manager, seems to me 
to be going a great deal further than we 
ought, or than any proper construction of 
this section should lead us, I have 
already pointed out that in Baker v. 
Carter^ it was found in favour of the 
owner that it was sufficient that he 
had appointed a competent manager. I 
do not think that is in any way altered 
by anything that was said in the judg- 
ment of the Queen's Bench Division in 
Stokes V. Cheoklandy^ in which Bixker v. 
Carter^ and Wynne v. Forester* were 
both referred to. That strongly supports 
the view that the Justices might arrive 
at such a finding as they have come to 
in this case. 

I will only add one further word. I 
think this case brings out in strong relief 
the distinction between a Case stated after 
acquittal and a Case stated after convic- 
tion. As my brother Channell pointed 
out in a previous case, where there has 
been an acquittal the appellant has to 
shew upon the facts stated that there 
must have been a conviction. In this 
case, before we can allow the appeal we 
must be satisfied that the Justices could 
not have come to the conclusion to which 



they came upon the &cts before them. 
Upon the evidence and Case before them, 
it not being necessary to call the agent, 
they were satisfied that the agent had 
taken all reasonable means to prevent the 
contravention of the rule. 

I think we should be wrong if we 
threw any doubt upon their decision, and 
I therefore think that this appeal must 
be dismissed upon its merits. 

Dablino, J. — I am entirely of the same 
opinion. 

With regard to the preliminary point 
that was taken, I think an appeal lies 
to this Court in the present case. 

With regard to the other point, I think 
the Justices were right in finding that 
the agent of the mine took proper steps 
to enforce the rules. He had appointed 
a qualified manager and under-manager ; 
and the rules were broken in this, that in 
making a new heading the under-manager 
had by his negligence allowed a temporary 
diversion of a ventilating-pipe, the venti- 
lation of the headings being found by the 
Justices to be otherwise adequate. 

Now it seems to me impossible that 
any one having any acquaintance with 
the duties of a colliery agent, such as I have 
no doubt these Justices had, could reason- 
ably have come to any other conclusion 
than that to which they came. The agent 
of a colliery may be agent for a very large 
extent of property. He appoints a quali- 
fied manager and an under-manager. 
Why ? For the very purpose of seeing 
after things to which it is not reasonable 
to suppose that he can constantly be 
giving his own personal attention. He 
has to superintend not only the engines 
and the workings, but also all the men. 
He has to deal with the labour and other 
questions which arise from time to time. 
How is it possible for a man in such a 
position to see that the ventilation of a 
particular shaft is not temporarily inter- 
fered with) It seems to me that not 
only was there evidence here upon which 
the Justices could come to the conclusion 
to which they came, but that, as sensible 
men, they could not have come to any 
other. To hold otherwise would be tanta- 
mount to holding that it is the duty of a 
general in command to go the round of 
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every corporal and see that he is doing 
his duty. 

Channell, J. — I am of the same opi- 
nion upon both points. I have a strong 
impression that this preliminary objection 
must have been dealt with in some previous 
case. These minor points arising in cases 
are very often not reported, and when 
they are reported they are sometimes a 
little difficult to find, owing to their not 
being mentioned in the head-note. If the 
question has not been decided, I think we 
must be taken to decide it now, although, 
like the Judges in Stokes v. Checkland,^ we 
are dismissing the appeal upon its merits, 
so that it may be said that our decision upon 
the preliminary point is not necessary. 
My opinion is that the Summary Juris- 
diction Acts of 1857 and 1879 do not 
create two separate powers to state a Case, 
although they provide slightly different 
machinery, and that, in substance, the 
two Acts are to be read together. There 
is, as my Lord has pointed out, just a 
slight doubt whether a person applying 
to this Court for a rule to compel Justices 
to state a Case must not be a " person 
aggrieved,'' and whether therefore an 
unsuccessful prosecutor can apply for such 
a rule. That question may arise at some 
future time. I do not think it has jet 
been noticed, though there are numerous 
cases to be found in which orders have 
been made upon magistrates to state Cases 
at the instance of prosecutors. 

As to the point under the merits, I 
think it is clear that the Justices did not 
make any mistake. I think they were 
aware when they gave their decision that 
the onus was upon the defendant of 
proving that he had taken all reasonable 
means by publishing and enforcing the 
rules to prevent any contravention of or 
non-compliance with them. But they 
held, and I think rightly, that although 
the onus was upon the defendant, yet 
upon the evidence given for the prosecu- 
tion there was abundant reason why they 
should come to the conclusion that that 
onus had been discharged. They find 
that the contravention of the rule here 
in question was of a temporary and casual 
character which the respondept could not 
be supposed to have anticipated, and it 



was therefore unnecessary for him to go 
into the witness-box and swear that he 
did not know of it. 

Appeal diemUaed, 
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Daeling, J. 

ChANNELL, J. > HANNEHS V. 

1902. TTLEE. 

May 3. 

[71 L. J. K.B. 685.] 

Local OovemmerU — Food and Drugs — 
Adulteration — Falee Warranty — Juriedio- 
Hon of Jueticea — Sale of Food and Drugs 
Act, 1875 (38 4k 39 Vict. c. 63), $$. 25 and 
27— Sale of Food and Drugs Act^ 1899 
(62 ^ 63 Vict. 0. 51), s. 20, sub-ss. 5 
and 6. 

The jturisdiction of Justiees is noi ex- 
tended by the Sale of Food and Drugs Aety 
1899, s, 20, sub-s. by so as to include pro* 
ceedings under seeHon 20, sub-section 6, 
for giving a false warranty against a 
warrantor, who has given a warranty 
oiUside the area included in their jurisdie- 
tion, where the person who has received the 
warranty has cUso been prosecuted under 
section 20, sub-section 6yfor giving a false 
warranty, and has been discharged under 
the provisions of that sub-section. 

Case stated by Justices of Middlesex 
sitting at Brentford. 

An information was preferred before 
the Justices by the respondent Walter 
Tyler, an inspector of weights and mea- 
sures for the western district of Middlesex, 
against the appellant Henry Manners, a 
fajrmer carrying on business at Breach 
Farm, Stratton St. Margaret's, Swindon, 
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Wiltshire, under section 27 of the Sale of 
Food and Drugs Act, 1875, as amended by 
section 20, sub-section 6 of the Sale of 
Food and Drugs Act, 1899, charging the 
appellant with unlawfully giving at Acton, 
in the said district of Middlesex, on 
September 14, 1901, a false warranty in 
writing to the Dairies Co. in respect of 
new milk sold to the Dairies Co. by the 
appellant as principal. 

At the hearing the following facts were 
found by the Justices. The appellant is a 
farmer, and on September 14, 1901, he 
supplied to the Dairies Co. two chums of 
milk which arrived at Paddington Station 
at 10.30 P.M. on the same day, one of the 
chums having attached thereto a label 
hereinafter set out. The churns on their 
arrival at Paddington Station were received 
by a servant of the Dairies Co., and they 
remained at the station under his personal 
observation until September 15, 1901, at 
4 A.M., when one of them was taken with 
other milk by a carman of the Dairies Co. 
and delivered to Martha Dew, a milk- 
seller, who carries on business at Shep- 
herd's Bush, in the county of London. 
The respondent at nine o'clock on the 
morning of September 15, 1901, purchased 
from William Dew^ the husband of Martha 
Dew, at Acton, in Middlesex, a pint of 
milk from the said chum, which on analysis 
by the public analyst proved to have been 
adulterated with water, his certificate 
shewing that he was of opinion that 
it contained 92 parts milk and 8 
parts water. The Dairies Co. supplied 
the churn of milk (with other milk) to 
Martha Dew under a contract in writing 
dated March 20, 1901, and extending 
over a period of twelve months. The 
following is the only material clause in 
the contract : " All milk to be delivered 
by the vendors at the purchaser's addreas 
in a sweet, pure and saleable condition 
and warranted by them pure with all its 
cream as received from the cow." 

William Dew was summoned by the 
respondent before the Justices on Octo- 
ber 17, 1901, for unlawfully selling new 
milk not of the nature, substance, and 
quality demanded by the respondent, and 
he gave notice to the respondent (pur- 
suant to section 25 of the Sale of Food 
and Drugs Act, 1875, as amended by sec- 



tion 20, sub-section 4 of the Sale of Food 
and Drugs Act, 1899), that he relied on a 
written warranty from the Dairies Co., 
and he also gave notice to the Dairies Co. 
that he intended to rely on such warranty. 
No notice was given to the appellant by 
William Dew of his intention to rely on 
any warranty given by the appellant. 
The summons against William Dew was 
dismissed on the ground that he proved 
to the satisfaction of the Justices that he 
was entitled to the protection of sec- 
tion 25 of the Sale of Food and Drugs 
Act, 1875, as amended by section 20, sub- 
section 4 of the Sale of Food and Drugs 
Act, 1899, being a servant of the person 
who purchased the article in question with 
a written warranty, and having sold it in 
the same state as when it was purchased. 
The appellant had no notice of these pro- 
ceedings. 

The respondent on October 17, 1901, 
laid an information before the Justices 
against the Dairies Co. under section 27 
of the Sale of Food and Drugs Act, 1875, 
as amended by section 20, sub-section 6 of 
the Sale of Food and Drugs Act, 1899, 
charging them with giving at Acton to 
Martha Dew a false warranty in writing 
in respect of new milk sold by them as 
principals. The Dairies Co. duly gave 
notice to the respondent pursuant to sec- 
tion 25 of the Sale of Food and Drugs 
Act, 1875, as amended by section 20, sub- 
section 4 of the Sale of Food and Drugs 
Act, 1899, that they relied on a written 
warranty from the appellant, and they 
also gave notice to the appellant that they 
relied on such warranty. The Justices 
dismissed the summons on the ground 
that the Dairies Co. were entitled to the 
protection of section 25 of the Act of 
1875, as amended by section 20, sub- 
section 4 of the Act of 1899, and that 
they purchased the article in question 
with a written warranty, and that they 
had sold it in the same state as when it 
was purchased. 

The respondent thereupon summoned 
the appellant for giving at Acton, in 
Middlesex, to the Dairies Co. a false 
warranty in writing in respect of new 
milk sold by him as principal. At the 
hearing the respondent produced the 
following label attached to one of the 
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chums delivered to the Dairies Co. on 
September 14, 1901 : 

"Sept. 14. 1901. 
Great Western and Metropolitan Dairies 
Co. Ltd. 

Milk OharnB 

Chief Office : Oharn«. QalUtns. nambered 

••9 Harrow Road, W. 2 12 937 

47 
••From Henry Manners, Breach Farm, 
Stratton. 
** Warranted pnre with all its cream." 

It was proved that the label was re- 
moved from the chum at Faddington 
Station by the Dairies Oo. on Septem- 
ber 15, 1901, before it was despatched to 
Martha Dew. The public analyst proved 
the facts stated in his certificate. The 
appellant and his son gave evidence that 
the milk when consigned by rail at 
Stratton St. Margaret's Station was in 
the same state as given by the cows. 
No evidence was called with reference to 
the milk whilst in transit. It was ad- 
mitted that the appellant paid for the car- 
riage of the milk to Faddington Station, 
where it was taken possession of by the 
Dairies Co., the consignees. 

On behalf of the appellant it was 
objected that he had not committed any 
ofience within the jurisdiction of the 
Court, and that the warranty by the 
appellant to the Dairies Co. was given at 
Stratton St. Margaret's, in WiltsMre. 

The Justices overruled the objection on 
the ground that it was proved to their 
satis&ction that the label warranty was 
given by the appellant at Stratton in 
Wiltshire, and remained affixed to the 
churn till removal by the consignees at 
Faddington, and that it was not for the 
Justices to determine whether the appel- 
lant's warranty did or did not continue 
while the milk remained in bulk in an 
unopened chum during the transit in 
the ordinary course of trade by the con- 
signees, the Dairies Co., to Mrs. Dew's 
shop in Acton, as section 20, sub- sec- 
tions 5 and 6 of the Act of 1899 gave 
them jurisdiction, wherever a false 
warranty was given, over every person 
who wrote such false warranty. They 
therefore convicted the appellant.^ 

(1) By the Sale of Food and Drugs Act, 1875, 
8. 25: "If thA defendant in any prosecntion 
nnder this Act prove to the satisfaction of the 



Morton Smithy for the appellant. — The 
offence was not committed within the 
jurisdiction of the Justices. They have 
assumed that the proceedings against the 
Dairies Co. were for an offence within sec- 
tion 25 of the Sale of Food and Drugs 
Act, 1876, whereas they were for an 
offence within section 20, sub-section 6 of 
the amending Act of 1899. Directly that 
is admitted it brings the ca.se within Reg, 
v. Smith [1896].* The Dairies Co. having 

justices or court that he had purchased the 
article in question as the same in nature, sub- 
stance, and quality as that demanded of him 
by the prosecutor, and with a written warranty 
to that effect, that he had do reason to believe 
at the time when he sold it that the article 
was otherwise, and that he sold it in the same 
state as when he purchased it, he shall be dis- 
charged from the prosecution, but shall be 
liable to pay the costs incurred by the prose- 
cutor, unless he shall have given due notice to 
him that he will rely on the above defence.*' 

By the Sale of Food and Drugs Act, 1899, 
s. 20, sub-s. 4 : *' Where the defendant is a 
servant of the person who purchased the article 
under a warranty or invoice he shall, subject to 
the provisions of this section, be entitled to rely 
on section twenty-five of the Sale of Food and 
Drugs Act, 1875, and section seven of the 
Margarine Act, 1887, in the same way as his 
.employer or master would have been entitled to 
do if he had been the defendant, provided that 
the servant further proves that he had no 
reason to believe that the article was otherwise 
than that demanded by the prosecutor." 

By section 20, sub-section 5 : " Where the de- 
fendant in a prosecution under the Sale of 
Food and Drugs Acts has been discharged 
under the provisions of section twenty-five of 
the Sale of Food and Drugs Act, i876, as 
amended by this Act, any proceedings under the 
Sale of Food and Drugs Acts for giving the 
warranty relied on by the defendant in such 
prosecution, may be taken as well before a 
court having jurisdiction in the place where 
the article of food or drug to which the 
warranty relates was pnrchas^ for analysis as 
before a court having jurisdiction in the place 
where the warranty was given." 

By section 20, sub-section 6 : " Every person 
who, in respect of an article of food or dru^ 
sold by him as principal or agent, gives to the 
purchaser a false warranty in writing, shall be 
liable on summary oonviotion, for the first 
offence, to a fine not exceeding twenty pounds, 
for the second offence to a fine not exceeding 
fifty pounds, and for any subsequent offence to 
a fine not exceeding one hundred pounds, unless 
he proves to the satisfaction of the Court that 
when he gave the warranty he had reason to 
believe that the statements or descriptions con- 
tained therein were true." 

(2) 65 L. J. M.0. 104; [1896] 1 Q.B. 596. 
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been acquitted under section 20, sub- 
section 6 of the Act of 1899, section 20, 
sub-section 5 of the same Act does not 
apply so as to give the Justices jurisdiction. 
The latter sub-section gives the Justices 
jurisdiction against the warrantor where 
the person who received the warranty has 
been prosecuted for selling an article not 
of the nature, substance, and quality 
demanded, and has been discharged under 
section 25 of the Act of 1875, but it gives 
them no corresponding jurisdiction where 
the person who received the warranty has 
been prosecuted for giving a &lse warranty, 
and has been discharged not under sec- 
tion 25 of the Act of 1875 but under 
section 20, sub-section 6 of the Act of 1899, 
on the ground that he had reason to believe 
the statements in it to be true. This was the 
real ground of the discharge of the Dairies 
Co., though the magistrates thought they 
discharged the Dairies Co. under section 25 
ofthe Actof 1875. 

L$un8 Biohardi {J, C. Earh with him), 
for the respondent. — ^The Justices had 
jurisdiction under section 20, sub-section 5 
of the Act of 1875. The Dairies Co. 
were defendants in a prosecution under 
the Acts. They relied on a warranty and 
were discharged under section 25 of the 
Act of 1875. Therefore the Justices had 
jurisdiction. 

LoBD Alvebstonb, O.J. — The question 
raised is whether the magistrates before 
whom the proceedings had been properly 
taken under section 6 of the Sale of Food 
and Drugs Act, 1875, also had jurisdic- 
tion to hear the subsequent proceedings. 
It might be desirable that all proceedings 
with regard to the same milk should take 
place l^fore the same tribunal; but it 
must be remembered that in Reg, v. Smith ^ 
it was decided that, apart from special 
legislation, a Metropolitan magistrate has 
no power to entertain a prosecution in 
respect of the giving of a false warranty 
under section 27 of the Sale of Food and 
Drugs Act, 1875, where the warranty has 
been given and the sale and delivery 
have taken place outside the jurisdiction. 
The Sale of Food and Drugs Act, 1899, 
gives by section 20, sub-section 5, a certain 
extended jurisdiction, and if these pro- 
ceedings were really in respect of a matter 



which came withinsection 20, sub-section 5 
of the Act of 1899, the objection to the 
jurisdiction would not prevail. I draw 
attention to the fact that the statute still 
recognises that there is original jurisdic- 
tion to try the matter in the place where 
the warranty was given, but provides that 
there shall also be jurisdiction in the place 
where the article was purchased for analy- 
sis. We have to consider what persons 
come within those words. Section 25 of 
the Act of 1875 deals with the special 
individual who has sold the milk to the 
prosecutor. Section 20, sub -section 1 of 
the amending Act of 1899 says that a 
warranty or invoice is not to be available 
as a defence to any proceedings under the 
Acts unless the defendant has sent the 
purchaser a copy of the warranty, with a 
written notice that he intends to rely on 
it, and with the name and address of the 
person from whom he received it, and has 
also given a like notice to that person. 

It is clear that the magistrates thought 
that the second proceedings here, which 
were taken against the Dairies Co., either 
were within section 25 of the Act of 1875, 
or could be treated by them as being 
within that section. It is not unnatural, 
because the Dairies Co. had given the 
notice contemplated by section 20, sub- 
section 1 ofthe Act of 1899. The inform- 
ation against the Dairies Co. was for 
unlawfully giving a false warranty in 
writing on September 14, 1901, at Acton 
to Martha Dew, in respect of new milk 
sold by them as principals, contrary to 
section 27 of the Act of 1875 as amended 
by section 20, sub -section 6 of the Act of 
1899. In addition to the right that there 
is to be discharged under section 20, sub- 
section 5, of the Act of 1899 on producing 
a written warranty, there is a substantive 
oflfence created and power to try it given 
in the succeeding subsection — namely, 
section 20, sub-section 6 of the same Act. 
It is clear that there may be different con- 
siderations affecting charges under differ- 
ent sections. The Dairies Co. were really 
charged under section 20, sub section 6, 
which does not give the same extended 
jurisdiction in the case where the Court 
has given effect to the defence. The 
defence allowed by that section is a differ- 
ent matter from setting up a written 
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warranty under section 25 of the Act of 
1875. Though the magistrates may have 
thought that in discharging the Dairies 
Co. they were actine under section 25 of 
the Act of 1875, mey were not ; and I 
think that as this charge, being a charge 
of giving a false warranty, does not come 
within the language of section 20, sub- 
section 5 of the Act of 1899, the magis- 
trates had no jurisdiction. 

Darling, J. — I am of the same opinion. 

Channell, J. — I am of the same 
opinion. The Act of 1899 was to remedy 
defects in the Act of 1875 — for example, 
the defect pointed out in ^0^. v Smith ^ ; 
but the Legislature did not consider the 
case of successive warranties, and did not 
provide for it. 

Conviction qtioahed. 



Solicitors—W. T. Ricketts k Son, for appellant ; 
Sir Richard Nicholson, for respondent. 

IBdported by J. F, Walker, Esq., 
Barriiter^at'Law, 



Divorce. n 
The President I 
(Sir F. H. Jeune). ( „„^ ^ „„^ 
GoRELL Barnes, J. f hill i;. hill. 

1902. I 

March 4. J 

[71 L. J. P., D. & A. 81.] 

Appeal from Justices — Wife^s Children 
by Former Marriage — LiaMlitt/ of Hus- 
band to Maintain — Summary Jurisdiction 
{Married Women) Act, 1895 (58 <£r 59 
Vict, c, 39) — Married Women {Mainten- 
ance in Case of Desertion) Act, 1886 
(49 <fe 50 Vict. c. 42). 

Where magistrates have made an order 
for a judicial s^xxration under the Sum- 
mary Jurisdiction {Married Women) Act^ 
1895, in facing the amount of maintenance 
to he paid by the husband to the wife they 
are entitled to take into consideration the 
existence of any infomt children of the 



wife by a former marriage that she may 
Jiave to support, a hud>and being, cU all 
events by the poor law, liable for the main- 
tenance of his step-children as well as for 
the issue of his own marriage. 

This vras a husband's appeal from an 
order made by the Southampton Justices 
on January 31, 1902, ordering him to 
pay his wife 175. a week for her own 
maintenance, and 13«. a week for the 
maintenance of her three chOdren, two 
of whom were by a former husband, and 
consequently only the step-children of 
the appellant. 

The matter came before the Justices in 
the first instance on April 19, 1901, 
when they granted the wife a judicial 
separation on the ground of her hus- 
band's persistent cruelty, together with 
the custody of her three children, and 
ordering the husband to pay 305. a week 
for her maintenance. 

In January, 1902, the husband took 
out a summons to reduce this amount 
under section 7 of the Summary Juris- 
diction (Married Women) Act, 1895 — 
first, on the ground that his wages had 
been reduced from 6O5. to 505. a week ; 
and secondly, that he was not liable for 
the support of his step-children except 
to the guardians, under the poor law, 
should they become chargeable to the 
parish. 

The Justices refused to reduce the 
amount (being influenced on the first 
point, no doubt, by the &ct that the 
husband was employed by his own father), 
but they altered the form of the order 
by allocating 175. a week to the wife for 
her personal support and 135. a week for 
the support of her children, in order that 
the point as to the husband's liability to 
support his step- children might be more 
easily raised before the Court. 

R. H. Priichard, for the appellant. 
W. T, Barnard, for the respondent. 

The President (Sir P. H. Jeune). — 
This is an appeal brought from a decision 
of the Southampton Justices on the 
question of the liability of a husband 
for the support of his step-children, or, 
in other words, the children of his wife 
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by a former marriage. We are told 
that the Justices framed their order in 
its present form — that is, they allocated 
17^. a week for the use of the wife 
and 13a. a week for the use of her 
children — in order to raise this specific 
question. 

But although there may be a question 
as to what extent a husband is liable for 
the support of his step-children, there 
can be no question but that he is liable 
to support them by the poor law, and 
that is sufficient for the purposes of this 
case. Whether there is any obligation 
at common law or elsewhere, or whether 
that obligation was extended by the 
Poor Law Amendment Act, 1834 (4 & 
5 Will. 4. c. 76), it is unnecessary 
for me to decide, for there is clearly 
an obligation on the husband to support 
these children by virtue of the latter 
statute. 

It is also clear to me that that obliga- 
tion is fully recognised both by the Sum- 
mary Jurisdiction (Married Women) Act, 
1895, and by the earlier Act known as the 
Married Women (Maintenance in Case of 
Desertion) Act, 1886. 

By the former Act magistrates are 
empowered to make an order against a 
husband for the maintenance not only 
of his wife, but also " of her family " — 
words amply sufficient to cover the case 
of any children she may have by a former 
husband. The Act of 1896, by which 
the Act of 1886 is repealed, does not, it 
is true, re-enact this provision in precisely 
the same terms ; but by section 4 it gives 
the Court power to make an order in 
favour of a wife against a husband who 
has been guilty of " wilful neglect to pro- 
vide reasonable maintenance for her or 
her infant children whom he is legally 
liable to maintain " ; and I have not the 
slightest hesitation in holding that these 
step-children are "infant children" of the 
wife " whom he is legally liable to main- 
tain," and for whom an allowance ought 
to be made. 

With regard to the person to whom 
the allowance ordered by the Justices is 
to be payable, section 5, sub- section (c). 
of the Act of 1895 provides that it shall 
be payable " to the applicant personally, 
or for her use to any officer of the Court 



or third person on her behalf"; and the 
same sub-section provides that it shall be 
"such weekly sum, not exceeding two 
pounds, as the Court shall, having regard 
to the means of both husband and wife, 
consider reasonable." 

In the present case the total amount 
ordered is 30g. a week, and though the 
order states what proportions of that 
amount are payable for the maintenance 
of the mother and children respectively, 
the whole sum is ordered to be paid to 
the wife personally under the above sub- 
section. There is in the Act no express 
power to order that sums of money shall 
be paid for children, oven the children of 
the marriage. But it is quite clear that, 
in considering what amount the husband 
shall be ordered to pay to his wife, 
magistrates are justified in taking into 
consideration the expenses of any chil- 
dren residing with her that the husband 
is " legally liable to maintain " ; and it 
makes no difference whether such liability 
arises at common law or is created by 
statute. 

The only point remainiog for me to 
consider is whether the amount ordered 
to be paid is excessive. [His Lordship 
here reviewed the facts of the case.] I 
do not think it was. The appeal must 
therefore be dismissed with costs. 

Gobell Barnbs, J., concurred. 



Solicitors — Bramall, White, Saanders k Co., 
agents for Page & Galliford, Soathamptoo, 
for appellant ; W. & W. Stocken, agents for 
E. D. Godwin & Son, Southampton, for re- 
spondent. 

lEeported hy L. D. Pawles, Etq,^ 
Barrister •at'La/m, 
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In re. 



\m THE COURT OF APPEAL.] 
Vaughah Williams, L.J.- 
ROHEB, L.J. 
Stirling, L.J. 
1902. 
July 9, 11. 

[71 L. J. K.B, 722.] 

Bankruptcy — Receiving Order — Juris- 
diction — Atkichment for I^on-paymenl of 
Ratea— Punitive Order — Pow^ of Bank- 
ruptoy Court to Release Debtor from Prison 
^Distress for Rales Act, 1849 (12 dc 
13 VicL c. 14), *. 2— Debtors Act, 1869 
(32 <fe 33 Vict. e. 62), 5. 4, subs. 2 ; «. 5— 
Bankruptcy Act, 1883 (46 dh 47 Vict. c. 52), 
s. lOy sub-s. 2. 

An order made by a magistrate under 
section 2 of the Distress for Rates Act, 
1849, committing a person to prison for 
non-paym^ent ofrcUes, is a punitive order, 
and the Court in bankruptcy has no juris- 
diction to give rdisf ckgainst U under sub- 
section 2 of section 10 of the Bankruptcy 
Act, 1883. 

Middleton v. Chichester (40 L. J. Oh. 
237, 239 ; L. B. 6 Cb. 152, 157) and Smith, 
In re ; Hands v. Andrews ( 62 L. J. Oh. 
336, 340; [1893] 2 Oh. 1, 17), followed. 

The observations of Mellish. L.J., in 
Oobham v. Dalton (44 L. J. Oh. 702, 704 ; 
L. B. 10 Oh. 655, 657) are not to be 
regarded as good law. 

Appeal from a decision of Mr. Begistrar 
Hope. 

James Edgcome was the occapier of a 
house No. 12 St. James's Square, in the 
Oity of Westminster. On April 1 2, 1 901 , 
a general rate in the sum of 174/. 16«. ii\d. 
was assessed upon him in respect of the 
premises. He did not pay the amount, 
and on September 19, 1901, a distress 
warrant was issued against him for 
174/. 168. 4^. and bs. costs. The return 
was that no sufficient distress could be 
found whereon to levy those sums, and on 
March 10, 1902, a warrant was issued by 
the magistrate at the Great Marlborough 
Street Police Oourt under the Distress 
for Bates Act, 1849, committing Edgcome 
to prison '*for the space of one month 
unless the said sums of 174/. 16«. 4^. 
together with the sum of 5«. aforesaid for 
the costs attending the said distress, and 
the further sum of l5. making in the 



whole the sum of 175/. 2s. 4|</. being the 
costs and charges of this commitment and 
of taking and conveying the said James 
Edgcome to prison shall be sooner paid 
unto you '' the keeper of the prison. 

The warrant was executed on July 1, 
1902, and the debtor was lodged in Hoi- 
loway Prison. On July 2 he presented 
a petition in bankruptcy, and on the same 
day a receiving order was made against 
him upon that petition. He then applied 
in bankruptcy for an order that he ^ould 
be released from prison, on the ground that 
the receiving order had been nutde against 
him. The application came before the 
Begistrar on July 5, and he dismissed the 
application, with costs. 

The debtor appealed. 

Haldinstein, for the appellant. — The 
application to the Begistrar was made 
under sub-section 2 of section 10 of the 
Bankruptcy Act, 1883 ^ That, and not 
section 9, deals with proceedings pending 
at the date of the receiving order — Wray, 
In re [iss?],* and Berry, In re; Duffield 
V. Williams [1896].* If the imprisonment 
were in the nature of a punishment for an 
offence, possibly the Oourt could not order 
the release of the debtor — Stanor v. Fowh 
[1887].^ In this case, however, it is not— 
it is a means for compelling payment of 
the debt. Imprisonment for debt is 
allowed in certain cases under the excep- 
tions to section 4 of the Debtors Act, 
1869— i2^. V. PraU [iSTo]'*— but that 
does not shew that the imprisonment is 
necessarily punitive. Under section 2 of 
the Distress for Bates Act, 1849,« the 

(1) Bankraptoy Act, 1883, s. 10, sub-s. 2: 
The Court may at any time after tbe pre- 
sentation of a bankruptcy petition stay any 
action, execution, or other legal process against 
the property or person of the debtor, and any 
Court in which proceedings are pending against 
a debtor may, on proof that a bankruptcy peti- 
tion has been presented by or against the 
debtor, either stay the proceedings or allow 
them to continue on such terms as it may think 
just." 

(2) 56 L. J. Ch. 737, 739 ; .% Ch. D. 138, 143. 

(3) 65 L. J. Ch. 246, 248 ; [1896] 1 Ch. 939, 
946. 

a) 67 L. J. Q.B. 887 ; 13 App. Cas. 20. 
(6) 39 L. J. M.C. 73; L. R. 5 Q.B. 176. 
(6) Distress for Bates Act, 1849, s. 2 : 
Whereas by an Act paned in the 43rd year 
P 
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power is only to commit to prison for a 
time not exceeding three months, unless 
the debt shall be sooner paid, and the 
warrant in the present case follows that 
form. The debtor, therefore, could get 
out of prison directly he paid the money, 
but, owing to the receiving order, he has 
no money with which to pay it, and it is 
a case in which the Court would give 
relief. It would be staying a " legal pro- 
cess against the property or person of the 
debtor '' within sub -section 2 of section 10 
of the Bankruptcy Act, 1883. The County 
Court Rules, 1889, Order XXV. rules 29, 
30, and 31 shew that it was not the inten- 
tion that a man should in general be 
liable to be imprisoned for debt after he 
had become a bankrupt. Under rule 361 
of the Bankruptcy Rules, 1886 and 1890, 

of the BeigD of Queen Elizabeth intituled An 
Act for the Belief of the Poor, it is amoDgst 
other things enacted, that in default of Distress 
for a Poor Bate, it shall be lawful for two 
Justices of the Peace to commit the Party 
agairst whom the Distress warrant shall have 
issued to the common Gaol of the county, there 
to remain without Bail or Mainprize until Pay- 
ment : And whereas it is desirable to limit the 
time within which a person assessed to a Poor 
Bate, or any other of the rates or assessments 
aforesaid, may be imprisoned for non-payment 
of the same : Be it therefore enacted, *' That so 
much of the said recited Act as relates to the 
commitment of any person to the County Gaol 
for non-payment of any poor rate, or for default 
of distress whereon to levy the same, shall be 
and the same is hereby repealed; . . . and 
that hereafter, when to any warrant of 
distress for the levying of any sum or sums to 
which any person ... is ... or may here- 
after be rated or assessed in ... it shall be 
returned by the . . . person having the execu- 
tion of such warrant that he could find ... no 
sufficient goods or chattels, whereon to levy such 
sum or sums, together with the costs of or 
occasioned by the levying of the same, it shall 
be lawful for any two or more Justices of the 
Peace before whom the same shall be returned, 
... if in their discretion they shall so think 
fit, to issue their warrant of Commitment against 
the person with relation to whom such return 
shall be so made as aforesaid . . . and thereby 
order such person to be Imprisoned in the 
Common Gaol ... for any time not exceeding 
3 calendar months, unless the sum or sums 
therein mentioned shall be sooner paid. . . ." 

Under section 1 of the Stipendiary Magis- 
trates Act, 1858 (21 & 22 Vict. c. 73), a Metro- 
politan police magistrate can alone do any act 
or exercise any jurisdiction authorised to be 
done or exercised by two Justices of the Peace. 



the County Court Bules for the time being 
in force as to the committal of judgment 
debtors apply to all Courts exercising 
jurisdiction under section 5 of the Debtors 
Act, 1869. The magistrate had no power 
to review or reconsider his own decision, 
and could not in that way discharge the 
debtor — Janes v. Williams [l877].^ If the 
Court cannot help him, he can only get 
relief by means of an appeal to the Home 
Secretary. This debt is a preferential 
debt within section 1 of the Preferential 
Payments in Bankruptcy Act, 1888 (51 & 
52 Vict. c. 62), and all preferential debts 
under the Act rank pari passu. 

Muir Mackenzie, for the Westminster 
City Council. — The Registrar was of 
opinion that the order for imprisonment 
was a punitive order, and that he had no 
jurisdiction to interfere. He thought the 
case fell within the class of cases upon the 
exceptions in section 4 of the Debtors 
Ac^, 1869, the cases in which imprison- 
ment for debt is still permissible — Smith, 
In re; Sands v. Andreios [1893].* This 
is borne out by Stonor v. Fowle * and 
JVuthall, In re ; Ford v. NuthaU [l89l].® 
Further, he thought that if he had juris- 
diction, the order was made by a Court of 
competent jurisdiction, and he ought still 
not to interfere. Under section 2 of the 
Distress for Bates Act, 1849, the magis- 
trate has a discretion as to whether or no 
he will commit to prison, and in the 
present case he has exercised it. The 
Begistrax's view is that taken by the re- 
spondents. 

Ealdinstein, in reply. — The Begistrar 
seems to have thought that he was bound 
by the order of the magistrate ; but that 
is not so. The fact that the magistrate 
has a discretion does not shew that the 
order is punitive. There may be cases in 
which a man evidently was unable to pay, 
and in which it would be unfair to apply 
the pressure of imprisonment. It is not 
necessary before a magistrate to shew that 
a man had the means of paying. That 
must be shewn to get a committal by a 
County Court Judge, and the order in 
Stonor V. Fowle ^ was made on that 
footing. 

(7) 46 L. J. M.C. 270. 

(8) 62 L. J. Ch. 336, 340 j [1893] 2 Ch. 1, 17. 

(9) 8 Morrell, 106. 
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[RoMEB, L.J. — Imprisonment under 
section 5 of the Debtors Act, 1869, is un- 
doubtedly punitive, and under that a 
debtor *' shall be discharged " upon a certi- 
ficate that he has satisfied the debt.] 

Imprisonment there is for disobedience 
to an order, and he has purged his con- 
tempt by payment. 

[Vaughan Williams, L. J., referred to 
MiddUton v. Chichester [l87l].»®] 

In Wray, In r6,^ the process seems to 
have been regarded as curative, and not 
to be used unless some benefit is likely to 
result from it. 

Cur. adv. vuU. 

July II. — Vaughan Williams, L.J. — 
We think that the appeal must fail. I 
confess that I have arrived at that con- 
clusion with some reluctance, and my 
reluctance is based upon this — that in the 
application of the Debtors Act, and the 
effect thereon of the making of a receiving 
order, it does not seem to me that the 
decisions of the Courts, and the rules that 
have been made with reference thereto, 
all follow the same principle. But that is 
not what we have to consider. We have 
to consider here whether this case is really 
covered by authority ; and, whether or not 
those authorities are quite consistent with 
the view that has been tedsen in other 
respects of the Debtors Act, it is our duty, 
if this case is within the authorities, to act 
upon them. 

The appellant relies on sub-section 2 of 
section 10 of the Bankruptcy Act, 1883, 
and it is said that the process which 
has resulted in the order for imprisonment 
in this case is a *' legal process against the 
property or person of the debtor " for the 
purpose of enforcing payment of the 
rates, and therefore that the Court of 
bankruptcy has jurisdiction either to allow 
or to prohibit the continuance of this 
process. Whether that is so or not 
depends upon whether the imprisonment is 
intended as a means of en forcing payment, 
or whether it is intended as a punishment. 
If it is intended as a punishment, there 
would be no jurisdiction under section 10 
to order the discharge of the debtor. 
There can be no doubt that, if the law is 

(10) 40 L. J. Ch. 237, 239; L. R. 6 Ch. 162, 
167. 



as it was expressed by Lord Justice Mellish 
in Cohham v. DaUon [1875],*^ we should 
have to treat this order for imprisonment 
merely as process for the purpose of 
enforcing payment of a debt. He says, 
speaking generally of arrest for debt, that 
it *' is intended as a means of enforcing 
payment, not as a punishment"; and he 
states ab a proof of that : *' for if the 
party pays the debt he is entitled to be 
discharged." Under the statute of Eliza- 
beth, recited in section 2 of the Distress 
for Bates Act, 1849, it seems that there 
was a power of committal to prison for 
non-payment of rates, but under that Act 
it was not for a limited time, as the party 
was "there to remain without bail or 
mainprize until payment." Now under 
the Act of 1849 the person making default 
in payment is to be imprisoned for any 
time not exceeding three calendar months 
unless the sum mentioned in the warrant 
shall be sooner paid. If we could apply 
the observations of Lord Justice Mellish, 
and the reason which he gives for treating 
the arrest as a mere means of enforcing 
payment, it would follow that we should 
have so to treat the order in this case, for 
undoubtedly on the terms of the section 
and on the face of the warrant the debtor 
is entitled to his discharge on payment of 
the debt. But on the authorities it seems 
that we must not regard those observa- 
tions of Lord Justice Mellish as being still 
law. Before calling attention to the 
cases I wish to say a few words as to the 
Debtors Act. Under section 4 there is a 
general abolition of imprisonment for debt, 
subject only to the exceptions which follow. 
Amongst them are, first, default in pay- 
ment of a penalty ; and secondly, ** default in 
payment of any sum recoverable summarily 
before a Justice or Justices of the peace," 
which is this case. I need not read them 
all, but there is a list of exceptions as to 
which the liability to imprisonment is 
continued notwithstanding the abolition 
of imprisonment for debt. There is also 
another saving from this general abolition 
of imprisonment, which it is right to men- 
tion in passing, and that is under sec- 
tion 5, which provides that any Court 
may commit to prison for a term not 
(11) 44 L. J. Ch. 702, 704; L. R. 10 Ch. 656, 
667. 
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exceeding six weeks, or until payment of 
the sum due^ any person who makes 
default in payment of any debt or instal- 
ment of any debt due from him in pursu- 
ance of any order or judgment of that or 
any other competent Court; but under 
sub-section 2 such jurisdiction shall only 
be exercised where it is proved to the 
satisfaction of the Court that the person 
making default either has or has had since 
the date of the order or judgment the 
means to pay the sum in respect of which 
he has made default, and has refused or 
neglected, or refuses or neglects, to pay 
the same. 

Lord Hatherley, in MiddUton v. 
Chichester, ^^ considers the exceptions in 
section 4— the exceptions under which the 
liability to imprisonment still continues — 
and he says this : " Now the first excep- 
tion is the case of a penalty, and that 
makes the distinction I have pointed out 
extremely clear, because, if it is merely a 
penalty in respect of a contract, that is 
not to deprive the person who has incurred 
it of the benefit of the section ; but if it is 
any other sort of penalty, by which is 
meant a penalty for non-observance of a 
positive law, then he is to be exempted 
from the benefit of the section. The 2nd 
exception is de&ult in payment of any sum 
recoverable summarily before a Justice or 
Justices of the peace. That, again, would 
be something in the nature of a penalty, 
and not in the nature of a simple debt." 
He then goes on to deal with other excep- 
tions. I need not read what he says at 
length ; but he mentions the cases of 
default by a trustee, and misconduct by a 
solicitor, and he says : " Therefore, in 
every case there is something of the 
character of delinquency pointed out, and 
one cannot see that it makes a shadow of 
difference, with reference to the question 
of delinquency, whether a person has 
the money in his possession at the time 
the order is made, or had parted with it 
some short time before the making of the 
order." The view of Lord Hatherley un- 
doubtedly was that, taking all the excep- 
tions in section 4, each one of them retains 
imprisonment, because the Legislature 
treats each one of the cases as one in 
which there was a delinquency, and in 
which the imprisonment is a punishment, 



and therefore differs from a mere process 
for the recovery of a debt. Later on the 
question had to be considered again in the 
Court of Appeal in Smith, In re; Hands 
V. Andrews.^ There Lord Justice Lindley 
says: "Although Cohham v. DaUon^^ 
was decided in 1875, and Middleton v. 
Chichester ^^ was decided in 1871, and the 
Lords Justices who decided Cohham v. 
Dalton ^^ were members of the Court 
which decided Middleton v. Chichester,^^ 
the view there taken and expressed with 
reference to the punitive character of 
section 4 of the Debtors Act, 1 869, seems 
to have been overlooked by them." It is 
to be observed that he is not speaking 
there of any particular sub-section, but 
generally of section 4. He continues : 
'* Lord Justice James does not allude to 
it ; Lord Justice Mellish said : ' Now 
arrest for debt is intended as a means of 
enforcing payment, not as a punishment, 
for if the party pays the debt he is entitled 
to be discharged.' This observation was 
true of ordinary debts : M^ WiUiams, In 
re [1803],*^ and Lees v. Newton [i8C6] " ; 
but not of obligations to pay under orders 
made under section 4, sub-section 3 of the 
Debtors Act, 1869. The punitive cha- 
racter of section 4 of the Debtors Act, 
1869, which was pointed out in Middleton 
V. Chichesier,^^ has been since so oflen 
recognised that it cannot now he ques- 
tioned." Then he cites some cases, and 
says : " In these cases, however, the fact 
that a commitment under that section is 
not to be regarded simply as a form of 
civil process, but as punitive, is distinctly 
recognised. Having regard to the Debtoi« 
Act, 1878, and to the decisions to 
which we have referred, it would be 
clearly wrong now to apply Lord Justice 
Mellish's observation in Cohham v. Dal- 
tow," above quoted, to obligations to pay 
money in obedience to orders made under 
the Debtors Act, 1869, s. 4, sub-s. 3." 

It is quite true that when he goes on 
to say what they should do with the case 
then before the Court he speaks only of 
sub-section 3 of section 4, that being the 
one which deals with defeults by trustees, 
but I have read the whole passage in 
order that it may be seen clearly that 

(12) 1 Sch. & Lef. 169. 

(13) 35 L. J. C.P. 285 ; L. R. 1 O.P. 658. 
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although the actual words only apply to 
sub-section 3, the principle in terms 
applies to the whole of the exceptions in 
section 4, and not only to sub-section 3. 
He does what Lord Hatherley did in 
Middleian v. GhieheUer ^^ — he goes through 
every one of the exceptions, and points 
out that they are all punitive and are not 
to be treated as mere process for the re- 
covery of the debt. Under these circum- 
stances I think we have no choice now 
but to treat the order of the magistrate 
as a punitive order, and one from the 
stringency of which James Edgcome 
cannot obtain relief under section 10 of 
the Bankruptcy Act, 1883. 
. I said I thought that this was not 
satis&ctory, because, according to my view, 
it is plain that the practice as to non-appli- 
cation of relief under the Bankruptcy Act 
in cases in which imprisonment has been 
continued by the Debtors Act has not 
been consistently followed. Section 5, it 
is obvious, makes an exception from the 
general abolition of imprisonment for 
debts just as much as section 4. The 
exception is put in a different section 
because it deals with the power of the 
Court to commit a debtor to prison for 
non-payment of a judgment debt ; and 
the only condition under which such an 
order is allowed to be made is when there 
is a contumacious debtor, who has or has 
had the means to pay the debt. His 
conduct is in the nature of contempt, and 
his imprisonment is for a fixed time not 
exceeding six weeks, and is a punishment 
for the contempt, and the suffering of 
that imprisonment in no way discharges 
the debt. In such a case, one would have 
thought that, if the principles with which 
I have been dealing had been applied con- 
sistently, no relief could have been given 
under section 9 or section 10 of the Bank- 
ruptcy Act, 1883, after a receiving order 
had been made. That, however, is not 
the case, s^o far from that, under the 
County Court Rules, 1889 (which have 
been made applicable to all Courts with 
jurisdiction in respect of judgment debtor 
summonses), Order XXY. rule 29 provides, 
*' When a judgment debtor shall upon the 
return day of a judgment summons satisfy 
the Judge that a receiving order has been 
made for the protection of his estate or 



that he has been adjudicated bankrupt, 
and that the debt was provable in the 
bankruptcy, ... no order of commit- 
ment shall be made, except in accordance 
with the provisions of the last- mentioned 
section'' (section 122 of the Bankruptcy 
Act, 1883). It does seem to me a little 
unfortunate that the same principle has 
not been acted on with regard to excep- 
tions under section 5 that has been acted 
on with i-egard to exceptions under sec- 
tion 4, although one would have said that 
if any of these exceptions were in respect 
of the conduct of the debtor being such as 
merited punishment, they would have 
been those in section 5. However, we 
have not to deal with that here. 

The result is that in respect of this 
particular debt, the getting of a receiving 
order will not entitle the debtor to come 
and ask for relief under these sections of 
the Bankruptcy Act, notwithstanding the 
fact that at any time during the imprison- 
ment he could free himself by payment of 
the debt. Notwithstanding that, it seems 
to me that unless we disregard Middleton 
V. Chichester *^ and Smithy In re; Hande 
V. Andrewa^^ we are bound to say with 
regard to the exceptions in each one oi 
the sub-sections of section 4, that the 
orders are punitive orders. The appeal 
must be dismissed. 

RoMEB, L.J. — I also think that the 
appeal fails. It is true that a committal 
under Ihe order of a magisti-ate, if and 
when made under section 2 of the Dis- 
tress for Rates Act, 1849, terminates on 
payment by the debtor, but the com- 
mittal is, in my opinion, nevertheless of a 
punitive character, and not merely a legal 
process to procure payment of the money 
owing. That is clear from the express 
provisions of the Act, for by the Act a 
discrteion is given to the magistrate as to 
whether he will commit or not, and, if he 
does commit, a discretion as to the period 
for which he will commit not exceeding 
three months. The magistrate, therefore, 
in my opinion, is bound to exercise his 
discretion in making the order, and in so 
doing he must have regard to the existing 
circumstances, and must consider what 
under those circumstances, if the money 
is not paid, the duration of the imprison- 
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ment ought to be. That shews th&t it is 
something beyond a mere process to pro- 
cure payment, something in the nature 
of punishment. If the order is punitive, 
the Bankruptcy Court has no power to 
relieve against it. 

The same conclusion is arrived at from 
consideration of section 4 of the Debtors 
Act, 1869. The exceptions there men- 
tioned from the general rule that there 
shall be no imprisonment for debt form a 
class of cases standing on the same foot- 
ing, and they were excepted because the 
imprisonment in those cases was meant to 
be a punishment. That is the view taken 
not only by Lord Hatherley in MidcUeton 
V. Chichester f^^ and by Lord Justice 
Lindley in Smith, In re; Hands v. 
Andrews,^ but also by Sir George Jessel 
in Harris v. Ingram [l879].** 

Stirling, L.J. — I am of the same 
opinion, and for the same reasons. I only 
wish to add this : The case is one of 
rates, and it depends upon particular 
statutory provisions. If it were an isolated 
case, one might have thought that the 
point had escaped the attention of the 
persons who framed the Debtors Act, 
1869, but there must be a large number 
of cases of the same kind, cases of orders 
made by magistrates for imprisonment for 
non-payment of costs under section 18 of 
the Summary Jurisdiction Act, 1848 
(11 «fe 12 Vict. c. 43). I think that this 
is not an isolated case, and that the appeal 
must fail. 

Appeal dismissed. 
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[IN THE KING'S BENCH DIVISION AND 
IN THE COURT OF APPEAL.] 

Lord Alvebstonb, C.J.' 
Darling, J. 

ChANNELL, J. RBX V. HOWARD 

1902. I AND OTHERS, 

May 2. \ licensing 

Collins, M.R. justices of 

Mathew, L.J. farnhah. 

Cozens-Hardt, L.J. 

June 14, 16, 17, 23. 

[71 L. J. K.B. 761.] 

Intoxicating Liquors — lAcenoe — Re- 
newdt — Prsttums Enquiry by Justices into 
Condition^ Position, and Circumstanees of 
Licensed House — Objection by Justices — 
Biasr-Licensing Act, 1872 (35 4k 36 VicL 
e. 94), s. 42. 

The attention of the Justices of a petty 
sessional division having been ccdied to the 
large number of licences for the sale of 
intoxicating liqunrs in a certain district 
in proportion to the population, the Justices 
appointed a committee to enquire into the 
condition, position, and circumstances of 
each licensed house in the district. The 
committee made the enquiry by addressing 
questions to the persons interested in the 
licences and by personal inspection of the ' 
houses, and, in reporting the result, recom- 
mended that the only fair way of dealing 
with the question was to cause objections to 
be served to the renewal of all the licences. 
At the general annual licensing meeting the 
chairman, on behalf of the Justices, made 
objection to the renewal of the forty-Jive 
licences in tfhe district; and the Justices* 
derk, under their instructions, servedformcd 
notice of objection in each case, requiring 
the licensees to attend in person, upon the 
general ground of objection that the houses 
were not required, and aUo upon special 
grounds. At the adjourned meeting evi- 
dence on oath was given in support of the 
objections, and questions were put by the 
chairman based on the facts coUeeted by 
the committee. The renewal of nine of the 
licences having been refused, rules nisi were 
obtained for wtits of mandamus to the 
Justices to hold a further adjournment of 
the meeting and to hear and determine the 
applications for renewal according to law : 
— Held, frst, that the practice that licensing 
Justices may themselves make or cause to 
be made an objection to the renewal of a 
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licence ia wM founded^ and that can- 
eequenUy the standard to be applied in 
considering the question of bias on the part 
of the Justices must he one which admits 
the right of the Justices to he at one omd 
the same time objectors and judges^ in the 
sense in which they are judges in hearing 
an application for the renewal of a licence ; 
secondly f that, as the licensing Justices do 
not sit <is a Court, and sucfh an application 
is not a lis to which there are parties^ 
the standard to he applied in considering 
whether the Justices have disqualified them- 
selves from dealing with it is not that 
applicable to Judges dealing with liti- 
gation ; and that, as what was done hy the 
Justices was honestly done to enable them 
to secwre afvU investigation of the matter^ 
they were not debarred thereby from sitting 
and deciding upon the question of the 
renewals. 

Argument of nine rules nisi, obtained 
at the instance of certain licence -holders, 
calling upon the licensing Justices of the 
Farnham Petty Sessional Division of the 
County of Surrey to shew cause why writs 
of m>andamus should not issue command- 
ing them to hold a further adjournment 
of the annual licensing meeting and to 
hear and determine according to law 
certain applications for the renewal of 
licences which had been refused by the 
Justices. 

No distinction was made between the 
various cases, which were heard together, 
and treated as one case. 

The circumstances in which the appli- 
cations arose are set out in detail at the 
beginning of the judgment of the Master 
of the Rolls. 

The rules nisi were obtained upon the 
ground that the Justices were incapacitated 
from dealing with the question of the re- 
newal of the licences, inasmuch as they 
were, in the circumstances, at once parties 
and Judges, and had acted upon evidence 
not taken upon oath contrary to the pro- 
visions of section 42, sub-section 3 of the 
licensing Act, 1872, and that they must 
be deemed in law to be biassed, on the 
ground that they had predetermined to 
refuse the renewal of some of the licences, 
and had already enquired into the cases. 

There was also an objection to one of 



the Justices (Mr. Bentall),upon the ground 
that he was present at a meeting of the 
Surrey Congregational Union, at which 
a resolution was passed expressing satis- 
faction at the efforts of the Farnham 
Justices to reduce the number of licensed 
houses. The Justice in question took no 
part in the discussion of, and did not vote 
upon, the resolution. 

Low, K,C. {Hohler with him), shewed 
cause against the rules. — The general rule 
in all cases of applications for a writ of 
mandamus is that the remedy is not 
available where another effective remedy 
exists. Here there is, under section 27 
of the Alehouse Act, 1828, an appeal to 
quarter sessions, and the parties are actu- 
ally pursuing that remedy. Reg, v. Bristol 
Licensing Justices [lS93] ^ was a similar case 
to the present, and a writ of mandamus was 
refused on the ground that the applicants 
had availed themselves of their right to 
appeal to quarter sessions. In Beg, v. 
Smith [l873j* the Court refused a maw- 
damus on the ground that the applicant 
might have appealed to quarter sessions. 

[Channell, J. — The point is that there 
has not at present been a proper hearing.] 

The question really is whether sec- 
tion 42 of the Licensing Act, 1872, as 
amended by section 26 of the Licensing 
Act, 1874, has so cut down the discretion 
of Justices with regard to granting re- 
newals, that they are unable to refuse a 
renewal except upon an objection taken 
by some outside objector. The judgment 
of Lord Hannen in Sharp v. Wakefield 
[l89l] '^ shews that section 42 deals only 
with matters of procedure, and was not 
intended to cut down the jurisdiction of 
Justices in granting renewals. The exer- 
cise of such jurisdiction cannot be at the 
mercy of an objector. It is suggested 
that because the Justices appointed a 
committee to enquire into and inspect the 
houses and received a report from the 
committee, they were disqualified from 
acting. But all the information thus 
obtained was proper matter for the con- 
sideration of the J ustices. The only real 
objection is that it was in a tabulated 

(1) 68 L. T. 225. 

(2) 42 L. J. M.C. 46; L. R. 8 Q.B. 146. 

(3) 60 L. J. M.C. 73 ; [1891] A.O. 173. 
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form. Sir Edward Fry, sitting as chair- 
man of the Long Ashton Licensing Jus- 
tices, said that it was an unreasonable 
construction of section 42 of the Act of 
1872 to suppose that the magistrates were 
absolutely deprived of any opportunity of 
exercising their jurisdiction unless some 
third person gave them that opportunity 
(64 J. P. 642). The J ustices are entitled 
to raise objections, and to investigate the 
matters when they come before them. 
As to Bentall, he had retired the day 
before the decision was given. 

[He also cited Heg. v. Kent Juaticea 
[issoV Reg, V. AngUsea Justices [i895],' 
and iaxter v. Leche [i898].^] 

Bodd, K.C.y for Mr. Gould, one of the 
Justices, did not take part in the argu- 
ment. 

Avan/f K.G.f and Stimson supported 
the rules. — The prosecutors are entitled to 
a writ of mandamus unless the remedy 
by appeal is as full and adequate. The 
quarter sessions would not enquire whe- 
ther or not the Court below was properly 
constituted — Reg. v. Farquhar [i874],^ 
Reg, V. Howard [l889],^ and Reg, v. West 
Riding Justices {Drakes Case) [l869].^ 
The prosecution rely upon the judgment of 
Hawkins, J., in Reg, v. Anglesea Justices,^ 
In Baxter v. Leche^ Reg, v. Anglessa Jus- 
tices ^ was not cited, and all that the Justices 
did was to give notice that a third person 
objected, tfustices who, as in the present 
case, have given notice of opposition to a 
renewal, have collected evidence, and have 
identified themselves at the hearing with 
the opposition, cannot adjudicate upon 
the application. It is immaterial whether 
or not they are in fact biassed. The cases 
shew that the question is whether the 
circumstances are such as to give rise to a 
reasonable suspicion that they may be 
biassed. Unless a proper objection is 
made, the statute assumes that the licence 
is to be renewed. To justify a refusal of 
renewal there must be some cause per- 
sonal to the applicant. Here there was 
none. The Justices can only adjourn upon 

C4) 44 J. P. 298. 
(6) 66 L. J. M.C. 12. 

(6) 79 L. T. 138. 

(7) L. R. 9 Q.B. 258. 

(8) 23 Q.B. D. 602. 

(9) 39 L. J. M.C. 17; L. R. 6 Q.B. 33. 



an objection made. Justices who start 
the hearing of these applications with a 
determination to refuse a number of them 
cannot be said tp be impartial. Reg, w 
London County Council; Akkersdyk^ Ex 
parte [l89l],*® is directly in point. As to 
Bentall, that case is also an authority 
that if a Justice who is disqualified once 
sits, the fact that he may take no part in 
the decision makes no difference. Justices 
cannot, by giving a notice, insist on every 
applicant making out a case for renewal. 
[They also cited Leeson v. GefMral 
Council of Medical EducaHon and Re- 
gistration [1889],^^ AUinson v. General 
Council of Medical Education and Regis- 
trcaion [1894],^* Reg, v. County Antrim 
Justices [l90o],*' Reg. v. Fraser [1893],** 
and Reg, v, Ferguson [i890].**] 

Lord Alvebstokb, C.J. — There is no 
doubt that the points raised in this case 
are of very general importance. They 
have been admirably argued on both sides, 
and, speaking for myself, I do not think 
that I should gain anything by further 
considering the matter. 

The rules were moved upon four grounds : 
First, that the Justices who are members of 
the tribunal cannot raise the objections 
contemplated by section 42. Secondly, 
that, if they do so, they must not adjudi- 
cate upon the cases in respect of which 
they have given notice. Thirdly, that in 
this particular case the Justices had 
obtained information upon which they 
acted contrary to the provisions of sec- 
tion 42 of the Act ; and lastly a special 
objection to a Justice of the name of 
Bentall on the ground that he had taken 
part in proceedings which, it was said, 
disqualified him from acting, and invali- 
dated any judgment to which he was a 
party. 

It is in the first place important to refer 
to certain well-known principles, and then 
to consider the rights of the Justices. It 
is clear that the Justices can only act 
upon the sworn evidence given, and if in 

(10) 61 L. J. M.C. 76; [1892] 1 Q.B. 190. 

(11) 59 L. J. Ch. 233; 43 Cfa. D. 366. 

(12) 63 L. J. Q.B. 534: [1894] 1 Q.B. 750. 

(13) [1901] 2 Ir. R. 133. 

(14) 67 J. P. 500. 

(15) 64J. P. 101. 
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any case it appeared that they had acted 
Upon information obtained otherwise 
their proceedings would and ought to be 
set aside. Further, it is, I think, equally 
clear, not so much from decisions as from 
legislation and the circumstances with 
which the legislation was dealing, that it 
will not invalidate the proceedings if the 
Justices become acquainted with what 
I may call the general circumstances of 
the case, and make use of that information 
to bring to the minds of the persons before 
them the points upon which they require 
evidence. There is only one other point 
which I wish to mention. If in any 
particular case a Justice has private in- 
formation, he ought not, in my opinion, 
to sit upon that case, nor do anything 
except go into the box and give evidence. 
In other words, in the case of a Justice 
having knowledge about a particular 
individual or house, that knowledge can 
only be made available by his giving evi- 
dence as a witness subject to cross- 
examination. Having mentioned these 
broad principles, I will now state as briefly 
as I can what I understand the Justices 
to have done in this case. A year ago 
the attention of the Famham bench was 
called to the fact that there were or were 
considered to be a large number of licences 
in proportion to the population in the 
district, and preparatory to the proceedings 
which that gave rise to on this question 
information was collected which, in my 
opinion, would be of value for the purpose 
of directing the minds of any tribunal 
which had to deal with it to the question 
or questions, with regard to the various 
houses, which would be of importance 
when the matter was considered. The 
information was collected by a committee, 
and the Justices have not shrunk from 
stating that they did, before they sat, go 
round and make themselves acquainted 
with what may be called the surrounding 
circumstances as to these houses. I think 
it would be going a great deal too far to 
say that, applying their general knowledge 
of the district to the cases, or applying the 
information collected in the manner 
described, would invalidate the proceed- 
ings, provided that everything upon 
which the Justices intended to act was 
Brought to the notice of the people 



whose licences were objected to ; and 
that being so, I think no reasonable objec- 
tion can be taken to the course adopted, 
apart from a legal objection which I will 
mention in a moment. If the affidavits 
of the Justices are taken as representing 
the facts, they did investigate the cases 
individually, and gave no decision until 
they had all been investigated. This 
method, if they fairly considered the re- 
quirements of the district and the condi- 
tions of each particular house, I think 
nobody could question. In that state of 
circumstances the first objection taken 
was that the Justices cannot either 
themselves raise, or cause any person to 
give on their behalf the notice contem- 
plated' by section 42, sub-section 2. It 
was not disputed that the Justices could 
adjourn the cases on objection being 
made and could hear them subsequently, 
when the licence-holder could be called 
upon to attend without the prescribed 
notice having been given ; but it was 
argued that the words "on an objec- 
tion being made" must mean made by 
somebody other than Justices to the 
Justices themselves. That undoubtedly 
raises a very important point, which has 
been considered by Sir Henry Hawkins in 
Beg. V. Anglesea Justices.^ There had for 
a long time been an impression — whether 
judicially decided or not— -that the Justices 
could raise objections to the renewal of 
licences. That they ought to be able to 
do so, having regard to their functions 
and duties under the Licensing Acts, I 
have no doubt at all. That there may be 
many cases in which the liquor traffic 
could not be properly controlled unless 
they have that power there can be no 
doubt. But I do not confine myself to 
general priociples. I refer to decisions 
and opinions as expressed from time to 
time. In the year 1874, in the case of 
Beg, v. Farquhar^ Mr. Justice Blackburn 
said« " assuming that the Justices might 
of their own knowledge make the objec- 
tion themselves, and I do not say that it 
is not impossible that they might, yet it is 
clear that they ought not to have decided 
at once, because no notice had been given 
to the applicant, and he was entitled to be 
heard ; but they might have adjourned 
the hearing." In Beg, v. Merikyr Tydfil 
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Juitioes [iBS5] ^^ Mr. Justice A. L. Smith, 
said, " The case of Reg, v. Farquhar ^ 
would seem to shew that the objection 
mentioned in the proviso may be made 
by the Justices themselves " ; and in Eeg. 
V. Ealea [i88o] *^ Chief Jostioe Cockbum 
took the same view. Therefore there 
had been during some years several ex- 
pressions of opinion to the efifect that the 
Justices could raise an objection, though 
I agree that there is no actual decision on 
the point. When the matter came before 
Sir Henry Hawkins in Reg. v. Angleeea 
JusHeeSj^ he certainly did use expres- 
sions which support Mr. Avory in con- 
tending that the objection must be raised 
by a third person. He said, " The lan- 
guage of the proviso, 'on an objection 
being made,' can only mean made to the 
Justices." Of course, that does not cover 
the case of individual Justices making 
objections and then ceasing to act as 
Justices. Then came the case of Baxter 
V. LeehCy^ which was an express decision 
of my brother Wills and my brother 
Kennedy that Justices may raise objec- 
tions, and, having raised them, may 
adjourn and give notice. It is perfectly 
true to say that in that case the Justices 
did not give the grounds upon which they 
were going to entertain the objections; 
but certainly it seems to me much better 
and &ir6r that those whose licences are 
going to be questioned should be told the 
objections which are going to be raised, 
than that ihey should not. Therefore 
that argument seems to me not to affect 
the weight of that authority, in which I 
entirely concur, and which is binding 
upon this Court. 

Great weight must also be given to the 
opinion of Sir Edward Fry, referred to 
in 64 J. P., at p. 642. 

Therefore I come to the conclusion that 
the Justices can raise these objections 
under section 42, and that it does not 
invalidate the proceedings that a notice 
has been subsequently given by them. 
But it was said that even then the 
Justices must not sit and act. That 
seems to raise the fundamental question. 
What is the position of the person who 
objects? Certainly, if we take the lan- 

(16; 64 L. J. M.O. 78 ; 14 Q.B. D. 684. 
(17) 42 L. T. 736; 44 J. P. 658. 



guage of Lord Herschell in BouUer v. 
Kent Justices [i897] ** in the sense which 
would be naturally gathered from his 
expressions, it is clear that an objector is 
not in the position of a party; and it 
seems to me that it is not right to regard 
a person who objects on the grounds 
raised in this objection as what I may call 
a personal opponent of the person whose 
licence is in question, or as a party to any 
litigation. I think that, assuming the 
Justices have acted without any suggestion 
of improper bias, or of their having acted 
on improper materials, the fact that they 
have given the notice is no bar to their 
subsequently acting upon the proceedings. 
Certainly in a case in which the real 
question is that the Justices entertain the 
opinion that there are too many licensed 
houses in the district, and the matter to 
be considered is how those houses are to be 
reduced, it would be very unfortunate if the 
mere fact that the notices are given by 
the Justices, in order that the question 
may be fairly and impartially considered, 
should prevent them from acting. 

It has been said that if they have pre- 
judged the question from the point of 
view of having previously made up their 
minds that there ought to be a reduction 
of licences, their judgment would be 
affected. I am not prepared either to 
agree with or dissent from that argument ; 
it certainly is not this case. But when 
one sees that the Justices have approached 
the question of whether there shall be any 
reduction, and if so, what, by raising the 
question with regard to every licence in 
the district, it seems to me to be an 
entirely different consideration. 

I will say a word or two upon what 
I will call the third objection — ^that is, 
that they have acted upon information 
obtained beforehand and not given in 
evidence. I asked to see the notes in the 
only case which has really been argued in 
detail before us, and which it is agreed is 
typical of the whole, and I find that all 
the points on which the objections to the 
house could be founded were proved in 
evidence. I will say this about these magis- 
trates, knowing as I do some of them and 
who they are, that they are certainly not 

(18) [1897] M.C. 364; 66 L. J. Q.B. 787; 
[1897] A.C. 666. 
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gentlemen who would not bring judicial 
minds to bear upon their duties. They 
have all said that every substantive matter 
was proved in evidence, and that they 
have not acted in any single case except 
upon the evidence. Therefore it seems to 
me impossible to say in fact that there is 
any foundation on which we ought to 
come to the conclusion that the magistrates 
acted upon information which they ob- 
tained elsewhere. I desire, however, to 
express my opinion, without aay hesita- 
tion, that if they had so acted they would 
not have been justified. 

Lastly, there is the objection which is 
taken with regard to Mr. BentalL The 
affidavit on which the rule was moved 
stated that he was present when the 
following resolution was passed: '^That 
this meeting of the Surrey Congregational 
Union Southern Districts note with satis- 
faction the efforts of the Farnham magis- 
trates to reduce the number of licensed 
houses in this ancient town which are in 
excess, as to number of population, of 
most other towns in Surrey." I agree 
that it seems to be a very harmless reso- 
lution, and one which would not indicate 
bias in itself. But it is said in the same 
affidavit that a formal objection was taken 
to any Justices sitting who had attended 
the meeting of the Surrey Congregational 
Union on March 5, 1902. Mr. Bentall 
says in his affidavit that he was not a 
member of the Congregational Union — 
that this being a public meeting, and the 
resolution not having any direct reference 
to any particular action or any particular 
house, when the objection was first taken 
by Mr, Avory, it did not occur to his 
mind that it applied to him. But upon 
the second day, when Mr. Avory expanded 
the objection, he understood it and at 
once retired, and took no further part in 
the proceedings. Then the applications 
for the renewals went on. It seems to me 
that it would be going far beyond any case 
that has ever been decided to hold that in 
a case where the magistrate retires, and 
the parties go on with the case, they can 
raise this objection. But I entirely agree 
with Mr. Avory's contention that if this 
had not been known — if no objection had 
been taken, but it had afterwards been 
discovered that a magistrate had sat who 



had taken a part in promoting a particular 
side — the fact that he had so sat would 
or might have vitiated the proceedings. 
With regard to the cases, Mr. Avory re- 
ferred to — Reg.y, London County GouneU^^^ 
Reg, v. Fraaer^^^ and Reg. v. Ferguson ** — 
they are all, in my opinion, illustrations 
of the principle that if a person has taken 
sides in a matter in which he is called 
upon to act judicially, he cannot be allowed 
to act. In my opinion, in the view I 
have taken of the facts, those decisions do 
not assist the applicants. 

I have therefore oome to the conclusion 
that none of the four grounds on which 
these rules were moved can prevail, and 
that the rules should be discharged. 

Darling, J. — I am of the same opinion. 
In regard to the point that the magis- 
trates had made up their minds to reduce 
these licences because they had come to 
the conclusion that there were too many 
public-houses within their district, I can- 
not see that there is any objection to that. 
They must have had some opinion in the 
matter. They must have had one of 
three opinions. Either they must have 
thought that there was exactly the right 
number of houses — in which case if any- 
body asked for a new licence it might be 
said, "You are biassed against that 
because you think there are already the 
right number " ; or they must have 
thought there were too many or too few. 
In either case it might be said, if it were 
proposed to renew a licence or to grant a 
new licence, " because you have an opi- 
nion on the matter that there are too 
many or too few, you have made up your 
mind and cannot consider the question." 
To my mind the Legislature has confided 
this licensing to the magistrates because 
they are people in a position to bring to 
bear upon the question their experience 
of the neighbourhood and its necessities. 
Of course they are not to decide regardless 
of the evidence, but when it is required 
that licences should be renewed, they 
must come to the licensing meeting with 
some sort of opinion upon the question 
such as I have indicated. Coming with 
the opinion that there are too many 
licensed houses and that it would be a 
good thing if there were fewer, it is said 
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that they cannot exerdse any kind of 
judgment on the matter unless somebody 
— it may be a person knowing nothing in 
the world about it — comes before them 
and says, " I object." The sort of person 
who does that is very easily obtained if 
he is wanted. It is perfectly clear, I 
think, that the magistrates at licensing 
sessions have a discretion. If I wanted 
any authority for that, I should readily 
find it in what was said by Sir E. Fry 
quite lately at the Long Ashton Licensing 
Sessions, He said, " The duty vested in 
licensing Justices is a discretionary one " ; 
and then he went on to say that it had 
been objected that the discretion was 
contingent upon an objection taken by a 
third person, and that the Justices could 
not take an objection for the purpose of 
giving themselves an opportunity of exer- 
cising that discretion. He said, '* It seemed 
an unreasonable construction of section 42 
of the Licensing Act, 1872, to suppose that 
the magistrates were absolutely deprived 
of any opportunity of exercising that dis- 
cretion unless some third person gave 
them that opportunity. He thought they 
might take an objection for the purpose 
of giving themselves that opportunity, 
and by so doing they did not express any 
conclusion or any bias beyond thinking it 
a question that ought to be enquired 
into." That, I think, states the law 
accurately, and I desire to adopt the 
words of Sir Edward Fry. It carries to 
my mind the other point, that the Jus- 
tices who take an objection may sit and 
hear the application, because that is what 
happened in that case. When the magis- 
trates came to hear applications for 
licences they were objected to on the 
ground that the objectors were the Jus- 
tices who were trying the case, and Sir 
Edward Fry having used the language I 
have quoted, the magistrates went on to 
hear the applications. Therefore, to my 
mind, the two points are really only one 
— namely, can a magistrate formally ob- 
ject for the purpose of allowing himself to 
exercise his discretion, and then proceed 
to hear the application and exercise his 
discretion. I think what I have read is 
enough to shew that he can, but it follows 
upon a great deal of authority. It follows 
upon Baxter v. Leche^^ which has decided 



this point, and for Boaster v. Leehe ^ there 
is the authority of the various cases men- 
tioned by my Lord. The only authority 
to the contrary is the judgment of Mr. 
Justice Hawkins in Reg. v. Angleeea Jus- 
tices,^ That cannot, to my mind, be 
reconciled with these other cases ; it was 
not a judgment of a Divisional Court. It 
was only a considered judgment of a single 
Judge ; and I am therefore at liberty to 
say that I think that it was wrong. 

Chaknsll, J.— I agree. I think the 
difficulty here arises almost entirely from 
the &ct that the licensing Justices have 
both administrative and judicial func- 
tions, and that it is extremely difficult to 
divide exactly their judicial from their 
administrative functions. The Justices 
are clearly entitled in their own way to 
make themselves acquainted with the 
character of their district, with the 
amount of public-house accommodation 
that exists in it, and with all matters of 
that sort. A large number of the Jus- 
tices, local gentlemen, would probably 
have the information. Other gentlemen 
who come into the district are fully 
entitled to enquire into the general cir- 
cumstances to fit them for performing 
their licensing duties, to give them a 
knowledge of the wants of the place, and 
whether the public-house accommodation 
is too much or too little. When it gets 
to a question of the rights of individuals 
about renewals, whether a particular in- 
dividual should or should not have his 
licence renewed, it is a difiEerent matter : 
it becomes a judicial matter. In that 
matter, it seems to me, the Justices must 
act judicially. It is at any rate quasi- 
judicial, and they must not act upon in- 
formation acquired behind the backs of 
the parties without giving them the 
fullest information, so that they may 
understand what it is the Justices are 
acting upon, nor without giving the 
parties an opportunity of enquiring about 
it, and seeing whether they agree with it 
or what answer they have to make. There 
is nothing, therefore, objectionable in the 
general character of the enquiries which 
these magistrates made for the purpose of 
ascertaining whether or not the sugges- 
tions made to them by the other magis- 



Digitized by 



Goggle 



THE DUTIES OP MAQISTKATES. 



213 



Bex V, Howard, App. 

trates that in their district there were far 
too many public-houses were correct. The 
way in which they entered into that 
enquiry shews what a full and careful 
report it must have been. In the course 
of the report incidentally the people who 
made it nirnished information, not merely 
upon the general question upon which, as 
I think, the enquiry was not a judicial 
one, but also information which would be 
useful when they came to the judicial 
enquiry, and it became a matter of cchi- 
siderable difficulty how that information 
so acquired could be properly used. So 
long as it was only supplied to the magis- 
trates for the purpose of their not acting 
upon it, but using it to make enquiries 
when the different cases came on, I think 
it was unobjectionable. It was a little 
doubtful and dangerous, no doubt, be- 
cause it was so very likely to be misused ; 
but in this case, so far as I can see, it 
was used merely for the purpose of 
making fall enquiries into the cases as 
they came on, and deciding each of those 
cases judicially and according to the evi- 
dence before the Coutt That disposes 
of a certain portion of the objections to 
these proceedings. 

There remains only the question as to 
the right of the Justices themselves to be 
the objecting parties, and their right, if 
they were the objecting parties, to sit. I 
think the difficulty upon that point arises 
from the view that Mr. Avory apparently 
takes as to what an objection means in 
this section. I take the view which has, 
I think, been put quite clearly by my 
brother Darling in what he has said in 
reference to Sir Edward Fry's opinion on 
the matter, and I do not think that I 
can improve upon that. Substantially it 
is that the objection is taken, not for the 
purpose of making the Justices parties to 
an opposition, in the sense that they are 
opposing parties to the person who is 
requiring his licence, but simply in the 
nature of a notice that the Justices pro- 
pose to exercise their discretion in that 
matter, and that it is done for the pur- 
pose of enabling them so to exercise 
that discretion. The rules must be dis- 
charged. 

The licence-holders appealed. 



Bancktoerts, JT.C., Avory, K,C.^ Stim- 
son, and W. 0, WtUia, for the licence- 
holder in the first appeal. — It is clear 
from the affidavits that the majority of 
the Justices who took objection to the 
renewal of the licences sat as Judges in 
their own cause. The scheme agreed 
upon by the Justices before the hearing 
was to reduce the number of licensed 
houses in the Farnham district. The 
Justices directed notices of objection to be 
served on all the licence-holders in the 
district, and the question is whether, hav- 
ing done so, they were right in afterwards 
adjudicating on the objections so taken. 
The procedure is dealt with by section 42 
of the Licensing Act, 1872, as amended 
by section 26 of the Act of 1874. The 
decisions are conflicting as to whether 
Justices can thus take objection. There 
is no doubt that as members of the public 
they can do so, but they cannot afterwards 
adjudicate on an objection so taken. If a 
Justice steps into the arena, he must step 
off the bench. By setting on foot the 
power of the Justices to adjudicate on an 
objection, he is to that extent interested so 
as to be disqualified from himself adjudi- 
cating. A dictum of Blackburn, J., in 
lieg. V. Farquhar ^ is said to be in favour 
of the contention that Justices are entitled 
to object, but it does not appear from the 
case whether the Justices who objected 
afterwards sat to adjudicate. In Reg, v. 
E(de8 ^^ Cockbum, C. J., said that the only 
grounds upon which the Justices had a right 
to entertain an objection to the renewal 
of a certificate were the four mentioned 
in section 8 of the earlier Act of 1869 ; 
and that, although by the practice founded 
upon a dictum in Reg, v. Farquhar ^ an 
objection might be made by the Justices 
themselves,i t must be upon one of those 
four grounds. Reg, v. Merihyr Tydfil 
Justices ^^ also shews that the objection to 
the renewal of a licence must be given on 
oath in open Court In Reg, v. Anglesea 
Justices ^ Hawkins, J., expressed a very 
strong opinion that Justices cannot them- 
selves be objectors under the proviso to sec- 
tion 42 of the Act of 1872; but, although 
a contrary view appears to have been 
taken in Booster v. Leche,^ yet that is not a 
satis&ctory decision, because neither in 
the course of the argument nor in the 
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judgments of the Court did it appear 
whether the Justices who had been the 
objectors afterwards sat and adjudicated. 
Moreover, Beg. v. Anglesea Justices '* was 
not referred to at all. The legislation, as 
pointed out by Lord Bramwell in Sharp 
V. Wakefield,* contemplated that, as a rule 
and as a practice, licences would be 
renewed, and also that there was nothing 
in subsequent legislation to shew that the 
discretion to refuse was taken away 
— see also BouUer v. Kent Jttstices,^^ 
The presence of one interested Justice 
would render the Court improperly con- 
stituted and vitiate the proceedings — Reg, 
V. London County Council; Akkeradyky 
Ex parte,^^ Royal Aquarium Society v, 
Parkinson [l892].*^ The Justices have to 
decide judicially whether or not the 
objection made is well founded, and some- 
thing which might bias the mind of one 
of the Justices would invalidate the pro- 
ceedings — Leeson v. General Council of 
Medical Educationj^^ AUinson v. General 
Council of Medical Education,^* Reg, v. 
Fraaer,^* Reg, v. Ferguson^^^ and Rex v. 
Sunderland Justices [l90l].^^ The case of 
Reg, V. Walsall Justices [i854] ^* shews 
that Justices cannot pass a resolution and 
then act upon it afterwards, even though 
they hear evidence ; the discretion must 
be exercised in a reasonable manner — Reg, 
V. Sylvester [1862].*^ The Justices here 
violated the common -law rule that a person 
shall not act in his own cause, and they also 
violated section 42 as to not hearing 
evidence except on oath. 

There are four separate grounds upon 
which the action of the Justices is im- 
peached. 

The first groand is that Justices who 
are members of the tribunal that is 
bitting cannot themselves be objectors 
under section 42, sub-section 2 of the Act 
of 1872. The true construction of this 
provision is that the objection must come 
from some person outside the tribunal 
itself, and the proviso merely deals with 
the case of the outside person having 
omitted to give a notice of opposition to 
the licensed person seven days before the 

19) 61 L. J. Q.B. 409; [1892] 1 Q.B. 431. 

(20) [1901] M.C. 233; 70 L. J. K.B. 946; 
[1901] 2 K.B. 367. 

(21) 24L.T. (o.s.)lll. 

(22) 81 L. J. M.O. 93. 



meeting, in which case it is provided that 
the Justices may adjourn the matter and 
require the attendance of the licensed 
person when his case will be taken, ** as 
if" the notice of opposition had been 
given in due time before the meeting. 
The only case in which this point has 
been considered is Reg, v. Anglesea 
JusticeSy^ by Hawkins, J. In Reg, v. 
Farquhar ^ the only question raised was 
whether the Justices could refuse to 
renew the licence without any notice at 
all to the licensed person, and Black- 
burn, J., there carefully guarded himself 
against any positive expression of opinion 
on the present point. The point did not 
arise in Baxter v. Lecke^ as in that case 
there was a notice of opposition by an 
outside person. 

The second ground is that Justices who 
object cannot adjudicate upon their objec- 
tion. There is a difference between the 
case of an application for a new licence 
and the case of an application for a 
renewal. In the former case the licensing 
Justices may refuse the application with- 
out any evidence, but in the latter case 
the presumption is that the licence will 
be renewed, and the burden of proof lies 
upon those who object to the renewal — 
Evans v. Conway Justices [l90o].*^ This 
being so, it is impossible for Justices, who 
are themselves objectors, to impartially 
decide whether they, as objectors, have 
satisfied the burden of proof — Reg, v. 
County Antrim Justices}* 

The third ground is that the Justices 
were biassed in the legal sense. Having 
previously determined to refuse some of the 
licences, they were not in a position fairly 
to consider each case. It is not necessary 
to shew that the Justices were in fact 
biassed. It is enough if it be shewn that 
there was a reasonable probability of 
bias — Leeson v. Gen&ral Council of Medical 
Education ^^ and AUinson v. General 
Council of Medical Education,^^ IMLore- 
over, the Justices, having determined to 
refuse the renewal of a certain number of 
licences, proceeded to collect evidence, 
whereas section 42 of the Act of 1872 
expressly provides that they shall not 
receive any evidence which is not given 
on oath. It is impossible to say what 

(23) 69 L. J. Q.B. 636 ; [1900] 2 Q.B. 224. 
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influence such evidence not upon oath, 
and not subject to cross-examination, may 
have had upon their minds. 

The fourth ground is that one of the 
Justices (Mr. Bentall) was disqualified 
by reason of his attendance at a meeting 
at which it was resolved to support the 
action of the Justices. 

DiHumal appeared for the appellants 
in the other eight appeals. 

LoWy E,C. {HoMer with him), for the 
respondent Justices. — The effect of the 
argument on behalf of the licence-holders 
is that the absolute discretion of the 
licensing Justices to refuse to renew has 
ceased to exist since the Act of 1872 was 
passed, unless some absolutely independent 
person opposes the renewal. Prior to the 
Act of 1872, the Alehouse Act, 1828, was 
the governing statute, and under it the 
only parties concerned in licensing matters 
were the licensing Justices on the one 
hand, who protected the interests of the 
public, and the publican on the other. 
When the Act of 1872 was passed the 
Legislature took into consideration, first, 
that it was a hardship upon the licence- 
holder that he should be obliged each year 
to attend personally te apply for the 
renewal of his licence ; and secondly, that 
an independent person might desire to 
come before the Justices to oppose the 
renewal ; and accordingly section 42 deals 
with both these matters. It relieves the 
licensed person from the necessity of 
attending, and it makes provision for the 
case of an objection from some outside 
person, and then it goes on to say that 
*' subject as aforesaid . . . the powers 
and discretion of Justices relative to such 
renewal shall be exercised as heretofore." 
It was never intended by the section to 
cut down the discretion which the Justices 
previously had as to renewals. It is 
submitted that the Justices may still 
refuse a renewal, although there is no 
evidence or no objection made, in as full 
a manner as they might refuse an appli- 
cation for a new licence. This view is 
supported by Reg. v. AngUaea JwiiceB^^ 
though it is not necessary to go so far in 
the present case. If section 42 does not 
contain the whole law governing renewals, 
it would follow that the Justices could not 
adjourn unless there was an objection by 



some outside objector. Boulter v. Kent 
JuattGce^^ shews that the objector is no 
party to the proceedings. The decision 
of the Justices must, it is true, be judicial, 
but that does not mean that when the 
Justices know of their own knowledge 
that the number of public- houses in a 
neighbourhood is too large they cannot 
act upon that knowledge. Section 42, sub- 
section 3, does not upon its true coostruc- 
tion prevent them from taking judicial 
notice of matters of general knowledge. 
The prohibition against receiving evidence 
not given on oath is very different from a 
prohibition against exercising their dis- 
cretion upon anything except such evi- 
dence. It cannot be that a Justice who 
has heard a conviction for drunkenness 
on the premises is not to communicate 
the fact to his colleagues. Moreover, 
there was evidence before the Justices 
upon this point, and they were not as a 
fact guided in their decision by anything 
but evidence taken on oath and admis- 
sions. All the £su;ts stated in the report 
were proved by witnesses at the hearing. 
With regard to the allegation that the 
Justices had prejudged the matter and 
had predetermined to refuse some of the 
licences, it cannot be suggested that, when 
the matter is one on which every one 
living in the district must have an opinion, 
such an opinion disqualifies a Justice 
from acting. It was a part of the public 
duty of the Justices to have some know- 
ledge upon the subject. It was impossible 
for them to have such knowledge without 
forming an opinion, and in these circum- 
stances such an opinion cannot amount to 
bias. The cases cited in which objections 
to Justices on the ground of bias have 
been sustained are all cases of personal 
opposition to some specific licence, and for 
that reason do not apply here. 

Further, the proper remedy of the 
licence holders was by appeal to quarter 
sessions, and, that being so, mandamue 
will not liQ—Reg, v. SmUh,^ If the Jus- 
tices had refused to hold the licensing 
meeting, mandanms would lie ; but where 
they have held it, and to all appearance 
done their duty, it will not. Nor will 
the Court grant a mandamue to Justices 
who are biassed, for, as they are disqualified 
by their bias from hearing and determining 
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the matter, such a proceeding would be 
nugatory. 

[Whiffen v. Mailing Justices [l89l],*< 
Daykin v. Parker [i894],25 and Rex v. 
BitJiop of Chester [l727] *^were also cited.] 

Avoryy K.C,^ in reply, referred to Reg, 
V. Meyer [l875]'^ and Reg, v. Huggins 

Cur. adv, wit. 

On June 23, 1902, the following judg- 
ment was read by 

Collins, M.R. — This is an appeal from 
the decision of the Divisional Court dis- 
charging a rule for a m%ndamus addressed 
to the licensing Justices of the Farnham 
Petty Sessional Division of the County of 
Surrey, calling upon them to shew cause 
why a writ of fnandamus should not issue 
commanding them to hold a further ad- 
journment of the annual licensing meeting 
and to hear and determine according to 
law certain applications for the renewal of 
licences. The case is one of importance, 
as the question raised goes to the root of 
the law and practice in the matter of the 
renewal of licences. The circumstances 
are shortly these : In February, 1891, a 
letter was addressed by the clerk of the 
peace of the county to the clerk of the 
Farnham Justices informing him that the 
attention of the county licensing com- 
mittee had been called to the large num- 
ber of licences existing in the parish of 
Farnham and Farnham Rural, pointing 
out that the proportion was largely in 
excess of any other parish in the county, 
and stating that it was the opinion of the 
committee — that is, the confirming com- 
mittee — that steps should be taken where- 
by the licences of a substantial number of 
nuch houses should be discontinued, and 
inviting the Justices to consider this ques- 
tion at their next annual licensing meet- 
ing. The Justices, as appears by the 
affidavit of their chairman, addressed 
themselves to the consideration of the 
question raised by this letter, and ap- 
pointed a committee to consider the sta- 
tistics referred to in the letter. Upon the 
report of this committee, which was unani- 

(24) 61 L. J. M.C. 82: [1892] 1 Q.B. 303. 

(25) 63 L. J. M.C. 246 ; [1894] 2 Q.B. 566. 

(26) 2 Strange, 797. 

(27) 1 Q.B, D. 173. 

(28) 64 L. J. M.C. 149 ; [1895] 1 Q.B. 563. 



mously adopted, the committee were 
authorised to enquire into the condition, 
position, and circumstances of each 
licensed house in the Farnham district, 
which they accordingly proceeded to do — 
first, by framing questions addressed to 
the owners of the houses, and afterwards 
by personal inspection, the results of 
which were duly reported to the licensing 
Justices, with recommendations which 
were adopted by them with one dissen- 
tient. It is clear from their report that 
they were of opinion that the only fair 
and satisfactory way of dealing with the 
question was to cause objections to be 
served on all the owners of licensed 
houses, so that the case of each of them 
might be formally enquired into, and for 
this purpose authority was given to the 
Justices' clerk to object to such renewals 
on the general ground that the houses 
were not required, and also on special 
grounds set out in the notice. These 
objections were signed by the clerk, 
stating that he was acting under the 
instructions of the Justices present at the 
annual licensing meeting. At the general 
annual licensing meeting held on March 1 
a certain Mr. Hayes objected to the 
renewal of all the licences in urban 
Farnham, and the chairman of the Jus- 
tices, on behalf of the Justices, made 
objection to the renewal of the forty-five 
licences in the Farnham urban district, 
stating that the reason why the Justices 
thus raised objections was *' in order that 
every one of the licensees might have 
equal opportunities of giving evidence 
before them, and the Justices might thus 
be enabled to decide with justice and 
fisiirness," and the meeting was accordingly 
adjourned until March 14 following, and 
instructions were given to Mr. Miaison, 
the deputy clerk, to serve formal notice 
in each case, requiring the licensees to 
attend in person and stating the grounds 
of objection. When the cases came on 
for hearing evidence on oath was given in 
support of the objections, and questions 
were put by the chairman based on the 
facts collected by the committee. A copy 
of the report itself had been placed by 
the Justices in the hands of counsel for 
the applicants. The rule nisi was obtained 
on the ground that the Justices were 
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incapacitated from dealing with the ques- 
tion of the renewal of licences, inasmuch 
as they were at once parties and judges, 
that they had acted upon evidence not 
taken upon oath as provided by sub- 
section 3 of section 42 of the Licensing 
Act, 1872, and that they must be deemed 
in law to be biassed on the ground that 
they had predetermined to refuse the re- 
newal of some of the licences and had 
already enquired into the cases. There 
was also a particular objection to one of 
the magistrates, which I will deal with, if 
necessary, later on. 

In considering how £Eur these points are 
material it is necessary to understand 
precisely what is the character in which 
the Justices are required by law to deal 
with questions of renewal. Whatever 
views may have been held as to their 
position before BouUer v. KeftU Justices *® 
was decided in the House of Lords, it is 
now dear that in the granting or refusing 
of renewals the Justices do not sit as a 
Court, and that the transaction itself is in 
no sense a lis to which there are parties. 
The objector is not a *' party " ; his func- 
tion is merely to inform the mind of the 
tribunal to enable it rightly to exercise its 
discretion whether to grant the privilege 
of a licence or not. This point is so mate- 
rial to the true appreciation of the car- 
dinal consideration in these cases that I 
propose to read one or two passages from 
the judgment of Lord Halsbury, L.C., 
and Loni Herschell in the case I have 
just referred to. Lord Halsbury said: 
" The difference between the procedure of 
a Court and of the licensing meeting is 
not only one of nomenclature. Where 
justices are acting as a Court of any sort 
they must proceed according to the regular 
rules which are applicable to all Courts of 
justice ; but in respect of an application 
for a licence or its refusal they may, and 
constantly do, receive representations not 
on oath." He then quotes Lord Kenyon, 
who in 1790, in the case of Eex v. 
Downes^^ when holding a licence bad 
because it was granted at a private meet- 
ing, did not rely upon the general prin- 
ciple that all Courts of justice must be 
open, but upon the ground that the sta- 
tute directed it, and added that the con- 
(29) 8 Term Hep. 560. 



struction of the then statute law was 
advantageous to the public because it was 
" of importance to the public that licences 
of this sort should be granted openly, and 
not by stealth, in oi^er that they may 
have an opportunity of objecting to the 
granting of these licences to particular 
persons on the ground of unfitness." He 
adds: "The Acts referred to by the 
learned Judges were repealed by the Act 
of 1828. But a careful distinction ap- 
pears to me to always have been reserved 
between the same bodies acting as a Court 
and deciding questions of licensing at a 
licensing meeting of the justices." Further 
on he says : " if I am right in the dis- 
tinction I have drawn between a magis- 
trates' meeting for licensing purposes and 
Courts, although consisting of the same 
persons, it would be the height of absur- 
dity to suppose that the Legislature 
intended to include in the definition, and 
to make applicable to that definition, per- 
sons who were, in fact, justices of the 
peace, but who in the particular matter 
here referred to, namely, ' licensing,' were 
not occupying the position of judges at 
all, but were exercising the discretionary 
jurisdiction as to how many publichouses 
they would permit in a district, or what 
persons should carry them on." Lord 
Herschell said as follows: *' Persons ob- 
jecting to the grant of a licence are not, 
I think, parties to the proceedings on the 
application in any proper sense of the 
term. The question is not one inter partes 
at all. The justices have an absolute dis- 
cretion to determine, in the interest of 
the public, whether a licence ought to be 
granted, and every member of the public 
may object to the grant on public grounds, 
apart from any individual right or interest 
of his own. The applicant seeks a privi- 
lege. A member of the public who objects 
merely informs the mind of the Court to 
enable it rightly to exercise its discretion 
whether to grant that privilege or not. 
A decision that a licence should not be 
granted is a decision that it would not be 
for the public benefit to grant it. It is 
not a decision that the objector has a 
right to have it refused. It is not, pro- 
perly speaking, a determination in his 
favour. It is, I think, a £eJlacy, to treat 
the refusal as necessarily induced by a 
Q 
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particolar objector. Every member of 
the local communitj might object. Would 
they all then become ^ the other party ' t 
There is, in truth, no 2m, no controversy 
inter partes^ and no decision in favour of 
one of them and against the other, unless, 
indeed, the entire public are regarded as 
the other party, for if a licence be refused 
on the ground that it was not needed to 
supply the legitimate wants of the neigh- 
bourhood, the decision is really in favour 
of the public at large. The provision 
contained in section 2 seems then to me 
an additional reason for holding that an 
appeal from the 'act' of the justices in 
refusing a licence is not an appeal from a 
* conviction or order ' of a Court of sum- 
mary jurisdiction." The standard, there- 
fore, to be applied in determining whe- 
ther Justices have incapacitated themselves 
from dealing with the renewal of licences 
is not in any sense that applicable to 
Judges dealing with litigation. 

Moreover, their position in relation to 
the right of objecting is not res irUegra. 
Since Beg, v. Fa/rqvhar^ at all events, 
decided in 1874, the practice has been 
that they might, where circumstances re- 
quired it, themselves make, or cause to be 
made, an objection ; at all events, provided 
they adjourned for the purpose of hearing 
it, and caused the necessary notice to be 
served requiring attendance upon a future 
day. I think this practice was founded 
on a true view of the law for reasons which 
I will state hereafter, but, whether it is 
or not, I think it has been treated as law 
for nearly thirty years, and ought not to 
be now disturbed. In Reg, v. EaleSj^"^ 
decided in 1880, it is thus referred to 
by Chief Justice Cockburn. He said: 
'^and although, by the practice founded 
upon a dictum in the case of JReg. v. 
Farquhar,'' an objection may be made by 
the Justices themselves, it must be upon 
one of those four grounds " (it was a case 
under the Act of 1869), " and the par- 
ticular ground of such objection should be 
notified to the appellant in order that an 
opportunity may be given to meet it." 
He there treats the practice as established, 
and in no way dissents from it. It has 
been treated as law in more than one case 
referred to in argument, and was formally 
decided to be so in 1898 in Baxter v. 



Zeehe,^ It is true that a different view 
was taken by Mr. Justice Hawkins in 
Eeg, V. Angleeea Jtutieee.^ But in the 
same case that learned Judge upheld a 
decision based upon a notice given by the 
chief constable apparently at the instance 
of the licensing Justices themselves. And 
on the general question whether there is 
such incompatibility between the position 
of the Justices who adjudicate and that of 
an objector that the two cannot be com- 
bined, it seems to me to be immaterial 
whether the objection is made personally 
by the Justices or by somebody else at 
their instance; and from the reported 
cases it seems to be a very common 
practice, and one that has never been 
questioned, for the objection to be made 
at the instance of the Justices, if not in 
their name. The observations of Mr. 
Justice Hawkins in the case referred to 
are very valuable as to the discretion of 
Justices, and their right to discuss among 
themselves matters affecting the ex- 
pediency of renewals, and their right to 
take steps to have a full investigation of 
them. On the same point Lord Halsbury, 
in Sharp v. WakeMd,^ said : " By the 
express language of the statute which is 
still the governing statute, the grant of a 
licence is expressly within the discretion 
of the magistrates. For reasons to be 
stated presently, I am of opinion that no 
legislation has ever altered that provision ; 
but if one were to argue a priori^ what 
possible reason could there be for limiting 
the discretion of the Justices to the first 
grant of the licence? It is not denied 
that for the purpose of the original grant 
it is with in the power and even the duty 
of the magistrates to consider the wants 
of the neighbourhood with reference both 
to its population, means of inspection by 
the proper authorities, and so forth." 

The key to the position appears to be 
that the J ustices in dealing with licences 
are not a judicial body; that they are 
deliberately appointed because from their 
circumstances they are likely to have 
local knowledge ; and it cannot have been 
the intention of the Legislature that they 
should divest themselves of all such know- 
ledge in dealing with questions of licences. 
It would be a great public misfortune if 
they were bound to determine the ques- 
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tion merely on materials provided by the 
individual who happened to object, and 
were constrained to sit by in silence 
although they had reason to suppose that 
there were very good grounds which ought 
to be enquired into before the matter was 
decided ; and yet, if they were debarred 
from making an objection or causing one 
to be made, these fS^ts never could be 
enquired into, and the licence would have 
to be disposed of without the necessary 
investigation. I think, therefore, that 
the practice is not only inveterate, but is 
founded on a true view of the function 
of Justices in relation to the matter. 

If that be so, the standard to be applied 
in considering the question of bias must 
be one which admits the right of the 
Justices to be at one and the same time 
objectors and judges in the sense in which 
they are judges in such matters, and 
therefore the standard laid down in such 
cases as Leeaon'a Case ^^ and AUinaon^B 
C(ue '^ is not applicable to them. They 
fall outside their principle for two 
reasons — first, that they are empowered 
by law to fill the two capacities; and 
secondly, that, rightly understood, the two 
capacities are not incompatible in the 
sense in which in those cases they were 
assumed to be incompatible, because, as 
has already been pointed out, in making 
the objection they do not in any sense 
become parties to the litigation or any- 
thing analogous thereto. They are simply 
taking the only or the best available 
course to enable matters vital to the 
exercise of their discretion to be formally 
and fairly considered openly before them. 
Assuming, therefore, what I regard as 
clearly established by the evidence, that 
what was done by the Justices in this 
case was honestly done to enable them to 
secure a full investigation of the facts for 
the purpose of avoiding the injustice 
which might arise if they had to deal with 
the question without such materials, and 
upon one or more isolated applications 
only, I think they were within their 
rights in doing what they did, and were 
not thereby debarred from sitting and 
deciding upon the question of renewals. 
Their original and fundamental discretion 
in the matter of granting or refusing 
applications for ne^^ licences remains when 



they are invited to deal with renewals^ 
except so &r, and only so far, as it is con- 
ditioned by section 42 of the Act of 1872, 
as amended by section 26 of the Atst of 
1874, which relates to procedure only — 
see Sharp v. WakqfiM.^ In my opinion, 
the course the Justices took involved no 
predetermination of any point, but merely 
secured a full and informed discussion of 
the whole subject. It is not denied that 
on the hearing all the formalities of sec- 
tion 42 were complied with. The- re- 
spondents indeed contend that the Justices 
could have exercised their discretion with- 
out complying with these conditions, but 
I think the case of Evans v. Conway 
Justices ^^ debars them from advancing 
that contention in this Court. I agree, 
therefore, with the dedsion of the 
Divisional Court, and it is not necessary 
to discuss in detail the numerous cases 
which were referred to in argument 
before us. 

With regard to the special objection 
nrged against Mr. Bentall, on the ground 
that he was present at a meeting at which 
certain resolutions were passed upon 
which he did not vote, I think it cannot 
be sustained. 

It is not necessary to express an 
opinion upon the technical objections 
urged against the granting of a mandamus 
in the form prayed for. The appeal must 
be dismissed. 

The following judgment was read by 
Mathew, L.J, — The grounds relied 
upon in support of the appeal were — 
first, that the Justices were prohibited 
from being themselves the objectors to 
the renewal of the licence ; secondly, that 
they were disabled from adjudicating 
upon the grounds of objection; and 
thirdly, that their decision was in- 
validated on the ground of personal 
interest in the result, or manifest bias 
against the applicant. As to the first 
point, if the jurisdiction of the Justices 
depended upon the Act of 1828, there 
would seem to be no question that objec- 
tions to a renewal might be made by the 
bench sitting in open Court, and that 
upon giving the applicant the opportunity 
of being heard, the Justices had an abso- 
lute discretion to grant or refuse the 
Q2 
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renewal. But ft was argued that the 
discretion of the Justices could no longer 
be exercised freely, and that their juris* 
diction was fettered by the provisions of 
the Act of 1872. Attention was called 
to the language of section 42, and it was 
contended that the jurisdiction of the 
magistrates depended upon the objection 
being made by some one who was not a 
member of the bench. No reason was 
given for this supposed change of the 
kw. It would matter nothing to the 
applicant from what quarter the objec- 
tion came. A third pereon would be 
entitled to object without giving a reason, 
and might then withdraw and be no 
party to the subsequent proceedings. 
The grant of a renewal was for the 
magistrates only, and would seem to 
depend in every case upon the result of 
the subsequent enquiry upon sworn tes- 
timony. But it was said that the infer- 
ence from the language of the section 
was dear, and that the object of the Act 
was to provide for a new method of pro- 
cedure in all cases. Section 42, as modified 
by the later Act of 1874, is in the follow- 
ing terms: [His Lordship read the sec- 
tion.] Sub-section 1 would seem to 
assume that an objection might be made 
from, the bench, and that the applicant 
might be required to attend in person 
upon having proper notice given him in 
accordance with sub-section 2. He would 
thus leam the grounds upon which his 
attendance was considered by the Justices 
to be necessary. The proviso in sub- 
section 2 leads to the same conclusion. 
It would appear, therefore, that the Jus- 
tices may entertain any objections to the 
renewal, whether made previously or not, 
and take evidence upon them. Further, 
even if, contrary to what would seem to be 
the true meaning of the statute, sub-sec- 
tions 1 and 2 must be taken to apply 
only when the bench are not the ol>- 
jectors, the last clause in the section 
preserves their former powers and dis- 
cretion. They continue to possess the 
authority conferred upon them by the 
Act of 1828. This is in accordance with 
the valuable judgment of Mr. Justice 
Hawkins in the case of Eeg, v. Angleaea 
Juttices,^ I see no reason to doubt the 
authority of the cases referred to by the 



Master of the Bolls, which sanction the 
conclusion that objections may be made 
from the bench in open Court, and may 
afterwards be investigated upon proper 
notice to the applicant to attend and 
answer the objections. The argument 
for the appellant would involve this con- 
sequence, that the Justices, if there 
were no objector, would be bound to 
renew the licence, though they knew or 
had been furnished with reliable informa* 
tion that the application ought to be 
refused. 

But then it was said that, even though 
objections might be made from the bench, 
the Justices, who were parties to the 
notice to the applicant to attend, could 
not afterwards sit and adjudicate upon 
the application. The procedure would 
have been regular under the Act of 1828, 
and it seems to me that there is no 
ground for saying it was impliedly for- 
bidden by the Act of 1872. But it was 
urged that the enquiry was in the nature 
of the trial of an action between the 
Justices and the applicant, and that those 
who had instituted the proceedings could 
not adjudicate upon what was described 
as their own cause. But, as has been 
laid down in the cases referred to by the 
Master of the Bolls, in licensing cases 
there is no lis, and nothing in the nature 
of a suit or a prosecution. The duty of 
the Justices is to arbitrate impartially, 
not between themselves and the holder 
of the licence, but between that person 
and the public. The fact that the Jus- 
tices had obtained the report which was 
so much complained of by the counsel for 
the appellant was the ground upon which 
we are asked to say that the Justices had 
made themselves parties to the opposition 
in each case, and were attempting to 
adjudicate on their own behalf. The 
form of the report, it was said, shewed 
that the Justices must have arrived at 
the conclusion that the appellant's pre- 
mises were not required, and that the 
subsequent enquiry was only designed to 
support a foregone conclusion. But I 
am wholly unable to adopt this reasoning. 
The report seems to me to contain no 
more than the information necessary to 
enable the magistrates to enter upon the 
consideration of the question whether 
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there were too many licensed houses in the 
district. The document was neutral in 
its character, and contained no indication 
of an opinion as to the claim for renewal 
of the appellant or any other occupier of 
licensed premises. The Justices seem to 
have acted with perfect fairness, and to 
have been guided to the conclusions at 
which they arrived, not by anything con- 
tained in the report, but by the sworn 
evidence laid before them. The objection 
that the Justices had what was described 
as an interest in the result of each en- 
quiry took another shape in the sugges- 
tion that they were shewn to have been 
influenced by bias. There is no ground 
for any such conclusion. The Justices 
proceeded from first to last with com* 
mendable care, and seem to me to have 
had no other motive thiein the desire of 
honourable men to discharge their duties 
faithfully. 

With reference to Mr. Bentall, I agree 
that his temporary presence on the 
bench did not invalidate the proceedings. 
He was not shewn to have committed 
himself to any opinion on the subject of 
enquiry, or to have taken sides, as was 
suggested, against the appellants. It is 
not necessary to deal with the technical 
objections to the application for a manda- 
mu8 which were raised by the learned 
counsel for the respondents. 

The following judgment was read by 
Oozens-Habdt, L.J. — In this case I 
should be content to say that, for the 
reasons assigned by the Master of the 
Bolls, I agree that the appeal must be 
dismissed. But having regard to the 
great importance of the questions which 
have been raised as to the precise powers 
and duties of Justices with respect to 
renewals of licences, it is right that I 
should state shortly, in my own words, 
the conclusions at which I have arrived. 
I do not propose to re-state the facts. It 
cannot be disputed that under the Act of 
1828 the Justices had an absolute discre- 
tion to grant or refuse applications for 
new licences and applications for the 
renewal of old licences. Their functions 
in this matter were administrative rather 
than judicial, and they were entitled to 
rely upon their general knowledge of the 



needs of the locality as well as upon any 
evidence which might be adduced. The 
Act of 1828 is still the governing statute, 
except so far aa it haa been moidified by 
the Acts of 1872 and 1874. With respect 
to new licences, there are very material 
modifications to which it is not necessary 
to refer in detail. With respect to re- 
newals, the material section — namely, sec- 
tion 42 of the Act of 1872, aa amended by 
section 26 of the Act of 1874 — need alone 
be considered. Now in two cases the 
efiect of this section has been discussed in 
the House of Lords. In Sharp v. Wake- 
Jidd ' it was held that the old discretion 
of the Justices under the Act of 1828 was 
not affected, and that section 42 only 
dealt with procedure. The attempt to 
establish a vested right to the renewal of 
a licence, except on some ground personal 
to the applicant, &iled. In Batdter 
V. Kent Juatieei^^ it was held that 
Justices, in granting or refusing to grant 
an application for renewal, are not a 
Court, and that the objector contemplated 
by section 42 is not a litigant, and that in 
short there is no lU, 

Now, in the face of those decisions, it 
has been strenuously argued before us 
that the effect of this section is to pre- 
vent the Justices from exercising their 
discretion and discharging the duties im- 
posed upon them in the public interest, 
unless some outsider appears and objects 
to a renewal, or, in other words, that 
they are powerless themselves to require 
the attendance of the licence-holder with 
a view of considering whether his licence 
should be renewed. I cannot adopt this 
view. It seems to me that there is no 
reason why the Justices should not on 
their own initiative direct the licence- 
holder to attend on a subsequent day, 
inform him of the grounds of objection, 
and then deal with the matter in due 
course at the adjourned meeting. Th«» 
view haa been repeatedly expressed and 
acted upon since 1874 that the Justices 
may themselves start an objection. This 
conclusion seems to me necesfary to 
enable the Justices to perform their 
duty. The House of Lords held in 
Boulter* 8 due ^^ that there is no lie be- 
tween an objector and a licence-bolder, 
and no right to recover the costs 
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occasioned by an unsuccessful objection. 
In short, I regard the objection as merely a 
mode of informing the licence-holder that 
his case will be considered and that he 
must be prepared to deal with certain 
specified points. It is not necessary to 
consider whether the Justices can act 
solely upon their own local knowledge — 
for example, as to the number of public- 
houses compared with the population — or 
whether they must in all cases act upon 
sworn evidence. In the present case the 
evidence was all taken upon oath. If I 
am right in the view that magistrates 
may themselves take, or direct their 
officer or agent to take, objection, all 
difficulty seems to be removed. It cannot 
be wrong to obtain careful and accurate 
information before taking, and with a 
view to taking, such objection. No ques- 
tion of bias as as^ainst a particular licence- 
holder arises. In making the preliminary 
investigation, and considering whether the 
number of licensed houses was in excess 
of the needs of the district, the Justices 
were simply preparing to discharge the 
important duties, mainly administrative, 
imposed upon them by the Act of 1828. 
In directing all the licence- holders to be 
served, and in taking sworn evidence 
upon each separate application, they seem 
to me to have acted with praiseworthy 
care. They were not adjudicating upon 
any rights. They were not prosecutors. 
In truth, there was no prosecution. They 
were only determining whether in the 
public interest a lucrative privilege should 
or should not be conferred. There is no 
ground for suggesting that they exercised 
their discretion capriciously or without 
regard to the circumstances of each indi- 
vidual case or without considering the 
requirements of the locality. 

The separate objection taken to Mr. 
Bentall may be disposed of very shortly. 
He was present at a meeting of the 
Surrey Congregational Union, at which a 
mild and harmless resolution was passed 
expressing satis&ction at the efforts of 
the Famham magistrates to reduce the 
number of licensed houses. He took no 
part in the proceedings, and I think it 
idle to suggest that this in any way pre- 
cluded him from acting as a licensing 
Justice. I may add that in fact he 
retired directly it was brought to his 



mind that any objection could be taken to 
his presence. For these reasons I agree 
with the Divisional Court that the rule 
for a mandamu9 must be discharged. 
Appeals diami88ed. 

Solicitors — W. Montgomery White, agent for 
Kdgar Kempson, Famham, for appellants ; 
Prior, Charch k Adams, agents for Holiest, 
Mason Sc Nash, Famham, for respondent 
Justices. 

IJUported hy F, Cowper 
and Ja$eph Smithy E$q$,, 
BarrUteri-at'Lafc, 



Joyce, J. '\ 

1902. I DEVONPORT COEPOBA- 

Feb. 14, 15, 24, 25. ( tion v. tozeb. 
March 26. J 

[71 L. J. Ch. 764.] 

Local GovemmerU — Urban Authority — 
By-laws — Infringement — Laying out '* new 
street *' — Houses Abutting on Pvhlic High- 
ways — Special Remedies under By-laws — 
Injunction — Jurisdiction — Public Health 
Act, 1875 (38 (fe 39 Vict. c. 55), sb. 157 
and 158. 

The defendants^ as owners of a piece of 
land abutting upon two public highways^ 
erected several houses on the land withotU 
altering or interfering wUh the roadway ^ 
or removing the fences, btU making th& 
necessary openings for entrance and exit. 
Under the by-laws of the borough in which 
the kmd was situated, any person laying 
out a " new street " was required to mcUce U 
of a specified width, and in the case of any 
person offending against the by-laws certain 
penalties were imposed, to be recovered by 
summ^ary proceedings. The plaintiffs, as 
the urban authority for the borough, were 
also empowered by the by-laws to remove^ 
alter, or puU down any works done in 
contravention of the by-laws. No pro^ 
ceedings were in fact taken by the urban 
authority for penalties, bttt they alleged 
that the defendants were laying out the tu>o 
highways as " new streets," in contraven- 
tion of the by-laios, and brought an action 
against them claiming an injunction to 
restrain them from so doing, and also 
asking for a dedcaration that the plaintiffs 
were entitled to puU down any work done 
by the defendants in breach of the by4aws i 
— Held, firsts that what Ae defendants 
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had done was not a laying oui of ** new 
streets " within the meaning of the hy-law8y 
OB the word *^ street " prima facie meemi 
that which was intended to he used as a 
road; and seeondlj/j that the Court had 
no jurisdiction to grant am, injunction to 
enforce a breach of by-laws, where special 
remedies for breaches were provided ; and 
therefore the action was misconceived and 
could not be maintained. 

Grand Junction Waterworks v, Hamp- 
ton Urban Council ([1898] M.O. 218; 
67 L. J. Oh. 603; [1898] 2 Oh. 331) 
and Chartered Institute of I^atent Agents 
V. Lockwood (63 L. J. P.O. 74; [1894] 
A.C. 3i7) followed. 

The plaintiffs, acting by their council, 
were the urban authority for the district 
of the borough of Devonport. The de- 
fendants were the owners of a building 
estate at Pennycross, near Devonport, 
known as " Great Three Comers." The 
facts are taken from the judgment of 
Joyce, J., and are as follows : The piece 
of land in question contained a little more 
than three acres and was in the shape of 
a triangle, one side abutting upon a public 
highway for all kinds of traffic, known as 
Ham Lane, and another side upon a 
similar highway known as Tavistock 
Koad, which, prior and down to Novem- 
ber 9, 1900, was a main road leading from 
Devonport to Tavistock, and as such was 
vested in the county council by section 11, 
sub-section 6 of the IjocslI Govern- 
ment Act, 1888. The roadway of Ham 
Lane was within the borough of Devon- 
port, the fence of the defendants' land 
being, down to November 9, 1900, the 
boundary of the borough there. But the 
defendants' land, together with the portion 
of Tavistock Boad upon which the defen- 
dants' land abutted, was within the rural 
district of Plympton St. Mary, the land 
on the opposite side up to the fence of the 
road being in the borough of Plymouth. 

Within the rural district of Plympton 
there were certain by-laws with respect to 
new streets framed under section 157 of 
the Public Health Act, 1875. Such by- 
laws provided inter alia — first, "Width 
applied to a new street means the whole 
extent of space intended to be used or 
laid out so as to admit of being used as a 
public way, exclusive of any steps or pro- 



jections therein, and measured at right 
angles to the course or direction or 
intended course or direction of such 
street." Thirdly, "Every person who 
shall lay out a new street shall lay out 
such street at such level as will afford the 
easiest practicable gradients throughout 
the entire length of such street for the 
purpose of securing easy and convenient 
means of communication with any other 
street. . ." Fourthly, " Every person who 
shall lay out a new street which shall be 
intended for use as a carriage road shall 
so lay out such street that the width 
thereof shall be 36 feet at the least." 
Fifthly, " Every person whoshall construct 
a new street which shall exceed 200 feet 
in length shall construct such street for 
use as a carriage road, and shall, as regards 
such street, comply with the requirements 
of every by-law relating to a new street 
intended for use as a carriage road." 

By-law 90 provided that : " Every 
person who shall intend to lay out a 
street shall give to the sanitary authority 
notice in writing of such intention." Such 
person had to deliver plans and sections 
drawn in a certain way, and to " shew on 
every such plan the names of the owners 
of the land through or over which such 
street shall be intended to pass, the in- 
tended level and width, the point of the 
compass, the intended mode of construc- 
tion, the intended name of the street, and 
its intended position in relation to the 
streets nearest thereto, the size and 
number of the intended building lots, and 
the intended sites, height, class, and nature 
of the buildings to be erected therein and 
the intended height of the division and 
fence walls thereon." 

Then, by-law 97 provided thou . ** Every 
person who shall offend against any of the 
foregoing by-laws shall be liable for every 
such offence to a penalty of 5/.," which 
was to be obtained by proceedings before 
the Justices therein mentioned. 

By-law 98 provided that : " If any work 
to which any of the by-laws relating to new 
streets and buildings may apply be begun 
or done in contravention of any such by- 
law," the authority, after giving certain 
notices and the defendant failing to shew 
sufficient cause, was empowered, " subject 
to any statutory provision in that behalf 
to remove, alter, or pull down such work." 
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By Part Y. of the Devonport Corporation 
Act, 1900, it was in effect enacted that ad 
from November 9, 1900, the date of the 
commencement of that part of the Act, 
the boundaries of the borough and parish 
of Devonport should be extended so as to 
comprise the piece of land in question — 
that is to say, Great Three Comers be- 
longing to the defendants, and the portion 
of Tavistock Road adjoining thereto, the 
land on the opposite side of that road 
remaining as it was previously in the 
borough of Plymouth. Section 43 of the 
Act incorporated article 12 of the Devon- 
port Extension Order, 1898, which order 
was confirmed by the Local Government 
Board's Provisional Order Confirmation 
(No. 10) Act, 1898. The combined effect 
of the said section 43 ancf of the said 
article 12 was to provide that all by-laws 
and regulations, and any list of toUs and 
table of fees made by the corporation 
which, at the commencement of the 
Devonport Corporation Act, 1 900, should 
be in force in the existing borough, should 
thenceforth apply to the borough as ex- 
tended by the last-mentioned Act until or 
except in so far as any such by-laws or 
regulations, or lists of tolls or table of fees, 
might be altered or repealed, and all by- 
laws and regulations made by the council 
of the said rural district should on that 
date cease to be in force or have any effect 
in any part of the added area, but without 
prejudice to anything duly done there- 
under, provided that any proceedings 
which might have been taken by the 
council of the said rural district against 
any person for any offence against such 
last-mentioned by-laws and regulations 
committed before the commencement of 
Part V. of the Devonport Corporation 
Act, 1900, might be taken by the plain- 
tiffs as if those by-laws and regulations 
had remained in force, and the plaintiffs 
had been substituted therein for the local 
authority of the added area. The defen- 
dants' land, though now within the 
borough of Devonport, was at a consider- 
able distance from any town. The by- 
laws of the borough of Devonport, though 
differently numbered, were, so feur as 
material to this case, for all practical 
purposes to the same effect as the by-laws 
of Plympton. 
The defendants, prior to November 9, 



1900, erected certain houses upon their 
own land abutting on Ham Lane and 
Tavistock Road, and deposited the neces- 
sary plans with the rural authorities 
The fences on either side of the roads were 
left, but the necessary openings for en- 
trance and exit were made. 

The rural authority instituted no pro- 
ceedings for penalties under the by-laws, 
but commenced this action and claimed 
as follows : First, an injunction to restrain 
the defendants, their servants, workmen, 
and agents, from erecting or continuing 
the erection of any building upon, and 
from laying out any new street intended 
for use as a carriage road upon or in 
f connection with the defendants' said estate, 
without having previously delivered to 
the plaiutifffl, in accordance with the said 
by-law, and obtained their approval of, 
proper plans and sections of such building 
and street respectively, and from laying 
out or constructing any such street as 
aforesaid, so that the width thereof should 
be less than thirty-six feet, or being a 
street exceeding two hundred feet in 
length and intended to form the principal 
approach or means of access to any 
domestic building, public building, or 
building of the warehouse class, with a 
carriage road of less than twenty- four feet 
in width or without a footway on each 
side thereof of a width not less than one- 
sixth of the entire width of such street, or 
otherwise in contravention of any of the 
provisions of the said by-laws ; secondly, an 
order on the defendants to remove, alter, or 
pull down all works begun or done by the 
defendants as aforesaid contrary to the said 
by-laws, or any of them ; and thirdly, 
alternatively, a declaration that the plain- 
tiffs were entitled to remove, alter, pull 
down, or otherwise deal with any works 
begun or done by the defendants as afore- 
said, contrary to the provisions of the said 
by-laws or any of them. 

Macmorrcm, K,C.^ Hughes, K.C.f and 
I{. J, Parker, for the plaintiffs. — What 
the defendants are doing is in effect to lay 
out these two former highways as new 
streets; consequently they are subject to 
the regulations laid down in the by-laws 
as to new streets — Eobinean v. Barton 
Local Board [isss].^ The mere building 
(1) 53 li. J. Ch. 226; 8 App. Cas. 798. 
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of one or two houses would not constitute 
the making of a new street, but there is 
evidence here of the intention to turn the 
old highway into a new street and to 
carry out a scheme of building — Williama 
V. Fowning [1883],^ Si, George*8 Local 
Board v. BaUaird [l895],^ and Eendon 
Local Board v. Pounce [i889j.^ An action 
such as the present is a suitable mode of 
trying a question of this character — 
Cooper V. WhiUingham [isso]/ Haywwrd 
V. East London Waimrworks Co. [l884],^ 
and Stevma v. Chown [i90ll7 

[Reference was also made to GozuU v. 
Maldon Urban Sanitary AufhorUy [l894] ^ 
and Bromley Local Board Y. Lloyd [i892].^] 

DanchcerUy K.C.j and A, 6len^ for the 
defendants. — This is not the proper mode 
of enforcing by-laws. Whatever the defen- 
dants have done has been done on their 
own landy and unless prohibited by the 
by-laws is right. In point of law they 
have not conti*avened the by-law as to 
the width of the street being thirty-six 
feet. Under the Public Health Act, 
1875, ss. 150 and 154, the plaintiffs, as 
the local authority, can purchase this strip 
of land next to the highway, and throw 
it into the street — QuiTUon v. Bristol Cor- 
poration [1874]J0 

No doubt an old highway may become a 
new street under section 157 of the Public 
Health Act, 1875, which deals with the 
lapng out of streets ; but here there has 
been no laying out of a new street. There 
is no jurisdiction in the High Court to 
grant the injunction asked. TheAttomey- 
Qeneral should have been a party to this 
action. The breach of by-laws is a 
criminal matter — Mellor v. Denham 

[1880],^^ Wallaeey Local Board v. Gracey 
1887J,*' and Tottenham Urban Council v. 
Williamson d; Sons [l896].^^ The local 
authority is not injured here, and has no 
proprietary rights or interests — AtL-Gen, 

(2) 48 L. T. 672. 

(3) 64 L. J. Q.B. 647 ; [1896] 1 Q.B. 702. 

(4) 42 Ch. D. 602. 

(6) 49 L. J. Ch. 762 ; 16 Ch. D. 601. 

(6) 64 L. J. Ch. 623 ; 28 Ch. D. 138. 

(7) 70 L. J. Ch. 671 ; [1901] 1 Ch. 894. 

(8) [1894] 1 Q.B. 327. 

(9) 66 L. T. 462. 

(10) 43 L. J. Ch. 783 ; L. R. 17 Eq. 624. 

(11) 49 L. J. M.C. 89; 5 Q.B. D. 467. 

(12) 66 L. J. Ch. 739 ; 36 Ch. D. 693. 

(13) 66 L. J. Q.B. 691 ; [1896] 2Q.B. 363. 



v.Zo^an[i89i].^'* The plaintiffs rely mainly 
upon the three cases of Cooper v. Whitting- 
ham^^ Hayvxvrd v. East London Water- 
toorks Co.,^ and Stevens v. Chown ^ ; but 
the Courts have held that the second ex- 
ception to the general rule as to penalties 
for new offences created by statute, stated 
in Cooper v. WhiUingham^^ is no longer 
valid — North London Railioay v. Great 
Northern Railtoay [1883] " and KiUs v. 
Moore [iS94].^^ In this last case it was 
held tluit section 25, sub-section 8 of the 
Judicature Act, 1873, did not enlarge the 
jurisdiction of the Court so as to enable 
it to grant an injunction where it could 
not have done so before. Similar ques- 
tions of the jurisdiction of the Court to 
interfere by^ injunction have been dis- 
cussed in Austria (Emperor) v. Day 
[l86i] 17 and Chartered Institute of Patent 
AgerUs v. Lockwood [l894].*® Where 
special remedies have been provided by 
statute, they alone must be resorted to — 
Barraclough v. Brown [l897],^® Pasmore 
V. Oswaldtwistie Urban Council [l898],^° 
and Grand Junction Waterworks v. 
Hampton Urban Council [l898].^^ 

Lastly, with regard to the by-laws, a 
reasonable construction must be put upon 
them. The defendants, if they had laid 
out these roads, would have been guilty 
of a trespass — Harrison v. Rutland (Duke) 
[1892].^' What the defendants have done 
is not an infringement of the by-laws, and 
does not come within them — Taylor v. 
Metropolitan Board of Works [l867],*^ 
Davis v. Greenunch Board of Works 
[1895],^^ and Reg, v. Tynemouth Rural 
Council [1896].^^ The case of Gozzett v. 
Maldon Urban Sanitary Autliority ^ is a 
strong authority in our favour, and the 
fsLcts are similar to the present case. 

Macmarran^ K.C., in reply. — The local 
authority are bound to enforce the by- 
laws, and have sufficient proprietary 

(14) [1891] 2 Q.B. 100. 

(15) 62 L. J. Q.B. 380; 11 Q.B. D. 30. 

(16) 64 L. J. Ch. 152 ; [1896] 1 Q.B. 263. 

(17) 30 L. J. Ch. 690 ; 3 De G. F. & J. 217. 

(18) 63 L. J. P.C. 74 ; [1894] A.C. 847. 

(19) 66 L. J. Q.B. 672; [1897] A.C. 616. 

(20) 67 L J. Q.B. 635 ; [1898] A.C. :;87. 

(21) [1898] M.C. 218; 67 L. J. Ch. 603; 
[1898] 2 Ch. 331. 

(22) 62 L. J. Q.n. 117; [1893] 1 Q.B. 142. 

(23) 36 L. J. M.C. 53 ; L. R. 2 Q.B. 213. 

(24) 64 L. J. M.C. 267; [1896] 2 Q.B. 219. 

(25) 66 L. J. Q.B. 646 ; [1896] 2 Q.B. 451. 
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interest to enable them to bring this 
action for an injunction. 

[He referred to Jowett v. Idle Loocd 
Board [l888],26 Eieharday.Kessiekllsss],^'' 
Yahbicom v. King [l899],** Barton Regis 
Rural CounoU v. Stevens [18961,*^ FoUce- 
stone CorporaUon v. Woodward [1872],'® 
and Clerkenwell Vestry v. Edmondson 
[1902].'^] Cur. adv. vult. 

March 26. — Jotcr, J., after stating the 
facts as above set out, continued : Now, 
it is alleged that the defendants, prior to 
November 9, 1900, had commenced to 
lay out and construct, and were then 
laying out and constructing, Ham Lane 
and Tavistock Road as new streets in a 
manner which contravened the by-laws of 
Plympton and also of the borough of 
Devonport. What they had really done 
and were doing was to erect certain 
houses upon their own land without 
removing the fence on either side, but 
making the necessary openings here and 
there so as to provide means of entrance 
to and exit from the houses that were 
being built. They have done nothing 
more than this, and, in particular, they 
have not attempted to alter or interfere 
with the roadway either of Ham Lane 
or Tavistock Road, and, as it appears to 
me, they would have been liable to be 
indicted, and to an action for an injunc- 
tion, if they had done so, or had in any 
way interfered with the laying out or 
construction of either of these highways. 
In reference to the erection of the defen- 
dants' houses, considered merely as houses, 
proper plans had been deposited with, 
and all necessary notices, if any, given to 
the rural authority, under the by-laws re- 
lating thereto. Such authority, in fact, 
did not formally either approve or dis- 
approve of these plans ; but they insti- 
tuted no proceedings for penalties under 
the by-laws, nor did they do anything 
under the 98th by-law and section 158 
of the Public Health Act, 1875, which 
refers to the erection of buildings in 

(26) 36 W. R. 138, 630. 

(27) 67 L. J. M.C. 48. 

(28) [1899] M.C. 162; 68 L. J. Q.B. 660; 
[1899] 1 Q.B. 444. 

(29) 61 J. P. 698. 

(30) 42 L. J. Ch. 782 ; L. R. 16 Eq, 159. 

(31) Afite, p. 64; 71 L. J. K-B. 198; [1902] 
1 K.B. 336. 



contravention of the by-laws. TJpon 
the transfer effected by the Act of 1900, 
the previous right, if any, of the rural 
authority to take proceedings for penalties 
under the by-laws was transferred to the 
Corporation of Devonport, the plaintifis 
in this action. They have not taken any 
proceedings before the Justices for 
penalties, but have instituted this action, 
seeking by the first paragraph of their 
claim '' an injunction to restrain the de- 
fendantSj their servants, workmen, and 
agents, from erecting or continuing the 
erection of any building upon, and from lay- 
ing out any new street intended for use aa a 
carriage road upon or in connection with, 
the defendants' said estate, without having 
previously delivered to the plaintiff in 
accordance with the said by-laws, and 
obtained their approval to, proper plans 
and sections." This paragraph relates 
both to buildings and the laying out of a 
new street. But it was admitted in the 
course of the argument that there was 
no case for an injunction as to building, 
except if and so far as the buildings 
might contravene the by-laws as to the 
laying out of a new street. I may there- 
fore treat paragraph 1 as a claim to an 
injunction to restrain the defendants from 
laying out Ham Lane and Tavistock 
Road, or either of them, as new streets 
or a new street in contravention of the 
by-laws ; and the question is whether the 
defendants have commenced or threatened 
or intended to do this. 

Now, were the defendants laying out 
or constructing Ham Lane and Tavistock 
lload, or either of them, or any part 
thereof, as '^ new streets " or a *' new 
street" within the meaning of the In- 
laws in reference to the laying out or 
constructing of new streets f It is dear 
that there has not been any laying out 
or constructing by the defendants of a 
new street in the ordinary, popular, and 
natural sense of the words, and that the 
defendants never intended to do anything 
of the kind. In fact, it was the one 
thing of all others which they intended 
not to do. They have not done, and had 
no power to do, anything outside the 
fences of their own land. They have 
simply begun to build within their own 
boundary. No ordinary person would 
think of saying that what they were 



Digitized by 



Google 



THE DUTIES OF MAGHSTRATES, 



S27 



Deyonpobt Oobfobatton v. Tozeb* 

doing was laying out or oonstructing a 
new street, although for anything I know 
the effect of what the defendants are 
doing, in conjunction with what other 
people are doing or may do on the oppo- 
side of Tavistock Boad, may be that at 
some future time the portion of Tavistock 
Boad adjoining the defendants' property 
may be or become a street or even a 
*' new street " within the meaning of that 
term in some Act of Parliament or sta- 
tutory by-law. The word "street" has 
various significations in different Acts of 
Parliament, but prima facie the meaning 
of the word " street " in the by-laws, as 
well of Plympton as of Devonport, with 
respect to the laying out and construction 
of new streets, is, in my opinion, limited 
to what is used or intended to be used as 
roads ; and my reasons for this view are 
those stated by Lord Selbome, L.O., in 
Bobinsan v. Barton Local Board,^ I am 
unable to see how what the defendants 
have done or are doing is laying out or 
constructing a new street or anything of 
the kind within the meaning of the by- 
laws, unless there be some judicial deci- 
sion which compels me so to hold. I do 
not think there is any such decision. On 
the contrary, WiUiama v. Povming^^ 
OozzeU v. Maidon Urban Scmitary Autho- 
rify,^ and St, Georg^i Local Board v. 
BcUlard^ appear to me to support the 
conclusion which I have stated. As to 
paragraph 1, therefore, of the relief 
claimed, the case of the plaintiffs, in my 
opinion, &ils upon the merits ; and as to 
piaragraphs 2 and 3, which are in very 
general terms, it would suffice for me to 
say that the defendants have not been 
shewn to have contravened any by-law. 

But an objection was raised, and it is 
contended on behalf of the defendants, 
that the by-laws in question, and any 
similar by-laws, cannot be enforced in 
this Court by an action on the part of 
the authority for an injunction, but only 
by the special remedies — ^namely, pro- 
ceedings for penalties, and the pro- 
visions as to the removing of work 
done contrary to the Plympton and 
Devonport by-laws, as provided by the 
statute and by-laws, or otherwise by 
an action formerly called an information 
by the Attorney-General. It is obvious 
that by any breach of these by-laws the 



authority, as such, does not sustain any 
damage ; none of its rights of property 
are interfered with, and the public alone 
are injured, if at all. It appears, how^ 
ever, that in various cases injunctions 
have been granted at the instance of local 
authorities to restrain an infringement or 
contravention of by-laws; and I may 
mention particularly ffendon Local Board 
V. Pounce * and Bromley Local Bocurd v. 
Lloyd? The action of St. George* a Local 
Board v. BMard^ previously mentioned, 
which was for an injunction to restrainr 
the defendant from laying out or con-' 
structing a new street of less width than 
thirty-six feet, contrary to the by-laws of 
the plaintiffs, was dismissed by Mr. Jus- 
tice Lawrance-and the Court of Appeal on 
the merits, so no order was there made. 
In none of the cases, however, does any 
such objection appear to have been taken 
to the right of the plaintiffs to maintain 
the action as is now insisted upon. In the 
first place, it is clear, I think, that no 
breach of the by-laws constituted an 
offence or gave a right of action at com^ 
mon law. But any breach of the by-laws 
is a criminal matter, as was held in MeUor 
V. Denham^^ in reference to the contra- 
vention of the by-laws of a school con- 
stituted under the Elementary Education 
Act, 1870. In Doe d. Rochester (Biehop) 
v. Bridges [l83l] '^ it is laid down by Chief 
Justice Tenterden that << where an Act 
creates an obligation, and enforces the 
performance in a specified manner, we 
take it to be a general rule that perform- 
ance cannot be enforced in any other 
manner. If an obligation is created, but 
no mode of enforcing its performance is 
ordained, the common law may, in general, 
find a mode suited to the particular 
nature of the case." This was cited and 
approved by Lord Halsbury and Lord 
Macnaghten in Pasmore v. OsvoaldtwisUe 
Urban Council}^ In Wolverhampton New 
Waterworks Co, v. Hawkesford [1859]" 
the judgment of Mr. Justices Willes con- 
tains the following passage : '' There are 
three classes of cases in which a liability 
may be established founded upon a statute. 
One is, where there was a liability 
existing at common law, and that liability 

(32) 9L. J. (O.S.) KB. 113; 1 B. Ac Ad. 
847. 

(33) 28 L. J. O.P. 242 ; 6 C. B. (N.S.) 836. 
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is affirmed by a statute which gives a 
special and peculiar form of remedy dif- 
ferent from the remedy which existed at 
common law : there, unless the statute 
contains words which expressly or by 
necessary implication exclude the common 
law remedy, the party suing has his elec- 
tion to pursue either that or the statutory 
remedy. The second class of cases is, 
where the statute gives the right to sue 
merely, but provides no particular form 
of remedy : there, the party can only pro- 
ceed by action at common law. But 
there is a third class, viz. where a 
liability not existing at common law is 
created by a statute which at the same 
time gives a special and particular remedy 
for enforcing it. The present case falls 
within this latter class, if any liability 
at all exists. The remedy provided by 
the statute must be followed, and it is 
not competent to the party to pursue 
the course applicable to cases of the 
second class. The form given by the 
statute must be adopted and adhered to. 
The company are bound to follow the 
form of remedy provided by the statute 
which gives them the right to sue." In 
Cooper V. WhiUingham '^ Jessel, M.B., 
says: '^ There was a point not insisted 
upon, but mentioned during the course of 
the argument. It was said that the 17 th 
section of the Act created a new offence 
of importation and enacted a particular 
penalty, and it was argued that where a 
new offence and a penalty for it had been 
created by statute, a person proceeding 
under the statute was confined to the 
recovery of the penalty, and that nothing 
else could be asked for. That is true as 
a general rule of law, but there are two 
exceptions. The first of the exceptions is 
the ancillary remedy in equity by injunc- 
tion to protect a right." That has no 
application to this case. Then he says : 
'* The second exception is that created by 
the Judicature Act, section 25, sub-sec- 
tion 8, which enables the Court to grant 
an injunction in all cases in which it shall 
appear to the Court to be just or con- 
venient." In my opinion, however, after 
the decision in Iforth London Rail- 
way V. Great Northern Railway ^^ and 
Kitte V. Moore,^^ I do not think that 
Cooper V. Whitting?ham * is any authority 
for granting an injunction in such a case 



as the present. At all events, it would 
not be just and convenient to do so ; and 
for that I would refer to what Mr. 
Justice Stirling said in the case of 
Grand -Junction Waterworks v. Hampton 
Urban Council ^i : *• Now, whether or no 
there be jurisdiction in the Court to 
restrain by injunction such an application, 
it seems to me that the granting of an 
injunction in such a case is a matter 
which ought to be done with the greatest 
possible caution, and I respectfully adopt 
the language of the Master of the Rolls 
in that case : ' Where the Legislature has 
pointed out a mode of proceeding before 
a magistrate it is not, as a general rule, 
for another Court to interfere to stop 
that proceeding by injunction.' I desire 
to add that in contests between local au- 
thorities and private owners it seems to 
me that that rule ought to be adhered to 
somewhat strictly. In these matters as 
to building lines the Legislature has pro- 
vided a cheap and short mode of obtain- 
ing a decision on the point in question, 
and it would be a matter of regret if a 
different and more expensive mode of 
obtaining a decision were to be habitually 
resorted to, or resorted to in the absence 
of very special circumstances. I confess 
my own experience, sitting here as a Judge, 
leads me to believe that vestries and 
other local authorities are sometimes too 
ready to embark in costly litigation with- 
out any equivalent benefit to the public 
or the ratepayers whom they represent ; 
and I should be sorry if either private 
individuals or public authorities were, 
when a cheap and speedy mode of settling 
a dispute is provided by the Legislature, 
to resort to a more expensive one. I think, 
therefore, that, in the exercise of the discre- 
tion which is vested in the Court, it ought, 
even as regards the granting of an injunc- 
tion, to be very slow to grant an injunc- 
tion against taking proceedings before the 
magistrate when the Legislature has 
pointed out that as a proper mode of pro- 
ceeding ; " — of course, that is not exactly 
the same case as this, because there an 
injunction was sought against proceeding 
before the Bench — "and a fortiori it 
seems to me that when the Court is 
simply asked to make a declaration of 
right, without giving any consequential 
relief, the Court ought to be extremely 
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cautious in making such a declaration, and 
ought not to do it in the ahsence of any 
very special circumstances/' Then he says 
that that was a case in which, in the exer- 
cise of its discretion, the Court ought not 
to interfere in that way. In the case of 
Chartered InsHtiUe of Faient Agents v. 
Lockwood^^ Lord Herschell says: ''But 
that does not really conclude this case. 
The further question remains which was 
dealt with in some subsequent observations 
of one of the learned Judges, Lord Young, 
whether even assuming that the rule is 
bad, assuming that the name of the de- 
fender was properly erased, assuming that 
he had no right to practise as a patent 
agent, assuming that by doing so he 
rendered himself liable to the penalty 
prescribed, it is open to the Institute of 
Patent Agents and three practising patent 
agents to come to the Court of Session and 
ask for the conclusions to be found in the 
summons of the pursuer. My Lords, 
upon that I confess, with all deference to 
the Lord Ordinary, I cannot but entertain 
a very strong opinion. You have here, 
for the first time, a new offence created — 
the offence of practising as a patent agent 
without being on the register. But for 
the enactment creating that offence, the 
defender has done nothing of which any- 
body would have a legal right to complain 
either civilly or criminally. The Legisla- 
ture, having created that new offence, has 
prescribed the punishment for it, namely, 
a penalty of 20/. Can it possibly under 
these circumstances be open to bring the 
individual, not before the summary Court 
at small expense to determine the question 
of his liability to a 20Z. penalty, but to 
bring him before the Court of Session 
with its attendant expense and to 
ask the Court of Session to make a de- 
claration that he has been breaking 
the law in a manner which the Legis- 
lature has said subjects him to a 
penalty, and, then, having proved that he 
has rendered himself liable to a penalty, 
to ask the Court of Session to interdict 
him, with this result, that if he were to 
offend again he would not be subject to 
the summary procedure and the 202. 
penalty, but would be liable to imprison- 
ment for breach of the interdict? My 
Lords, it seems to me, I confess, scarcely 



necessary to do more than state the con- 
tention to shew that it is impossible that 
it can be supported. If that be the law, 
the number of cases must have been 
almost innumerable in which such a pro- 
ceeding would have been competent, and 
yet it is absolutely unheard of. I will 
not' dwell upon the grave inconveniences 
which would result from sanctioning a 
procedure of that description. The mode 
of procedure and the amount of penalty 
ai*e often regarded by the Legislature as 
of the utmost importance when they are 
creating new offences, and the law would, 
I believe, contrary to their intention, be 
most seriously modified if it were held 
that the party committing a breach of 
that which for the first time is made an 
offence were to subject himself by so 
doing to proceedings of this description 
which might result in a committal to 
prison.'' All that, as it seems, applies to 
the proceedings in the present case. 

Upon the whole, then, I am of opinion 
that this action could not be maintained 
by the corporation, even if it had been 
right upon the merits. 

In regard to paragraph 3 of the claim 
for relief, which asks for a declaration, the 
case of Barradough v. Brown ^^ is an 
authority, I think, that no such declara- 
tion ought to be made; and I have 
already read what Mr. Justice Stirling 
said in the case of Grand Junction Water- 
works v. Hampton Urban CouncU^^ in 
reference to making declarations of right 
under similar circumstances. 

The result is that, in my opinion, this 
action is altogether misconceived, and 
must be dismissed with costs. 
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DaBLIKQ, J. I EDOILL V. 

ChANKELL, J. > J. AND G. ALW ABD, 

1902. I LIM. 

June 24. ) 

[71 L. J. K.B. 690.] 
Shipping — Seaman — Fishing Boat'B 
Agreement — Order to he on Board at 
Specified Time — Failure to he on Board 
— Wilful Dieohedience — Liability to Im^ 
priaonment — Merchant Shipping Act, 1894 
(57 <fc 58 Vict. 0. 60), «. 376, iuha. (1), (a), 
(6),(i). 

A seaman engaged to serve on a fishing 
boat waSy when on hoard the hoot in dockj 
ordered hy the foreman manager of the 
oumersy acting on hehalf of them and of 
the master^ to be on board at a specified 
hour on the foUovoing day^ when the boat 
was to start on a fishing voyage. He did 
not go on board <U all on thcU day. He 
was thereupon charged under section 376, 
sub-section (I), clause {d) of the Merchant 
Shipping Act, 1894, with the offence of 
" wilful disobedience" which was punish- 
able by imprisonmnent. The Justices found 
as a fact that he had disobeyed the order 
wilfully and without excuse. On behalf of 
the seaman it was contended that he was 
wrongly charged under clause (d) of the 
sub-section, as the boat was in port, and it 
was not proved that an order had been 
given to him on board by the master ; and 
that if he had commiUed any offence it 
was that of desertion under dause (a) or 
absence without leave under clause (5), 
neither of which was punishable by im- 
prisonment. The Justices cams to the 
conclusion that he had committed the 
offence charged, no matter whether he had 
or had not also committed an offence under 
clause (a) or clause (6), and they accor- 
dingly convicted him, and sentenced him 
to imprisonment :^11q\^, that the convic- 
tion, and consequently the sentence, were 
justified. 

Case stated by ten Justices for the 
borough of Grimsby in the county of 
Lincoln. 

An information preferred by A. E. 
Jeynes, as agent for J. & G. Alward, 
Lim. (hereinafter called the respondents), 
under the Merchant Shipping Act, 1894, 



8. 376, sub-B. 1 ((Q,' against Thomas 
Edgill (hereinafter called the appellant), 
alleging that the appellant, on January 25, 

(1) The Merchant Shipping Act, 1894, pro- 
vides: 

Section 376 : " (1.) If a seaman lawfuUj 
engaged to serve in any fishing boat, or an 
apprentice in the sea-fishing service, commits 
any of the following offences, that seaman or 
apprentice shall be liable to be punished sum- 
marily as follows : — 

" (a.) For the offence of desertion, — ^he shall 
be liable to forfeit all or any part of the effects 
he leaves on board, and all or any part of the 
wages which he has then earned, and to satisfy 
any excess of wages paid by the skipper or 
owner of the fishing boat from which he 
deserts to any substitute engaged in his place 
at a higher rate of wages t^etn the rate stipu- 
lated to be paid to him : 

**(&.} For the offence of absence without 
leave, that is to say for neglecting or refusing 
without reasonable cause to join or to proceed 
to sea in his fishing boat, or for being absent 
without leave at any time within twenty-four 
hoars of his boat's sailing from any port, either 
at the commencement or daring the progress of 
the engagement, or for being absent at any 
time without leave and without sufficient 
reason from his boat,— if the offence does not 
amount to desertion, or is not treated as such 
by the skipper, he shall be liable to forfeit a 
sum not exceeding two days' wages, and in 
addition for every twenty-four hours of 
absence, either a sum not exceeding four days* 
wages, or any expenses properly incurred in 
respect of a substitute : 

** (c.) For the offence of wrongfully quitting 
the boat, that is to say for quitting the boat 
without leave after her arrival in port, and 
before she is placed in security,— he shidl be 
liable to forfeit a sum not exceeding two weeks' 
wages: 

*' (d.) For the offence of wilful disobedience, 
that is to say for wilfully disobeying any 
lawful command during the engagement,— he 
shall be liable to imprisonment for any period 
not exceeding four weeks, and also to forfeit a 
sum not exceeding two days' wages : . . . 

** (4.) The provisions of this section relating 
to the offences of wilful disobedience, con- 
tinued breach of duty, assault, and unlawful 
combination shall extend to apprentices in the 
sea-fishing service, and to sea-fishing boys as 
hereinafter defined, whether on shore or on 
board. 

** (5.) A seaman or apprentice shall not be 
relieved by his refusal or neglect to go to sea 
or by his desertion from being liable to pxmish- 
ment under this section for an offence of 
wilfal disobedience, continued breach of duty» 
or unlawful combination, and in addition to 
any such punishment shall also be liable to be 
punished for the offence of desertion or absence 
without leave. 
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1902, in the borough aforesaid, being a 
seaman lawfully engaged to serve on 
board a British fishing boat called the 
Andes on a fishing voyage from Grimsby 
to the North Sea and back, unlawfully 
and wilfully disobeyed a lawful command 
of the master of the ship, was heard by 
the Jastioes on January 27, 1902, when 
they convicted the appellant, and sen- 
tenced him to pay a fine of lOs, Qd. and 
lOa, 6c2. costs, or in default of payment 
to be imprisoned for four weeks with 
hard labour. 

At the hearing of the information the 
following facts were proved : 

The appellant was engaged by the re- 
spondents to serve them as second en- 
gineer of the Andes under a runniug 
agreement signed by him for the hal^> 
year beginning January 1, 1902. On 
January 22, 1902, the Andes arrived at 
the Grimsby Fish Dock from a fishing 
voyage in the North Sea. The appellant 
had acted as second engineer during the 
voyage. 

On January 24, 1902, the appellant, 
being then at his work on board the Andes 
in the Grimsby Dock, was ordered by 
the foreman manager of the respondents, 
acting on behalf of the respondents and of 
the master of the Andes^ to be on board at 
6 A.M. on the following day, when the 
Andes was to start, to the knowledge of 
the appellant, on another fishing voyage. 
The appellant assented to the order, and 
asked and was informed where the Andes 
would be lying at the hour specified. 

The appellant did not go on board the 
Andes at all on January 25. Search was 
made for him in Grimsby, and the vessel 
was detained in port for two and a-half 
hours until another second engineer could 
be engaged, and expenses were incurred 
by the respondents in procuring the sub- 
stitute. 

The Justices were satisfied upon the 
evidence and found that the appellant 
understood the order given to him, but 
wilfully disobeyed it without any excuse 
or reason. 

It was contended on behalf of the 
appellant that in the circumstances above 
set out the appellant was wrongfully 
charged with disobeying a lawful com- 
mand, inasmuch as the vessel was in 
port, and it was not proved that any 



order had been given to him by the 
master on board the vessel, and that in 
these circumstances he could not legally 
be convicted of the ofience of wilfully dis- 
obeying a lawful command during the 
engagement within section 376, sub- 
section 1 {d) of the Act above-mentioned, 
as the facts shewed that the appellant, if 
he had committed any ofifence, had com- 
mitted the ofi*ence of desertion or of 
absence without leave under section 376, 
sub-section 1 (a) and (5), and that in cases 
amounting to desertion or absence with- 
out leave under these clauses, section 376, 
sub-section 1 {d)j was not applicable ; that 
no prosecution could legally proceed under 
it, and that the information should be 
dismissed. 

For the respondents it was contended 
that on the &cts proved the appellant 
had committed the ofience specified in 
sub-section 1 (c^), and that a seaman was 
not relieved from proceedings for wilful 
disobedience under clause {d) because the 
act of disobedience was also an act of 
desertion under clause ' (a), or an act of 
absence without leave under clause (6). 

No objection was taken on behalf of 
the appellant to the information or in 
respect of any variance between the alle- 
gations therein and the facts proved in 
evidence. 

The Justices were of opinion that the 
appellant had disobeyed a lawful order to 
which he was bound to conform, and had 
committed the ofience with which he was 
charged under section 376, sub- section 1 (^), 
of wilfully disobeying a lawful com- 
mand during his engagement to serve in 
a fishing boat, and that it was immaterial 
under section 376 whether he had or had 
not also committed either the offence of 
desertion or the ofifence of absence with- 
out leave, and they convicted him accord- 
ingly. 

The question for the Court was whether 
the Justices, upon the facts hereinbefore 
stated, came to a correct determination 
and decision in law, and, if not, what 
ought to be done in the premises. 

Hugo Young, K,0. {Bollock with him), 
for the appellant. — The appellant was not 
guilty of the offence of '* wUfully disobeying 
a lawful command during the engage* 
ment " within the meaning of section 376, 
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sub section 1, clause (t2). The command was 
not given by the master of the vessel, who is 
presumably the person to be obeyed, as he 
is not himself responsible for disobedience 
— see sub-section 2. The disobedience 
took place on shore, and it is only under 
sub-section 4 in the case of apprentices 
that the provisions of the section relating 
to disobedience apply " whether on shore 
or on board." 

If the appellant was guilty of any 
offence it was that of desertion under 
clause (a) or of neglecting or refusing 
without reasonable cause to join his ship 
under clause (6). A seaman is not liable 
to imprisonment under the Act for com- 
mitting either of these offences. Sub- 
section 5, which provides that a seaman 
shall not be relieved by his desertion from 
liability for *' wilful disobedience," does 
not refer to wilful disobedience by deser- 
tion. It is not now the intention of the 
Legislature that an offence in the nature 
of desertion should be punished by im- 
prisonment. This appears from the 
history of the legislation. By 2 Geo. 2. 
c. 36, s. 4 (repealed), a seaman deserting 
after agreeing to proceed on a vo3rage '' to 
parts beyond the seas" might be im- 
prisoned with hard labour for not more 
than thirty or less than fourteen days. 
31 Geo. 3. c. 39, ss. 3 and 4 (repealed) 
extended this liability to imprisonment to 
coasting voyages. The Merchant Shipping 
Act, 1864 (17 & 18 Vict. c. 104), s. 243, 
provided that a seaman should be liable — 
first, for desertion, to imprisonment for 
twelve weeks ; secondly, for neglecting or 
refusing without reasonable cause to join 
his ship, to imprisonment for ten weeks ; 
and thirdly, for wilful disobedience to a 
lawful command, to imprisonment for four 
weeks. That section, so far as regards 
liability to imprisonment in the first two 
of these cases, was repealed by the Mer- 
chant Seamen (Payment of Wages and 
Rating) Act, 1880 (43 & 44 Vict. c. 16), 
and section 10 of that Act expressly pro- 
vided that a seaman should not be liable 
to imprisonment in these two cases. 
The.se provisions of the Acts of 1854 and 
1880 were repealed by the Merchant 
Shipping (Fishing Boats) Act, 1883 (46 A 
47 Vict. c. 41), which introduced pro- 
visions, for which section 376, sub-section 1 
(a), ((), and (d) of the Act of 1894 are 



now substituted. Thus, while desertion 
was formerly punishable by imprisonment, 
subsequent legislation expressly provided 
that it should no longer be so punishable, 
and it has not since been made so punish- 
able. 

Section 400 of the Act of 1894 provides 
that a fishing boat's agreement may con- 
tain terms as to the time at which the 
seaman is to be on board and as to punish- 
ment for misconduct. 

A seaman who refused to go on board 
at the time when he signed his agreement 
would not be liable under clause ((2), 
because he would not have refused "daring 
the engagement," and he ought not to be 
held liable under that clause merely 
because his agreement extends over several 
voyages. 

Avory, K,C* {J. Bmce Williamson with 
him), for the respondents. — " Seaman," as 
defined in section 742 of the Act of 1894, 
does not include an apprentice. The 
offence of " wilfully disobeying a lawful 
command" under section 376, subsec- 
tion 1 ((2), may be committed by a sea- 
man while on shore. Sub-section 5 in- 
cludes wilful disobedience by desertion. 

[He was stopped.] 

LoBD Alvebstonb, O.J. — ^In this case 
we have to construe section 376 of the 
Merchant Shipping Act, 1894. It is true 
that light may at times be thrown upon 
the provisions of a consolidation Act by a 
survey of the past course of legislation, 
but I very much doubt whether the rule 
applies to a statute of this description, 
which is obviously more than a mere 
consolidation Act, and forms in itself a 
complete code. 

Section 376 contemplates two classes of 
ofiences. Sub-section (1), clauses (a), (5), 
and (c), deals with the offences of '' deser- 
tion," and of *' absence without leave, 
that is • . . neglecting or refusing with- 
out reasonable cause to join or to pro- 
ceed to sea in his fishing boat, for 
which the seaman is made liable to a 
punishment less severe than imprison- 
ment. Clause {d) deals with the offence 
of " wilful disobedience, that is . . . wil- 
fully disobeying any lawful command 
during the engagement " — for which the 
seaman is made liable to imprisonment. 
There may be many cases in which deser- 
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tion or absence without leave would not 
amount to wilful disobedience, and in 
these cases the seaman would only be 
liable to the lesser penalty. Where, how- 
ever, the seaman deserts or is intention- 
ally absent without leave after the time 
at which he has been lawfully ordered to 
be on board, it seems to me that his 
desertion or absence may amount to 
^^ wilful disobedience " within the mean- 
ing of clause ((£), and consequently 
that he would be liable to imprisonment. 
The words '' during the engagement " 
in that clause seem to suggest that 
the contract between the employer 
and the employed should be taken into 
account, and that if, having regard to 
that contract, the order was one which 
the employed was bound to obey, his 
disobedience might be dealt with under 
that clause. 

In my opinion, that construction is very 
much assisted by sub-section 5, which pro- 
vides that a seaman shall not be relieved 
by his refusal to go to sea or by his deser- 
tion from liability to punishment for wilful 
disobedience, and there is no apparent 
reason for supposing that the Legislature 
intended that this provision should not 
apply to the case in which the disobedience 
arises out of the same subject-matter as the 
desertion. I agree that in all probability 
sub-section 4 was inserted for the purpose 
of insuring that apprentices should be 
continuously under strict discipline whe- 
ther on board the ship or not; but I 
certainly cannot see that it implies that a 
seaman to whom an order has been given 
on board the ship is entitled to disobey 
that order after he has gone on shore. 

In the present case the evidence before 
the Justices shewed that the appellant 
was ordered to be on board at c^ix o'clock 
on the following morning, when the boat 
was to start on a vojage, and that he was 
not on board at that hour. He was 
second engineer, and it was not to be 
supposed that the boat could sail in his 
absence, at all events until somebody else 
had been supplied to take his place. The 
Justices have found that he disobeyed the 
order wilfully and without excuse. 

On these facts I am clearly of opinion 
that the Justices were entitled to come to 
the conclusion that the appellant had coiq- 



mitted the offence of wilfully disobeying a 
lawful command during the engagement, 
and consequently to inflict upon him the 
sentence of imprisonment. 

I therefore think that we ought not 
to interfere with their decision, and that 
this appeal should be dismissed. 

Darling, J. — I am of the same opinion. 

Channell, J. — I am of the same 
opinion. 

Appeal dismissed. 

Solicitors— T. Protheroe Price, agent for Reed 
& Bloomer, Grimsby, for appellant; William- 
son, Hill & Co., agents for Bates & Mountain, 
Grimsby, for respondents. 

IRe^arted hy J. Ritchie^ Esq., 
Barruter-at'Law. 
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Gaming — Office vsed for Purpose of 
Money being Received by Owner as Con- 
sideration for Promise to F<vy Money on 
Event of Horse Race — Receipt of Money 
EUewh^e than at Office — Newspaper 
Coupon Competition — Coupons Issued from 
Office in England— Moneys Paid by Com- 
petitors Forwarded to Office Abroad — 
EeUing Act, 1853 (16 dt 17 Vict. c. 119), 
es. Ij^.and 6— Gaming Act, 1892 (65 Vict. 
c. 9), s, 1. 

The occupier of a house or office who uses 
it Jor the purpose of money being received 
as the considtration for promises to pay 
money on events or contingencies of or 
relating to horse races, acts in violation of 
section I of the Betting Act, lS53,although 
the actual receipt of the money takes place 
eUewhere, 

Stoddart v, Hawke {ante, p 33 ; 71 L. J. 
K. B. 133 ; [1902] 1 K.B. 353) affirmed. 

Section 5 of the Betting Act, 1853, is 
not impliedly repealed by section \ of the 
Gaming Act, 1892. 

R 
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Applications by the defendant in each 
of two actions for a new trial or judg- 
ment. 

In the case of Lennox v. Stoddart the 
parties agreed upon an admitted statement 
of facts, from which it appeared that the 
action was brought under section 5 of the 
Betting Act, 1853, to recover moneys paid 
by the plaintiff to the defendant's firm, 
J. Stoddart & Son, carrying on business 
at Middelburg, in the kingdom of the 
Netherlands, in respecb of certain coupon 
competitions advertised by the defendant 
in his newspaper called SportxTig Lvuk, 

In January, 1901, the plaintiff, having 
decided to enter one of the competitions 
so advertised, purchased a copy of the 
issue of Sporting Luck for January 1 1 from 
a newsagent and sent to J. Stoddart & 
Son at Middelburg his selections, together 
with 6/. %8 , as required by the conditions. 
Various other sums were sent in the same 
way in respect of other competitions adver- 
tised in subsequent issues of Sporting 
Luck. All the sums except one item of 
2Z. 5«. were sent by the plaintiff in respect 
of competitions on the results of horse 
races. The 2L bs. was in respect of a 
competition on the results of football 
matches. 

From the commencement of Janu- 
ary, 1901, to March U, 1901, the 
defendant's firm, J. Stoddart & Son (which 
consisted of the defendant and his son 
George Stoddart), was carrying on the 
competitions, which were known as sport- 
ing coupon competitions, at Middelburg. 
Saving as hereafter expressly stated, the 
business of the said competitions was 
entirely conducted by George Stoddart at 
Middelburg, while the defendant was en- 
gaged in carrying on the business of the 
said newspaper Sporting Luck at 10 Red 
Lion Court, Fleet Street, London, B.C. 
The defendant was daring the same 
period the registered proprietor of the 
said newspaper, and was also the occupier 
of 10 Bed Lion Court, at which office the 
said newspaper was edited and published. 
George Stoddart had no interest in the 
newspaper, nor in 10 Red Lion Court. 
Sporting lAick was devoted to racing and 
athletic topics, and had a large circulation 
apart from its connection with the said 
competitions. Each copy provided a 
coupon sheet for each competition adver- 



tised, on which sheet a competitor might 
fill in his selections. The coupon sheet 
was either printed on the newspaper itself 
or was provided on a detached slip. It 
was not obligatory on competitors to fill 
in their selections on the coupon sheets ; 
they were entitled to fill them in on plain 
paper. The purchase of the paper was 
not necessary to enable any person to 
enter any competition, nor did it give a 
purchaser the right to enter, as the de- 
fendant's firm reserved the right, which 
was often exercised, of declining selections 
and money of any particular person to 
whom they had an objection. The news- 
paper was forwarded in large quantities 
direct from the firm that printed it to 
wholesale newsagents, but the smaller 
orders from newsagents were executed at 
10 Red Lion Court. In the case of a 
person other than a newsagent (of which 
there were very few each week) calling 
and purchasing a copy, it was not known 
whether such person would become a com- 
petitor or simply bought the paper to read. 
In all cases the price charged for the news- 
paper containing the coupon sheet, whe- 
ther detached or not, was \d. and no 
more, and this was the same price as was 
charged where the newspaper contained 
no competition advertisement. The de- 
tached coupon sheet could be obtained 
at 10 Red Lion Court, as also printed 
envelopes for the transmission of com- 
petition coupons to Holland, but no 
charge was made for them. The number 
of coupon sheets distributed in this way 
formed a very small proportion of the 
total issued. Saving as herein otherwise 
appears, the whole of the business of the 
competitions was conducted by (George 
Stoddart at Middelburg, and not at 
10 Red Lion Court. 

By the conditions of all the com- 
petitions each competitor was required 
to remit to Middelburg, to the firm of 
J. Stoddart k Son, the sum of \d. in 
either of the authorised forms in re- 
spect of each one of his selections. All 
the money, including that sent by the 
plaintiff, was sent by post direct to Middel- 
burg, and was received there by George 
Stoddart. No money was received at 
10 Red Lion Court. On receipt of the 
money and selection at Middelburg the 
contract between the defendant's firm 
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and the competitor was complete. All 
English postal orders and cheques received 
at Middelburg up to February 1 8, 1 90 1 , were 
sent back to England addressed direct to 
the defendant's bankers in London, who 
got the same cashed and credited the de- 
fendant with the amounts ; but they were 
never transmitted to this country until 
long after the events, the subjects of the 
competitions, had been decided. After 
February 18, 1901, the practice was slightly 
altered, as they were taken by George 
Stoddart to a firm of bankers at Flushing, 
where the defendant's firm had opened an 
account, and the bankers purchased the 
postal orders and cheques and gave the 
firm immediate credit for the amount, 
and remitted them to their London agents 
for collection. The English stamps re- 
ceived from competitors were dealt with 
by being attached at Middelburg to the 
postal orders, and realised along with them 
in manner aforesaid. Bank notes received 
were always retained at Middelburg, and 
utilised for the purpose of paying, as iar 
as they would go, successful competitors. 
The balance of the notes and all the coin 
required to pay successful competitors 
were obtained from the firm's Middelburg 
bankers. All postal orders and cheques 
requiring signature were signed at Middel- 
burg by a person (usually George Stoddart) 
authorised to do so by the firm. 

Prior to March 14, 1901, successful com- 
petitors got payment of the money payable 
to them by sending registered envelopes 
addressed by and to themselves to 10 Ked 
Lion Court. Such envelopes were then 
sent in one parcel to Middelburg, checked 
there, remittances in cash and notes there 
enclosed, and taken back from there by a 
messenger to the G.P.O., London, where 
they were registered and despatched by 
him and receipts obtained for the same. 
The reason for this procedure was that 
the Netherlands postal authorities would 
not take envelopes containing coin. 

The firm of J. Stoddart & Son was dis- 
solved on March 14, 1901. The last trans- 
action the plaintiff entered into was on 
March 11,1901. After the dissolution the 
competition business was carried on by 
George Stoddart. 

The action was tried before Wills, J., and 
a jury. By the direction of the learned 
Judge the jury returned a verdict for the 



plaintiff, and judgment was entered ac- 
cordingly. 

The defendant applied for judgment or 
a new trial. 

Danckwerts, K.C, and G, E.SUutfield, for 
the defendant. — The fact that the coupons 
were issued at Bed lion Court is insuf- 
ficient to bring those premises within 
sections 1 and 4 of the Betting Act, 
1853.^ The receipt of money at the 
premises is a necessary ingredient of the 
offence created by the statute. The Act 
was not intended to cover all kinds of 
betting, but only certain classes, and it has 
always been strictly limited by the de- 
cisions to those classes. Where, for 
instance, the Act speaks of conducting the 
business of betting with persons resorting 
to certain premises, if the business of 
betting is so conducted upon the premises 
that persons do not resort thereto, it has 
been held that the case does not fall 
within the Act — Reg. v. Brown [1894].^ 
In that case Wright, J., said that the Act 
aimed at an occupier of premises keeping 
an agency where money was received for 
bets to be made by his agency. It cannot 
be said that a man keeps a house for the 
receipt of money unless money is received 

(1) Betting Act, 1853, s. 1: <*No honse, 
office, room, or other place shall be opened, kept, 
or used for the purpose of the owner, occupier, 
or keeper thereof, or any person using the same, 
or any person procured or employed by or 
acting for or on behalf of such owner, occupier, 
or keeper, or person using the same, or of any 
person having the care or management or in any 
manner conducting the business thereof betting 
with persons resorting thereto ; or for the 
purpose of any money or valuable thing being 
received by or on behalf of such owner, occu- 
pier, keeper, or person as aforesaid as or for the 
consideration for any assurance, undertaking, 
promise, or agreement, expressed or implied, to 
pay or give thereafter any money or valuable 
thing on any event or contingency of or relating 
to any horse race, or other race, fight, game, 
sport, or exercise, or as or for the consideration 
for securing the paying or giving by some other 
person of any money or vaiuable thing on any 
such event or contingency as aforesaid." 

Section 4 imposes a penalty on any person, 
being the owner or occupier of any house, &c., 
opened, kept, or used for the purposes aforesaid, 
who shall receive, directly or indirectly, any 
money or valuable thing as a deposit on any bet 
on condition of paying any sum of money or other 
valuable thing on the happening of any event or 
contingency of or relatiog io a hone race, &c. 

(2) 64 L J. M.O. 1 ; [1806] 1 Q.B. 119. 
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at the house. A person who opens an 
office in London for betting, but stipulates 
that all money shall be sent to his banker 
abroad, is not within the statute, because 
he is not using the London office for the 
purpose of receiving money. Until the 
money arrives at its destination abroad 
no contract or bet is made. It is the 
receipt of the money abroad assented to 
by the defendant that constitutes the bet. 
In this case the receipt of the money as 
consideration for the bet took place solely 
in Holland, and, that being so, the defen- 
dant is not within the statute — Davie v. 
StepheiMon [l890],^ Cox v. Andrews [l883],* 
FoweU v. Kempion Pivrk Racecourse Go, 
[1899],* and Reg. v. Cook fissi].® No 
place in this country was used by the de- 
fendant for any of the purposes mentioned 
in section 1. The construction of the sec- 
tion suggested on behalf of the plaintiff 
would make a bookmaker who had an office 
in London liable to punishment for receiv- 
ing money for a bet at Newmarket in a 
manner which the decision of the House 
of Lords in Powell v. Kempton Park 
Racecourse Co.^ has declared to be legal. 
Section 5 of the Betting Act, 1853,^ only 
applies to cases in which the receipt of 
money is made illegal by sections 1 and 4, 
and so does not apply to a receipt of 
money abroad. The decision in Stoddart 
V. Hawks [l90l] * is wrong. 

Cohm, X.C, and R, W. Turner, for the 
plaintiff. — The premises were used as part 
of the machinery employed for the pur- 
pose of receiving the money. The person 
who kept the premises was the person 
who made the bets, and he kept the 
premises for that purpose. There is no 

(3) 69 L. J. M.C. 73; 24 Q B. D. 629. 

(4) 53 L. J. M.C. 34 ; 12 Q.B. D. 126. 

(6) [1899] M.C. 96 J 68 L. J. Q.B. 392; [1899] 
AC. 143. 

(6) 13 Q.B. D. 377. 

(7) Betting Act, 1863, s. 5: "Any money 
or valuable thing received by any such person 
aforesaid as a deposit on any bet, or as or for 
the consideration for any such assurance, 
undertaking, promise, or agreement as aforesaid, 
shall be deemed to have been received to or for 
the use of the person from whom the same was 
received, and such money or valuable thing, 
or the value thereof, may be recovered accord- 
ingly, with full costs of suit, in any Court of 
competent jurisdiction." 

(8) Ante, p. 33; 71 L. J. K.B. 133; [1902] 
IK.B. 353. 



ground for the suggestion that words 
must be read into the Act to the effect 
that the money must be received upon the 
premises. If that were so, a person might 
advertise that bets would be made at his 
house, but that the money must be paid 
to a man standing outside. It is im- 
possible that words can be read into the 
Act to stultify the object at which it 
aimed. The defendant's system could not 
have been carried on without the use of 
the premises. 

In the case of Davis v. Stoddart, which 
was also an action brought under sec- 
tion 5 of the Betting Act, 1853, the 
defendant was Mrs. Ada Jane Stoddart. 
The plaintiff alleged that he had taken 
part in various coupon competitions which 
had been advertised in the newspaper 
called Sporting Luck, as described in the 
previous case, and that he had in respect 
of such competitions sent various sums of 
money to the defendant at an office at 
10 Red Lion Oourt, and that such sumtf 
were received by her or by some person 
on her behalf, and that the defendant 
was the occupier of such office and used it 
for the purpose of money being received 
by her or on her behalf, as or for the con- 
sideration for her promise to pay there- 
after money on events or contingencies of 
or relating to horse races or games of 
football. 

The action was tried before Darling, J., 
and a jury. The jury found that the 
defendant was the occupier of the pre- 
mises in question, that she received the 
sums of money sent by the plaintiff, and 
that she used the premises for the pur- 
pose of money being received by her or on 
her behalf, upon the coupon conditions 
set out in Sporting Luck. 

On further consideration it was con- 
tended, on the part of the defendant, that 
section 5 of the Betting Act, 1853, had 
been impliedly repealed by section 1 of the 
Gaming Act, 1892. 

Darling, J., gave judgment for the 
plaintiff. 

Montague Shearman^ for the defendant. 
— The transactions between the plaintiff 
and the defendant were not betting trans- 
actions. The decision in Reg. y. Stoddart 
[l90o],^ which rests on the assumption 

(9) [1901] M.C. 74; 70 L. J. K B. 189; [1901] 
1 K B. 177. ■■ 
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that such transactions are betting trans- 
actions, is wrong. The previous decisions 
of Sagar v. Stodda/rt [1895] ^° and Reg. v. 
ffohbs [1898] ^' were to the contrary 
effect. Secondly, the action will not lie 
by reason of section 1 of the Gaming Act, 
1892 (56 Vict!, o. 9), which provides that 
no action shall be brought to recover any 
sum of money paid under any contract or 
agreement rendered null and void by the 
Gaming Act, 1845 (8 & 9 Vict. c. 109), 
and impliedly repeals section 5 of the 
Betting Act, 1853. 

Avorj/y K,C.y and R. NevUl^ for the 
plaintiff, were not called upon. 

Vaughan Williams, L J. — In my 
opinion both these appeals fail. I will 
first deal with the case of Lennox v. 
Stoddart, It is not necessary for me to 
deliver a long judgment, for all I really 
have to say is merely to paraphrase what 
was said by the Divisional Court in the 
case of Stoddart v. Hawke,^ 

The question is as to the true construc- 
tion of section 1 of the Betting Act, 
1853, and in particular of the second 
portion of that section. I will read the 
section : *' No house, office, room, or other 
place shall be opened, kept, or used for 
the purpose of the owner, occupier, or 
keeper thereof, or any person using the 
same, or any person procured or employed 
by or acting for or on behalf of such 
owner, occupier, or keeper, or person 
using the same, or of any person having 
the care or management or in any manner 
conducting the business thereof betting 
with persons resorting thereto ; or for the 
purpose of any money or valuable thing 
being received by or on behalf of such 
owner, occupier, keeper, or person as 
aforesaid as or for the consideration for 
any assurance, undertaking, promise, or 
agreement, expressed or implied, to pay or 
give thereafter any money or valuable 
thing on any event or contingency of or 
relating to any horse race, or other race, 
fight, game, sport, or exercise.'' 

It is said, with regard to the second 
part of that section, that the words *' for 
the purpose of any money or valuable 

CIO) 64 L. J. M.C. 234 ; [1895] 2 Q.B. 474. 
(11) [1898]M 0.232; 67L. J.Q.B.928j [1898] 
2 Q.B. 647. 



thing being received" must be read as 
though they were followed by " there " or 
**at such office." I cannot agree with 
that. I agree with the view taken by 
the King's Bench Division in Stoddart v. 
Hawke^ when dealing with the construc- 
tion of this section. Lord Alverstone 
said : " I think that, having regard to the 
preamble of the Act and the judgments in 
Powell V. Kempton Park Raoecourse Go,,^ 
the section is to be understood as pro- 
hibiting the keeping of a house for the 
purpose of the receipt of money wherever 
that receipt may be, and that it would 
defeat the obvious intention of the Legis- 
lature if after the words * for the purpose 
of any money or valuable thing being 
received * we were to read in the words 
*at that house.'" Mr. Justice Darling 
said the same thing, and Mr. Justice 
Ohannell stated the point in a short and 
forcible manner : " it has already been 
decided in Reg. v. Stoddart^ that this 
coupon system is a system whereby the 
owner of the premises receives money as 
the consideration for a promise to pay 
thereafter money in certain events. But 
that does not conclude the question 
whether the present case comes within 
the statute, because what has to be deter- 
mined is whether the business conducted 
by the defendant is localised and for that 
reason rendered illegal. What is done 
here is that there is an office in this 
country from which are issued newspapers 
with an appendix to them called coupons. 
In my opinion those documents are an 
essential part of the system, and without 
them the money cannot be received. I 
do not think it is necessary that the 
actual receipt of the money should take 
place in the office. What is forbidden is 
the use of the house for * the purpose ' of 
money being received, and I think the 
house is used for that purpose when there 
is done in it the thing which is the 
foundation of the whole transaction re- 
sulting in the receipt of money." 

I do not propose to deal at length with 
the facts in this case. They are set out 
in an agreed statement, and the result of 
them may be plainly stated. In my judg- 
ment Stoddart really kept this office for 
the purpose of the receipt of deposits 
upon bets which he was about to make 
with depositors residing in England. He 
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desii'ed to get the deposits before and to 
hold them at the time when he made the 
bets. For this purpose he invented the 
SporUng Luck race competition and the 
combination coupon system. The coupons 
were issued from the newspaper office by 
Stoddart. The newspaper ofice was a 
mere name with which Stoddart chose to 
clothe the office kept by him for the pur- 
pose of carrying out these transactions. 
Stoddart was the person making the bets 
and taking the risk of the contingencies. 
He did not wish to receive the filled-in 
coupons containing the selections of com- 
petitors, together with the money, at his 
office in Red Lion Court. He therefore 
said to the would-be competitors. You 
must, as part of my system, get one of 
my coupons which I issue from my office, 
and having got that you must send it 
with the proper amount of money pro- 
portioned to the selections you have made 
to Middelbiurg. I will thereupon bet 
with you, and I will retain the money 
which you have thus sent, it being in the 
first instance lodged with foreign bankers, 
and through these foreign bankers coming 
back to me. Such appear to be the 
manifest &cts of the case. It seems to 
me to be plain that the issuing of these 
coupons was a material and necessary 
step in the receipt of this money by the 
defendant, and that that receipt came 
within section 1 of the Betting Act, 1853. 
In my opinion, if we were to say that, 
because the money was in the first in- 
stance sent to Middelburg, the case did 
not come within the Act, we should be 
equally bound to say that if the coupons 
had been issued with a request that the 
money should be paid to some person 
other than Stoddart at any place he 
chose to select, that would not come 
within the Act, although the person 
might be the agent of Stcxldart to receive 
it, and to receive it for the express pur- 
pose of handing it over to Stoddart. For 
the reasons given in Stoddart v. Hawke ^ 
I think that this case does £Edl within the 
section. 

With regard to the other case — Davis v. 
Stoddart — that is an action against Mrs. 
Ada Jane Stoddart, in which it was 
argued on the part of the defendant in 
support of the application for a new 



trial that there was no evidence fit to 
satisfy the jury that the defendant was 
at all material times occupier of the pre- 
mises 10 Red Lion Court, and that she 
had received the moneys sued for. It 
seems to me that there was ample evi- 
dence on this point, having regard to the 
way in which Mrs. Stoddart is shewn to 
have dealt with the correspondence which 
came to the office, and also with the 
moneys contained in that correspondence. 
As to the allegation of misdirection, I 
think that Mr. Justice Darling left the 
matters in the action perfectly correctly 
to the jury, though no doubt he ex- 
pressed his own views. 

It was then contended that the transac- 
tion in this case was not a bet at all, and 
that the Act only dealt with bets properly 
so called. It was admitted that this par- 
ticular transaction, if it was a transaction 
for which Mrs. Stoddart was responsible, 
was a transaction which came within the 
literal words of the Act; but it was 
sought to confine the operation of the 
Act to what were said to be bets in the 
ordinary meaning of the word. Nothing 
has been urged before us which would 
induce me to say that the Court ought 
to limit the effect of the words in any 
way. 

Then it was suggested that the effect 
of section 1 of the Gaming Act, 1892, 
was that it operated so as to repeal sec- 
tion 5 of the Betting Act, 1853. The 
argument was that a bet was a contract 
by way of 'gaming and wagering, and 
that the effect of the Act of 1892 was to 
render it no longer possible for a party 
to a transaction of that sort, who had 
paid money in pursuance of it, to recover 
it back as money received to his use. 
And it was said that section 5 of the 
Act of 1853 was only a section which 
enabled persons to recover back money 
as money received to their use. But the 
answer to that seems to me to be plain. 
An action brought under section 5 is not 
an action which can be brought as the 
result of a contract either express or 
implied. It is an action which is enabled 
to be brought by the very terms of the 
legislation ; it is a statutory action, and 
is analogous to an action to recover a 
penalty created by statute. Having re- 
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gard to all the circumstances, it seems to 
me to be impossible to say that the Act 
of 1892 has the effect of repealing sec- 
tion 5 of the Act of 1853, or of prevent- 
ing an action which is sanctioned by that 
section from being successful. I there- 
fore think that this appeal must fistil 
also. 

BoMER, L. J. — I am of the same opinion. 
It was contended by the appellants that 
these coupon competitions do not con- 
stitute betting transactions so as to come 
within the scope and purview of the Act 
of 1853. Even if they cannot be described 
as betting within the strict sense of the 
term, they clearly come, in my opinion, 
within the very words of section 1 of the 
Act of 1853. They are transactions under 
which moneys or valuable things are 
received as or for the consideration for an 
assurance, undertaking, promise, or agi*ee- 
ment, express or implied, to pay money on 
events or contingencies of or relating to 
horse races. To my mind they are clearly 
within the mischief which the Act was 
intended to militate against. It remains 
to see whether the defendant is not 
brought within the second part of the 
section. After careful consideration of the 
language of the section, I think he is. The 
evidence shews clearly that Stoddart was 
using the premises at 10 Red Lion Court 
for the purpose of carrying on there the 
business of these coupon competitions. 
ThA chief part of that business was carried 
on there, though part of the business was 
transacted abroad. Undoubtedly the 
premises were an office, and that office 
WAS occupied by the defendant and was 
used by him for the purpose of money 
being received by him or on his behnU' bs 
or for the consideration for a pruiiii.^e 
express or implied to pay money on events 
or contingencies of or relating to horse 
races. He therefore comes within the 
express words of the section. It is con- 
tended that he dees not, because there is 
an implication that, before he can be 
brought within it, there must have been a 
receipt of the money by him at the office. 
But the Act does not say that the receipt 
is to be *' at the office, ' and I see no 
reason for inserting those words. Such a 
limitation is not necessary in order to 



prevent the operation of the section being 
too wide, and to insert the words would 
be going a long way towards making the 
section nugatory. I now come to section 5, 
which says that any money or valuable 
thing received by any such person 
aforesaid as a deposit on any bet, or as 
or for the consideration for any such 
assurance, undertaking, promise, or agree- 
ment, express or implied, as aforesaid, 
shall be deemed to have been received to 
or for the use of the person from whom 
the same was received, and may be re- 
covered accordingly. The defendant 
undoubtedly comes within the words 
'^ such person aforesaid," and he received 
by his agent abroad the money deposited 
by the plaintiff. The plaintiff is therefore 
entitled to recover this money from the 
defendant as money received to his use. 

As to the second action, that is covered 
by what I have already said. I will only 
add that I agree with my Lord that 
section 5 of the Betting Act, 1853, is not 
repealed by the Gaming Act, 1892. A 
plaintiff in an action brought under 
section 5 of the Betting Act is not in any 
sense suing on a gaming contract, or on 
any term of it, express or implied, but is 
suing on a statutory right of action con- 
ferred on him by that section. In my 
opinion that statutory right was not 
intended to be abrogated by the general 
provision enacted in the Gaming Act, 
1892. 

Mathew, L.J. — I am of the same 
opinion. This Act of 1853 was directed 
against the occupying of houses or offices 
for the purpose of betting. Some little 
difficulty is soueht to be created in con- 
struing section 1, because of the absence 
of the word ** bet." The first argument 
addressed to us was that the transaction 
in this case was not a betting transaction 
in any sense, but something of a totally 
different character. I am, however, 
unable to follow the distinction made 
between what was done in this case and 
the keeping of a place for the purpose of 
betting. A fund was created for the 
purpose of this transaction, and the exist- 
ence of that fund and the events upon 
which the fund might be drawn on were 
advertised by public advertisement, the 
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arraDgement being that coupons should be 
issued, and that upon those coupons the 
events should be indicated in respect of 
which the persons applying were willing, 
as it seems to me, to bet. The money was 
received abroad by the agent of the ap- 
pellant, in fact by the appellant himself, 
and the transaction came to this — it was 
a bet on the footing that a share, say of 
509., might be obtained from this fund, 
if the winning horses or the events were 
correctly anticipated, in consideration of 
the payment of Is. for the coupon which 
entitled the competitor to enter upon the 
competition. It is plainly a bet, when you 
strip it of all the details that were in- 
tended to mystify. If all had been 
done as it was in the second case, with 
which I shall have to deal, it seems to me 
impossible for any reasonable person to 
come to any other conclusion than that 
this office was open for the purpose of 
betting, and betting in the way I have 
described. But it is said we cannot give 
such an interpretation to the language of 
the Act as will include this case. It is 
argued that this particular transaction 
was intended to be excluded from the 
operation of the Act, and the argument 
is that the words "for the purpose of 
money being received by or on behalf of 
the owner" ought to be construed to 
mean ** received by or on behalf of the 
owner at the office." But we must sup- 
pose the draftsman to have been a 
person of ordinary intelligence, and if it 
had ever occurred to his mind to insert 
any such words, or if it had been sug- 
gested to him to do so, it would have been 
manifest to him that the Act could be 
evaded at once ; and therefore the words 
" at the office " are not inserted, and the 
words used are simply " received by or on 
behalf of such owner," indicating there- 
fore the possibility of receipt elsewhere 
than at the office, and by some other 
person than the owner. Now we are 
asked to insert those words. For what 
purpose ] For the purpose of defeating 
the Act. We are asked to do what the 
Legislature carefully abstained from doing 
for obvious i-easonSyand the only apparent 
reason suggested for adopting this view is 
tlie general hostility that ought to be en- 
tertained against every Act of Parliament, 



and the consequent necessity of so inter- 
preting the language used as to defeat 
its obvious meaning. Here it peems 
to me the intention of the Legislature 
shines throughout the whole Act, and it 
would nullify the Act if any such alteration 
of phraseology was made as is suggested by 
counsel for the appellant. This is clearly 
a case of money being received on behalf 
of the owner in consideration of the pro- 
mise mentioned in the section. No other 
ground of appeal is suggested except that 
which I have already mentioned, that the 
transaction in this case is not such a 
transaction as is described in the section. 
It is unlucky, perhaps, that a paraphrase 
was attempted of the word '^ bet," but the 
paraphrase is clearly applicable to this 
case, and in every word of it covers the 
transaction referred to in this case. I 
therefore think that the first appeal fails. 
As to the second case, the observations 
I have made as to the meaning of the 
section are applicable, and need not be re- 
peated. A further point was made w>th 
reference to the second case — namely, that 
section 5 of the Betting Act has been 
repealed. Now section 5 imposed a 
penalty, or a mulct in the nature of a 
penalty, for a violation of the terms of the 
Act of Parliament. There was passed 
many yeari after, and afler the decision 
in the case of Read v. Anderson [1884],*''' 
the Gaming Act, 1892. That simply de- 
clared that the law would not assist a 
person to recover an amount paid by him 
in respect of a bet. How can that pos- 
sibly be treated as a repeal of the penalty 
for a violation of the Betting Act) In 
my opinion this appeal fails also. 

Appeals dismissed. 



Solicitors — Alpe k Ward and Malkin Sc Co., for 
plaintiffs; Charles B. Peachey and W. B. 
Glasier, for defendants. 

[Reported by O. Humphrey $, Etq., 
Barritter'at'Law. 



(12) 53 L. J. Q.B. 532 ; 13 Q.B. D. 779. 
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[CROWN CASE RESERVED.] 
1902. 7 

May 10. June U. } ««^ t;. plummeb.* 
[71 L. J. K.B. 806.] 

Criminal Law — Conspiracy — Joint In- 
dtfOment-^PUa of " GuiUy " ^ one Defen- 
darU— Verdict of " Mt GuiUy '' in Fawyur 
of ike other Defendants — Discretion to 
Allow Withdrawal of Flea of " Guilty "— 
Legality of Conviction of Defendcmt Flead- 
ing " GuiUy " — Repugnancy — Crovm Case 
Reserved — Jurisdiction of Court to Enter- 
tain Case—Croum Cases Act, 1848 (11 cfc 
12 Vict. e. 78), s. 1. 

The appellant and two other persons were 
joinUy charged at quarter sessions upon an 
indictment which contained five counts for 
obtaining money hy false pretences, and a 
sixth count for conspiracy. The sixth 
count did not allege that there were any 
other or unknown parties to the conspiracy. 
The three defendants were arraigned 
together. All pleaded << not guilty " to the 
first five counts. The appelant pleaded 
*'guUty" to the sixth count, the other defen- 
dants pleading " not guilty " to that count. 
A verdict of " not guilty " was returned in 
favour of the appellant on the first fime 
counts. The trial of the other defendants 
proceeded, and the jury found them " not 
guilty" upon all the six counts. The 
appellant then applied for leave to vnih- 
draw his plea of ''guilty" and enter a 
plea of ^^Tiot guilty." The Court of quarter 
sessions refused the application on the 
ground that they had no power to grant it, 
and convicted the appeUant, On a Case 
stated for the Court for Crown Cases 
Reserved, — Held, thoit the conviction must 
be quashed, inasmuch as the appeUavU^s 
pleaof'^ guilty" to the charge of conspiracy 
was inconsistent with the verdict of <* not 
guilty** in favour of the other defendant 
on that charge. 

Held, also, that the Court of quarter 
sessions had adiscretUm to allow the appd- 
lani to withdraw his plea of ^< guilty " and 
enter a plea of " not guilty," and that their 
omission to exercise that discretion, as it 
deprived the appeUant of the chance of 
being tried and possibly acquitted, was of 
itself a grovmdfor quaihing the conviction. 

"* Coram, Lord Alverstone, O.J., Wright, J., 
Bruce, J., Darling, J., and Jelf, J. 



Heldy/uitA^r, that, although the question 
arose on a plea of ^' guilty," it was a ques- 
tion arising ^^ on the trial** within the 
meaning of section \ of the Crown Cases 
Act, 1848 ; that the Court for Crown Cases 
Reserved had therefore power wnder sec- 
tion 2 of that Act to make such order as 
justice might require ; and that in exercise 
of that pouter it ought in the circumstances 
to quctsh the conviction. 

Reg. V. Brown (59 L. J. M.C. 47; 
24 Q.B. D. 367) followed. 

Reg. V. Clark (36 L. J. M.O. 16 ; L. R. 
1 C.O.R. 54) not followed. 

Case stated by quarter sessions for the 
county of Berks. 

At the Easter quarter sessions held in 
and for the county on April 7, 1902, 
William Fenton, Robert Edwin Plummer, 
and Charles Wheeler were indicted for 
obtaining money by false pretences and for 
conspiring to defraud the Thames Conserva- 
tors, and the vice-chairman of the quarter 
sessions acted as chairman of the Court. 

The first five counts of the indictment 
charged false pretences. The sixth count 
charged conspiracy, and was as follows : 

^* And the jurors aforesaid upon their 
oaths aforesaid do further present that 
the said Robert Edwin Flummer Charles 
Wheeler and William Fenton on the 
first day of April in the year of our Lord 
One thousand eight hundred and ninety- 
three and on divers days between that 
day and the first day of February One 
thousand nine hundred and two unlaw- 
fully fraudulently and deceitfully did 
among themselves conspire combine con- 
federate and agree together by divers false 
pretences and unlawful and subtle ways 
means stratagems and devices to obtain 
and acquire to themselves of and from 
the Conservators of the river Thames 
divers large sums of money of the moneys 
of the said Conservators of the river 
Thames and to cheat and defraud them 
thereof to the evil example of all others 
in like manner ofiending and against the 
peace of our said Lord the King his 
Crown and Dignity." 

At the trial, Plummer, the appellant, 

pleaded guilty to the conspiracy count, 

and a verdict of " not guilty " was returned 

in his feivour upon the other counts of the 

8 
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indictment. He was subsequently called 
as a witness for the prosecution against 
the prisoners Fenton and Wheeler. 

The other two prisoners, Fenton and 
Wheeler, were by the jury found "not 
guilty " upon the whole indictment. 

Immediately after the verdict of *' not 
guilty " was recorded in favour of Fenton 
and Wheeler, counsel for Plummer con- 
tended that Plummer could not be con- 
victed and punished, and that no further 
step could be taken upon the indictment, 
and claimed that he should be acquitted ; 
but the vice-chairman considered the con- 
tention untenable, and so intimated. 

Counsel for Plummer thereupon applied 
for leave to withdraw the plea of ** guilty " 
which had already been entered for him, 
and in place thereof to enter a plea of '^ not 
guilty *' ; but the vice-chairman considered 
that he had no power to grant the applica- 
tion, and accordingly refused it. 

The vice-chairman then passed sentence 
upon the prisoner Plummer, but upon 
the application of counsel for Plummer 
granted a Oase for the opinion of the 
Court for Crown Cases Reserved, and 
respited the sentence, and admitted the 
prisoner to bail pending the hearing of 
the Case. 

The questions for the Court were — 
first, whether in the circumstances afore- 
said a conviction could be recorded and 
judgment passed upon the prisoner 
Plummer; secondly, whether the Court 
of quarter sessions had jurisdiction to 
permit the prisoner Plummer to with- 
draw his plea and enter a plea of *' not 
guilty " ; thirdly, if the Court of quarter 
sessions was wrong in giving judgment and 
passing sentence, then what course ought 
to have been taken ? 

Dickens, K,C. {A. J. David with him), 
for Plummer, the appellant. — Judgment 
ought not to have passed upon the 
appellant. 

Judgment proceeds upon the record, 
and it is the duty of the Court before 
pronouncing it to consider the whole 
record with a view to ascertaining that it 
shews no inconsistency or repugnancy — 
Vauafa Case [l59i] ^ and 2 Hale, P.O. 394. 
Where the record shews a joint indict- 
(1) 4 Co. Rep. 44a. 



ment of several persons for conspiracy, a 
verdict of "guilty'' against one, and a 
verdict of " not guilty " against the others, 
it b inconsistent and repugnant, inasmuch 
as one person only cannot be guilty of 
conspiracy, and judgment ought not to 
pass upon it — Harisan v. Erringion 
[1626]," Bex V. SuidJlmfry [l698],» Reg. v. 
Manning [l88s],^ and Rex v. Cooke 
^1826].^ Where several persons are jointly 
indicted for that offence, and one of them 
is tried alone, the others not having pre- 
viously been tried, he may no doubt be 
found guilty and convicted, as it does 
not appear that the others are not 
guilty also — Rex v. Cooke ^ and Reg. v. 
Ahetims [1852] ^ ; but a subsequent ac- 
quittal of the other defendants^ on their 
separate trial would avoid the conviction 
of the first — per Littledale, J., in Rex v. 
Cooke»^ The rule that judgment against 
an accessory becomes ipso facto void whoi 
the attainder of the principal is removed 
— Lord Sanchar'e Case [1612-13]^ and 
per Bayley, J., in Rex v. Cooke * — affords 
another illustration of the same principle. 
The result must be the same where the 
defendant, instead of being found guilty 
by the jury, pleads guilty. 

The crucial time for considering whether 
there is inconsistency on the record is not 
the time when the prisoner pleads guilty, 
but the time when sentence is about to be 
pronounced. In the present case, at the 
time of sentence it appeared upon the 
record that the other prisoners had been 
acquitted. 

Notwithstanding the plea of '^ guilty," 
the question is one which arose '* on the 
trial " within the meaning of the Crown 
Cases Act, 1848, and this Court has juris- 
diction to deal with it under that Act — 
Reg. V. Brown [i889],^ questioning Reg. 
V. Clark [l866].® 

The Court of quarter sessions had 
jurisdiction to allow the appellant to 
withdraw his plea of '* guilty " and enter a 

(2) Poph. 202. 

(3) 12 Mod. 262. 

(4) 63 L. J. M.C. 86; 12 Q.B. D. 241. 

(5) 5 B. & C. 638. 

(6) 6 Cox C.C. 6 ; 2 Ir. C.L. 381. 

(7) 9 Co. Rep. 114a, 116^ 119a and I. 

(8) 59 L. J. M.C. 47 ; 24 Q.B. D. 357. 

(9) 36 L. J. M.C. 16 ; L. B. 1 C.C.B. 64. 
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plea of " not guilty " before judgment — Eeg. 
V. Clouter [i859].^^ They refused to allow 
him to do 80 owing to their erroneous 
opinion that they had not jurisdiction. If 
they had allowed him to do so he might 
have been tried and acquitted. On this 
ground also the judgment should be set 
aside. 

Frampton (Biron with him), for the 
prosecution, did not take part in the 
argument. 

June 14. — ^Wbight, J., read the follow- 
ing judgment: The appellant and two 
other persons were indicted together upon 
an indictment which contained five counts 
charging the obtaining of money by fidse 
pretences, and also a sixth count alleging 
a conspiracy between the three defendants 
to defraud the prosecutors. The sixth 
count did not allege that there were any 
other or unknown parties to the con- 
spiracy. All three defendants were in- 
cluded in one arraignment. All pleaded 
'^not guilty" to the five counts; the 
appelli^t pleaded '* guilty'' to the sixth 
count, the other defendants pleading 
" not guilty " to that count as well as 
to the five. Thereupon it is stated in 
the Case that a verdict of '' not guilty " 
was returhed in fieivour of the appel- 
lant on the first five counts, and the 
trial of the other defendants pro- 
ceeded, and the appellant was called as a 
witness against them. We must therefore 
infer that the appellant was given in 
charge to the jury upon the five counts 
in order that, no evidence being offered 
against him upon those counts, the jury 
might find a verdict in his fiivour upon 
them. The jury acquitted the other de- 
fendants upon all the six counts. Counsel 
for the appellant thereupon claimed that 
no judgment could pass upon the appel- 
lant in respect of his plea of *< guilty " to the 
count for conspiracy, inasmuch as the jury 
by their verdict in fitvour of the only other 
alleged parties to the conspiracy had nega- 
tived any conspiracy. 

So £Eir as we have been able to discover, 
there is no reported precedent which on 
the facts is exactly in point. There is 
much authority to the effect that if the 
appellant had pleaded *^ not guilty " to the 
(10) 8 Cox C.C. 237. 



charge of conspiracy, and the trial of 
all three defendants together had pro- 
ceeded on that charge and had resulted in 
the conviction of the appellant and the 
acquittal of the only allied co-conspira- 
tors, no judgment could have been passed 
on the appellant, because the verdict must 
have been regarded as repugnant in find- 
ing that there was a criminal agreement 
between the appellant and the others and 
none between them and him — see Hariaon 
V. ErringtoHj^ where, upon an indictment 
of three for riot two were found not 
guilty and one guilty, and upon error 
brought it was held a ** void verdict " and 
said to be ''like to the case in 11 Hen. 4.2 
Conspiracy against two, and only one of 
them is found guilty, it is void, for one 
alone cannot conspire.'' So in Bex v. 
Sudbury,^ where only two out of three 
were found guilty of riot and there was 
no allegation of eum aUie^ the judgment 
was arrested. So in ChiUi/e Criminal 
Law (2nd ed.), vol. 3, p. 1141, on the 
authority of those cases " the conviction 
of the single defendant will be invalid and 
no judgment can be passed." So in Reg, 
V, Thompson [i85i],^^ per Lord Campbell, 
** the acquittal of two involves the ac- 
quittal of the third." In Reg. v. Manning ^ 
this doctrine was perhaps somewhat ex- 
tended. There two persons were put on 
their trial together at Nisi Prius for a 
conspiracy, no other parties being alleged, 
The jury convicted one with the sanction 
of the tfudge, although they were unable 
to agree, and were discharged as to the 
other ; and upon a rule moved for a new 
trial it was held by Lord Chief Justice 
Coleridge and Mr. Justice Mathew and 
Mr. Justice Stephen that there had been 
a misdirection. The issue, said Mr. Justice 
Mathew, was whether both were guilty ; 
and the jury had not agreed on that issue. 
It is true that the judgments in Reg, v. 
Manning * purport to be based mainly on 
the opinion of the Judges in 0*ConneU v. 
Reg. [1844],** which does not seem to us 
to affect the present question; but the 
decision itself is in accordance with the 
previous authorities, which appear to 
establish that the mere possibility of the 

(11) 20 L. J. M.C. 183; 16 Q.B. 882; Dean, 
0.0. 3. 

(12) 11 OL & F. 165, 236-7; 1 Cox 0.0. 413. 
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one defendant having been acquitted by 
reason of evidence not being forthcoming 
or admissible against him which was 
forthcoming or admissible against the 
other who has been tried with him, is 
not enough to cure the inconsistency 
apparent on the record. 

It is equally clear on the other hand 
that if the appellant had been arraigned 
and tried alone for the conspiracy, and had 
been convicted, his conviction would have 
been good at the time and judgment 
could have been pronounced against him, 
although the other persons included in 
the in£ctment had not appeared or were 
dead, or the trial of them had been post- 
poned—see Bro, Abr, Corup, 21 ; JRex v. 
I^ichola [1742],*» Eex v. ScoU [i7«l],i* E^x 
V. Cooke,^ and Eeg. v. Aheame,^ in which 
case, however, it is dificult to see how 
this question really arose at all, since the 
indictment was not for a mere conspiracy 
to murder, but for actual murder, though 
laid with an averment of conspiracy, as 
appears from the sentence of death as 
reported in 2 Ir. C.L. 381. It is, how- 
ever, not clearly settled whether in such 
a case of separate trials a subsequent 
acquittal of the other defendants upon 
their separate trial would or would not 
avoid the effect of the previous conviction 
of the appellant. So if in the present 
case the appellant had been sentenced, as 
he might have been, immediately upon 
his pleading guilty to the charge of con- 
spiracy, the sentence would have been 
right when passed, but it is not certain 
whether upon the acquittal of the other 
defendants the sentence upon him must 
not have been vacated or treated as erro- 
neous, just as judgment against an acces- 
sory passed during the attainder of the 
principal was good during the attainder, 
but was ipso facto avoided when the at- 
tainder was removed (1 ffaiey 623, et aeq, ; 
Lord Sanchar*8 CaseJ) In Eex v. Cooke ® 
Mr. Justice Littledale suggested that a 
similar consequence might follow from an 
acquittal of the alleged co-conspirator at 
his own separate trial; and the same 
suggestion is made in the headnote to 
Eeg. V. Aheamej^ though not so distinctly 
in the judgments. This suggestion is 

(13) 13 East, 412». 
(U) 3 Burr. 1262. 



questioned by Mr. Greaves in a note to his 
edition of EtasM on Crimes (4th ed.), 
vol. 3, p. 146, but on grounds which 
would be to a large extent equally appK- 
cable to the case of a joint trial, and are 
therefore insufficient upon the authorities 
which have been cited. 

The present case may be regarded as 
intermediate between the case of a wholly 
joint trial and the case of separate trials 
of the alleged co-oonspirators. The ap- 
pellant and his co-defendants were jointly 
indicted; they were arraigned together; 
they all pleaded '* not guUty " to &e five 
principal counts; there was only one 
venire; they were all apparently given 
in charge (as we have pointed out) to the 
same jury. If error had been brought, 
one reooi^d would have been made up (as 
in Lord Sanchar's C(ue^ where the plea 
of " guilty " by one prisoner and the veniict 
of the jury as to the other are set out), and 
the same record would have shewn the 
inconsistent plea and verdict. We think 
that under these circumstances the trial 
ought to be regarded as in substance 
joint, and that the plea of " guilty " ought 
not to be followed by judgment. 

There is an authority to this effect 
which, although it has not the effect of a 
decision, we cannot disregard. The very 
case is put in Eohinson v. Eobinion 
[i859],^^ where Chief Justice Gockbum 
says : '' The case of an indictment against 
two persons for conspiracy suggested an 
apparent analogy ; and as, in such a case, 
a plea of guUty by the one if followed by 
the acquittal of the other, would not 
have supported a judgment of guilty 
against the delinquent confessing and 
pleading guilty, so it might be said that 
here, <&c." This passage is indeed treated 
in one of the judgments in Eeg. v. Man- 
ning ^ as a '^ mere dictum " ; but in truth 
it was this very analogy which the Court 
in Eobinson v. Eobinson ^^ had to consider 
and reject or adopt ; and it forms part of 
a considered judgment of Chief Justice 
Cockbum, Mr. Justice Wightman, and 
Sir C. Cresswell — no mean authorities on 
the criminal law. It seems also to be 
supported by the language of Chief Justice 
lioemEexv. Nichols^^^ who said, ''one being 
acquitted on record, the conviction of his 
(15) 1 Sw. & Tr. 362, 392. 
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companions on the same record must be 
directly repagnant and contradictory to 
the other " ; and there is nothing in the 
context to exclude the application of this 
language to a conviction on a plea of 
"guilty." 

Even apart from the conclusion of strict 
law at which we have arrived, we think 
that the unfettered power which the 
Crown Cases Act, 1848, confers upon 
this Court to make such order as justice 
may require might in this case be ex- 
ercised in favour of the appellant, who 
has been acquitted of the more serious 
charges alleged in the indictment, and 
who in pleading "guilty" to the minor 
charge may have done so under mis- 
apprehensions of various kinds, and who 
certainly did not plead " guilty " to any 
separate offence. And so, before the 
statute, in Rex v. Wcuidington [isoo] '^ it 
was said that even where a convicted 
prisoner waived his motion in arrest of 
judgment the Court would not pass 
sentence if they could see that no crime 
was shewn. 

Another point is raised in the Case — 
namely, whether the Court had power to 
allow the appellant to withdraw his plea 
of "guilty." There cannot be any doubt 
that the Court had such power at any 
time before, though not afber, judgment — 
see, for example, Reg. v. Chuter^^ and 
Reg, v. Sell [i84o] " ; and as we infer that 
but for the erroneous opinion that there 
was no such power the withdrawal would 
have been aUowed, this might of itself be 
a ground for a venire de novo — Reg, v. 
Teadon [l86l] "— the indictment being 
for a misdemeanour. 

Lastly, it is necessary to observe that 
in entertaining this case, notwithstanding 
that the appellant pleaded guilty, we adopt 
the construction of the Act which com- 
mended itself to the Court in Reg, v. 
Broum ® in preference to the decision in 
Reg, y. Clofrk^ where it was held that a 
question arising upon a plea of " guilty " 
was not a question arising upon a trial. 

Bbucb, J., read the following judgment : 
I agree with the judgment of Mr. Justice 

(16) 1 East, 142, 146, 169. 

(17) 9 Car. & P. 346. 

(18) 31 L. J. M.O. 70; 1 L. & C. 81. 



Wright, and with the reasons he has given. 
I do not propose to go through the autho- 
rities cited by him, but I wish to make a 
few observations of my own tending to the 
same conclusion on somewhat different 
grounds. I think that the statement in 
ChiUy on Criminal Law, vol. 3, p. 1141, 
is correct, and is fully supported by the 
authorities. The statement in ChiUy is as 
follows : " And it is holden, that if all the 
defendants mentioned in the indictment, 
except one, are acquitted, and it is not 
stated as a conspiracy with certain persons 
unknown, the conviction of the single 
defendant will be invalid, and no judgment 
can be passed upon him." 

That passage seems to me to apply 
exactly to the present case. The point of 
the passage turns upon the drcumstanoe 
that the defendants are included in the 
same indictment, and I think it logically 
follows from the nature of the offence of 
conspiracy that where two or more per- 
sons are charged in the same indict- 
ment with conspiring together, and the 
indictment contains no charge of their 
conspiracy with other persons not named 
in the indictment, then if all but one of 
the persons named in the indictment are 
acquitted, no valid judgment can be passed 
upon the one remaining person whether 
he has been convicted by the verdict of a 
jury or upon his own confession, because 
as the record of conviction can only be 
made up in the tenns of the indictment it 
would be inconsistent and contradictory, 
and so bad on its face. 

The gist of the crime of conspiracy is 
that two or more persons did combine, 
confederate, and agree together to carry 
out the object of the conspiracy. To 
quote from Sir William Erie {The Law 
Relating to Trade Unions, 1869, p. 31) : 
" With respect to the crimes classed under 
the term * conspiracy,' the external act of 
the crime is concert, by which mutual 
consent to a common purpose is ex- 
changed." Where the indictment charges 
that A, B, and C combined, confederated, 
and agreed tc^ther to do a certain thing, 
and A and B are acquitted by the verdict 
of a jury from the charge, it is inconsistent 
with that finding that there could have 
been any combination, confederation, and 
agreement between them and C; and 
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unless they combined, confederated, and 
agreed with C, C cannot be found guilty 
of the charge. It seems to me it matters 
not whether the trial of A, B, and C 
took place at the same time or not, so 
long as they are charged upon one indict- 
ment. Only one record can be drawn up 
based upon that indictment. If the pro- 
ceedings have taken such a course as to 
negative mutual consent to a common pur- 
pose by all but one of the parties who are 
alleged to have conspired together, no 
valid record of a conviction against that 
one can be drawn up. If the record finds 
that A and B are acquitted on the charge 
of agreeing together with G, the same 
record cannot without inconsistency find 
that C agreed together with A and B. 
As to the note in EuaaeU on Crimes 
(4th ed.), vol. 3, p. 146, referred to in the 
judgment of Mr. Justice Wright, where 
it is suggested that a verdict of ''not 
guilty " is not to be taken as establishing 
the innocence of the person acquitted 
because the verdict may have been arrived 
at simply in consequence of the absence of 
evidence to prove his guilt, I think it is 
a very dangerous principle to adopt, to 
regard averdict of "not guilty" as not fully 
establishing the innocence of the person 
to whom it relates. If it is to be applied 
at all, it would apply to persons tried at 
the same time, and yet it is perfectly 
clear upon the authorities that if two 
persons are tried together upon a charge 
of conspiring with one another, and one is 
acquitted by the jury and the other con- 
victed, the conviction cannot stand al- 
though it is perfectly clear that the 
verdict of " acquitted " may have been ob- 
tained simply upon the ground that there 
was a failure of evidence to establish the 
charge against the person who was ac- 
quitted. 

There is another point in the Case. It 
is clear that the Court had power to allow 
the appellant to withdraw his plea of 
" guilty." The Court, no doubt, had a dis- 
cretion in the matter, and if the Court 
had exercised its discretion it may be that 
that would have been final, and we should 
have no power to interfere with the exercise 
of its discretion. But the Court, acting 
upon the erroneous opinion that it had no 
power to allow the withdrawal of the plea. 



never did exercise its discretion. If it 
had exercised its discretion, it is quite 
possible that it might have allowed the 
withdrawal of the plea; and if it had 
allowed the withdrawal of the plea of 
" guilty " and allowed the appellant to plead 
" not guilty," and he had been tried by the 
same jury who acquitted the other defen- 
dants or by another jury, it is quite 
possible that he would have been ac- 
quitted. The appellant has been deprived 
of this chance of acquittal by reason of a 
mistake of the Court. I think every in- 
tendment should be made in fietvour of an 
accused person ; and as the Court by 
reason of a mistake bb to the extent of its 
powers did not exercise a discretion 
which it might have exercised in favour 
of the appellant, the appellant is, I think, 
entitled on that ground alone to have the 
conviction set aside. 

Darling, J. — I concur in the judg- 
ment of Mr. Justice Wright. Apart 
altogether from the other considerations 
which have influenced us, I desire to 
emphasise the point that this Court has 
power, under the Crown Cases Act, 1848, 
to make such an order as justice may 
require. 

LoBD Alvebstone, C. J. (on behalf of 
jELFy J., and himself). — On the first 
point Mr. Justice Jelf and myself have 
felt considerable difficulty, because it 
seems to us that a rule to a great 
extent technical may be used to defeat 
the ends of justice. But we find ourselves 
unable to give sufficient reasons for dis- 
senting from the able judgments of Mr. 
Justice Wright and Mr. Justice Bruce, 
and we therefore concur in them. In 
concurring, we lay great stress upon the 
&ct that in cases of this nature any 
failure of justice can usually be prevented 
by indicting and trying the prisoners 
separately instead of jointly as in the 
present case. In view of that &ct, we 
think it is probably safer on the whole 
to adhere to the principles to which my 
brothers have called attention than to 
depart from them. 

As to the jurisdiction of the Court of 
quarter sessions to allow the appellant to 
withdraw his plea of '^ guilty " we entirely 
concur in the judgments of my brothers. 
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I only deetre toadd that £0!^. v. Brawn^ 
ought to be followed in preference to the 
earlier case of Heg. ▼. Cbirk.^ 

For the reasons which have been given, 
the conviction must be quashed. 

Conviction quashed. 

Solicitors — Rooke k Sons, agents for Brain & 
Brain, Beading, for defendant ; W. S. Bnnt* 
ing, for prosecniion. 

IReported by J, Jiitchie, Esq., 
BarrUteT'Ot-Zaw, 



[IN THE COURT OF APPEAL.] 
O0LLIH8, M.R. 
Mathbw, L. J. 
Oozens-Hardt, L.J. 

1902. 
June 25. July 2. J 
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IGOE V. 8HANH AND 
0THEB8. 



Lieenaing Law — Lioenee — Renewal — 
Beethoum — Annual Value — Continuity of 
Lioenee — ^^ Premiaea txt the time of the 
passing of this Act Uoensed " — Licensing 
Aet, 1872 (35 <£r 36 Vict. c. 94), s. 45. 

Premises €tt the time of the passing of 
the Licensing Aet^ 1872, Ucenssd for the 
sale of intoxicating liquor for consumption 
thereon^ whose Uoenoe has not been eon- 
tinuottsfy renewedj are ^^premises not at 
the timeof the passing of this Aet Uoenaed " 
for such scUe within the meaning of see- 
tion 45 of that Aet ; and therefore are not 
qualified to receive a licence umess they are 
of the annual value specified in thai sec- 
tion. So held hy Collins, M.R., and 
Matekw, L.J. (Oozenb-Hasdt, HJ., dis- 
senting). 

The principle of Freer v. Murray (63 
L. J. M.G. 242; [1894] A.O. 576) /o{- 
Unoed. 

Judgment of the Divisional Court 
([1901] M.O. 167; 70 L. J. K.B. 616; 
[1901] 2 K.B. 740) reversed. 

Appeal from the judgment of a Divi- 
sinal Court upon a Case stated by a Court 
of quarter sessions, which had dismissed 
an appeal against the refusal of licensing 
Justices to renew to one Patrick Igoe a 
licence to sell beer by retail to be con- 



sumed on or off the premises in a beer- 
house. The licensing Justices and the 
Court of quarter sessions refused the 
renewal on the ground that the house in 
question was not of the annual value pre- 
scribed by section 45 of the Licensing 
Act, 1872.1 

fktrick Igoe was tenant and occupier of 
the Council Inn, Council Street, Hulme, 
Manchester, and was licensed for the sale 
of beer by retail to be consumed on or 
off the premises. On August 9, 1900, 
notice of objection to the renewal of the 
appellant's licence was served on him on 
the grounds that the premises were not of 
the necessary annual value, and at the 
adjourned general annual licensing meet- 
ing for the City of Manchester, held 
September 21, 1900, the Justices refused 
the renewal on that ground. 

The Council Inn was originally licensed 
for the sale of beer by retail to be 
oonsumed on or off the premises in the 
year 1868, and the licence was con- 
tinuously renewed down to the year 1886. 
At the general annual licensing meeting 
in August, 1886, the renewal of the 
licence to Edwin Wade, the then licensee, 
was objected to and ultimately refused. 
He continued to carry on business and 
to sell beer by retaU till October 8, 1886, 

(1) Section 46 of the Lioensiog Act, 1872. 
provides : ** PremiBes to which at the time of 
the pasdng of this Act no licence under the 
Acts recited in the Wine and Beer Hoase Act, 
1869, authorising the sale of heer or wine for 
oonsumption thereupon is attached, shall not 
be subject to any of the provisions now in 
force prescribing a certain rent or value or 
rating as a qualification for receiving any such 
licence. 

** Premises not at the time of the passing of 
this Act licensed for the sale of any intozi- 
eating liquor for oonsumption thereupon shall 
not be qualified to receive a licence authorising 
such sale unless the following conditions are 
satisfied: 

** (a) The premises, unless such premises are 
a railway refreshment room, shall be of not less 
than the following annual value : 

** If situated within the City of London or the 
liberties thereof, or any parish or place subject 
to the jurisdiction of the Metropolitan Board of 
Works, or within the four-mile radius from 
Charhig Cross, or within the limits of a town 
containing a population of not less than one 
hundred thousand inhabitants, fifty pounds per 
annum ; or if the licence do not authorise the 
sale of spirits, thirty pounds per annum. . . 
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upon which day he yielded up possession 
of the premises to Jane Jackson, who 
became the new tenant and occupier, 
but who did not obtain any licence or 
transfer of the current licence, which 
expired on October 10, 1886. Jane 
Jackson commenced to carry on business 
and to sell beer by retail on October 8, 
1886, but not under a Justices' licence, 
and on October 12, 1886, pursuant to the 
Alehouse Act, 1828 (9 Geo. 4. c. 61), s. 14, 
she applied to the Justices in special ses- 
sions for licensing purposes for a grant of 
a licence to her, which was granted, and 
such licence was thenceforward continu- 
ously renewed until September 21, 1900. 

The annual value of the premises on 
September 21, 1900, exceeded the sum of 
152., but was less than the sum of 30Z. 
The premises were situate in the City of 
Manchester, the population of which ex- 
ceeded a hundred thousand. 

It was contended before the Court of 
quarter sessions on behalf of Patrick 
Igoe that, inasmuch as the house was on 
August 10, 1872, licensed for the sale of 
intoxicating liquors for consumption there- 
upon, the qualification in respect of 
annual value prescribed by section 45 ^ of 
the Licensing Act, 1872 — namely, SOL — 
did not apply, but that the qualification of 
the annual value which did apply was that 
pi*escribed by the Beerhouse Act, 1840 
(3 & 4 Vict. c. 61), 8. 1— namely, 15/. 

It was contended on behalf of the 
licensing Justices that the licence held in 
respect of the house at the time of the 
passing of the Licensing Act, 1872, having 
lapsed in 1886, the house thereupon ceased 
to be qualified to receive any other or new 
licence except upon the conditions as to 
annual value required by the Licensing 
Act, 1872, s. 45, and that upon the true 
construction of that section the conditions 
prescribed as to annual value applied to 
all licensed premises of which the licence 
had not been in existence continuously 
from August 10, 1872, down to the appli- 
cation for the renewal thereof, or to which 
a licence other than that existing on 
August 10, 1872, had been granted since 
that date. 

The Court of quarter sessions decided 
that the value qualification prescribed by 
section 45 ^ of the Licensing Act, 1872, 



applied to the housoi and dismissed the 
appeal. 

On appeal by way of Special Case, the 
Divisional Court (Lord ^verstone, C.J., 
and Lawrance, J.) reversed the decision 
of the Court of quarter sessions. 

The Justices appealed. 

RusMUy K,C,^ and HUdeshmfMr^ for 
the appellants. — Before the passing of 
the Licensing Act, 1872, this house was 
no doubt of the necessary qualifying value 
of 15/. per annum — Beerhouse Act, 1840 
(3 (fe 4 Vict. c. 61), s. 1. The Licensing 
Act, 1872, s. 45,^ provides that premises 
not at the passing of the Act licensed, &c., 
shall not be qualified to receive a licence 
unless they are of not lees than (in this 
case) the annual value of 30/. The ques- 
tion therefore is whether this house was 
or was not at the passing of the Act 
licensed. On the analogy of Hwrgreaves 
V. Dawson [l87lV ^* v. Curzon [1878],® 
and Freer v. Murray [1894],* decidiad 
under section 19 of the Wine and Beer 
House Act, 1869 (32 & 33 Vict. c. 27), 
the house cannot be said to be licensed at 
the passing of the Act unless it was 
licensed continuously from the date of 
the Act till the date when the application 
for renewal is made. In this case the 
original licence expired in 1886, and for 
two days in that year the house was 
unlicensed ; a new licence was then 
granted, but then the house ceased to be 
a house licensed at the passing of the Act 
of 1872. Consequently the qualification 
introduced by that Act applies, with the 
result that this house, unless of the annual 
value of 30Z., is not qualified to receive a 
licence. In order to exempt a house from 
the necessity of being of the higher value, 
the licence sought to be renewed must be 
the successor through an unbroken series 
of renewals of the original licence in force 
at the passing of the Act of 1872. Other- 
wise the mere historical £act that the 
house at the passing of that Act enjoyed 
a licence invests it for all time with an 
arbitrary exemption from the necessity of 
conforming to the general law. The 
object of the Legislature in excepting 

f2) 24 L. T. 428. 

(3) 42 L. J. M.G. 166 ; L. R. 8 Q.B. 400. 

(4) 63 L. J. M.C. 242 ; [1894] A.C. 676. 
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premises licensed at the passing of the 
Act was only to protect vested interests. 
When the interest was devested there 
was no further reason why premises 
licensed at the passing of the Act should 
enjoy any immunity not enjoyed by pre- 
mises licensed after the passing of the Act. 

Affory, K,C,t and J. R. Randolph^ for 
the respondent. — Apart from Freer v. 
Murray^ the plain construction of sec- 
tion 45 of the licensing Act, 1872,^ is 
conclusive against the appellants. It 
says in terms that '^ premises not at the 
passing of the Act licensed/' &c., shall 
not be qualified to receive a licence unless 
the provisions of the Act as to qualifica- 
tion are complied with. That implies 
that premises licensed at the passing of 
the Act shall be qualified to receive a 
licence, although the provisions of the 
Act are not complied with — ^that is to say, 
in the case of this house, although of the 
annual value of 1 5^. It is common ground 
that this house was licensed at the passing 
of the Act. Therefore it is qualified to 
receive a licence, though only of the 
annual value of 15/. 

This conclusion is not affected by Freer 
V. Mwrray.^ That case was decided upon 
another section of another Act of Parlia- 
ment, which enacted that where on May 1, 
1869, a licence under certain Acts was in 
force with respect to any house or shop 
for the sale therein of beer, <&c., it should 
not be lawful for the Justices to refuse an 
application for a certificate except upon 
one or more of the grounds specified in 
that Act. Doubts arose as to whether 
that section applied to any but the first 
application after the passing of the Act — 
see Reg. v. Easeter Jueticea [1S73] ^; and 
accordingly the Wine and Beer House Act 
Amendment Act, 1870 (33 & 34 Vict. 
c. 29), was passed, which enacted by sec- 
tion 7 that section 19 of the Act of 1869 
should extend to licences granted by way 
of renewal firom time to time of licences 
in force on May 1, 1869, whether such 
licences continued to be held by the same 
person or had been transferred to another 
person. Then further doubts arose as to 
whether the Act of 1869, as amended by 
the Act of 1870, applied in a case where 

(6) 42 L. J. M.C. 36 ; sub nam. Reg. t. ManUf 
L. B. 8 Q J5. 236. 



the licence in force on May 1, 1869, had 
by forfeiture, lapse of time, or otherwise 
ceased to be in force ; and it was enacted 
by section 3 of the Intoxicating Liquors 
Licences Suspension Act, 1871 (34 & 35 
Vict. c. 88), that in such a case the dis- 
cretion of the Justices should not be 
restricted as it was by the Act of 1869. 
The Act of 1871 was repealed by the 
Licensing Act, 1872, but nevertheless it 
was a strong indication of the intention 
of the Legislature with respect to the 
Acts of 1869 and 1870, and shewed that 
the provisions of the former Acts were 
meant to apply to cases of houses licensed 
on May 1, 1869, and continuously by re- 
newals from that date to the date of the 
application for a certificate. Freer v. 
Mwrray ^ decided that such was the in- 
tention of the Legislature. But Freer v. 
Murray^ has nothing to do with the 
Licensing Act, 1872. There is no amend- 
ing Act to alter the express words of that 
Act, and the Court has no option but to 
give to the clear words of the enactment 
their ordinary meaning. Hcvrgreavea v. 
Daweon ^ and Reg. v. Gurzcm^ which were 
approved in Freer v. Mwrray^^ were both 
decided after the amending Act of 1870. 

Moreover, the Act of 1869 related to 
the qualification of the occupier, while the 
Act of 1872 relates to that of the house 
itself. 

Ruaaell, K.C.^ in reply.— Far^www 
V. Dawson ^ was decided before the 
passing of the Act of 1871, and with- 
out the assistance of the Act of 1870, and 
went upon the mere construction of 
section 19 of the Act of 1869. In prin- 
ciple that section cannot be distinguished 
from section 45 of the Act of 1872, and 
Hargreaves v. Dawson ^ cannot be distin- 
guished from this case. It has been 
followed in Reg, v. Curzon,^ in the Court 
of Appeal in Murray v. Freer [i893] ® — 
where Lord Esher, M.B., said that he 
would have come to the same conclusion 
even if section 19 of the Act of 1869 had 
stood alone — ^and finally in the House of 
Lords in Freer v. Murray,^ 

Cur. adv. vuU. 

July 2. — Collins, M.R., read the fol- 
lowing judgment : This is an appeal from 
(6) 62 L. J. M.O. 100; [1893] 1 Q.B. 635. 
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a decision of the Divisional Court, consist- 
ing of the Lord Chief Justice and Mr. 
Justice Lawrance, reversing the decision 
of the licensing Justices and of the quarter 
sessions in refusing a licence to the ap- 
plicant. The facts are very shortly 
stated in the report of the case in the 
Court below, and are as follows: [His 
Lordship read the facts, which are sub- 
stantially the same as those set out above, 
and continued:] The quarter sessions, 
affirming the licensing Justices, had held 
that the continuity of the applicant's 
licence had been broken, and that there- 
fore he was not entitled to daim a re- 
newal of his licence unless the house in 
respect of which he claimed had complied 
with the conditions as to value laid down 
in section 45 of the Licensing Act, 1872 ^ 
— in this case 30^. The case for the 
applicant was that under the second 
clause of that section he was exempted 
from the conditions of value therein im- 
posed, and was bound only by those of 
the Beerhouse Act, 1840 (3 & 4 Yict. 
c. 61) — namely, that the house should be 
of the annual value in this case of 151, — 
and that the premises exceeded that 
value. 

The case depends on the meaning of the 
second clause of section 45 of the Licens- 
ing Act, 1872. It is not, I think, ne- 
cessary to refer to the first clause, which 
has perplexed the Courts and the text- 
writers ; see Mr. Paterson's note to the 
section in his book on the Licensing 
Acts, and JReg. v Exeter Justices,^ It is 
admitted that this case depends on the 
second clause only. That clause is as 
follows: ^* Premises not at the time of 
the passing of this Act licensed for the 
sale of any intoxicating liquor for con- 
sumption thereupon shall not be qualified 
to receive a licence authorising such sale 
unless the following conditions are satis- 
fied." The section therefore is framed to 
exclude from qualification for a licence 
after the passing of the Act any house 
not of the prescribed value unless at the 
time of the passing of the Act it is 
licensed for the sale of any intoxicating 
liquor for consumption on the premises. 
Its object, therefore, obviously was, while 
raising the standard of the ^ue qualifi- 
cation for the future, to safeguard, to some 



extent at all events, the rights, such as 
they were, in respect to houses abeady 
licensed at the time of the passing of the 
Act; and the question is how £u* the 
Legislature must be taken to have enacted 
that such houses and their owners should 
be relieved from the burden of the new 
qualification. 

It is contended by the applicant^ the 
respondent here — ^and he was bound to 
contend no less — ^that this immunity is 
conferred once for all upon the house, 
provided, it was in fiu$t licensed at the 
time of the passing of the Act (quite irre- 
spective of whether or not that licence 
has been continued by renewals), and no 
matter to what purpose it may have been 
applied in the interval between the pass- 
ing of the Act and the subsequent appli- 
cation. 

It is contended, on the other hand, that 
the Legislature must have intended to 
continue the immunity only so long as 
the licence in existence at the time of the 
passing of the Act had been kept alive by 
renewals, and that the principle laid down 
by the Court of Queen's Bench and con- 
firmed by the House of Lords in the 
parallel case arising under or created by 
section 19 of the Wine and Beer House 
Act, 1869, must be applied to this legisla- 
tion also. 

This makes it necessary to consider 
that section and the cases decided under 
it ; for it seems to me that, when closely 
scrutinised, the two sections, though con- 
tained in different Acts of Parliament, 
are equally enacted with reference to the 
well-known practice of magistrates in 
dealing with the renewal of licences, and 
equally had for their object the safeguard- 
ing of existing licence-holders in respect 
of their licensed houses. Section 19 of 
the Wine and Beer House Act, 1869, 
when first passed, was, so &r as is material, 
in these words : ** Where, on the first of 
May 1869, a licence under any of the 
said recited Acts is in force in respect 
to any house or shop for the sale by retail 
therein of beer, cider, or wine to be con- 
sumed on the premises, it shall not be 
lawful for the Justices to refuse an appli- 
cation for a certificate for the sale of beer, 
cider, or wine to be consumed on the pre- 
mises in respect of such house or shop, 
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except upon one or more of the grounds 
upon which an application for a certifi- 
cate under this Act in respect of a licence 
for the ^le of beer, cider, or wine, not to 
be consumed on the premises, may be 
refused, in accordance with this Act/' It 
was amended by an Act of the following 
year, but, before that Act came into 
operation, the earlier enactment was in- 
terpreted by the Court of Queen's Bench 
in Hargreckvea v. Dawson,^ It was there 
held that, though on the bare language of 
the Act the condition of immunity from 
objection on grounds other than the four 
named was simply that on May 1, 1869, 
a licence under any of the recited Acts 
was in force with respect to the house, to 
construe the conditions so narrowly would 
be to ignore the practice prevailing under 
the licensing laws and to defeat the obvious 
intention of the Legislature, and the Court 
therefore construed those words as not 
extending to the case where a licence 
existing at the date of the Act had not been 
continued by annual renewals. The key 
to the decision is contained in the observa- 
tion of Lord Chief Justice Cockbum in the 
course of the argument : '^ Does not the 
1 9th section imply that there is an existing 
licence 9 " That is, at the time of the appli- 
cation. The Legislature by the amending 
Act of 1871 — Intoxicating Liquor Licences 
Suspension Act, 1871 (34<k 35yict.c.88)~ 
expressly enacted (in section 3) what the 
Court had so decided. The matter came 
up for discussion again in Eeg. v. Cvrzon^^ 
after the amending Act of 1871 had been 
repealed, and the Court held that "on 
the true construction of section 19 of the 
Act of 1869 confirmed by section 7 of the 
Wine and Beer House Act of 1870 (33 k 
34 Vict. c. 29), the Justices were not 
prohibited from exercising their discretion 
in the case of a house licensed on May 1, 
1869, the licence or certificate of which 
had lapsed before the application for 
renewar'; and they expressly approved 
the decision in Hargreaves v. Dawson^^ 
decided without reference to either of the 
amending Acts. The matter ultimately 
came before the House of Lords in the 
case of Freer v. Mwray^^ where the de- 
cisions I have referred to were approved ; 
and the House held, under circumstances 
practically undistinguishable from those in 



this case as to the history of the licence, 
that the fact of the chain of continuity 
having been broken put the applicant 
outside the protection of section 19 and 
left the Justices an absolute discretion, as in 
the case of a new licence. On the argument 
in the Court of Appeal, Lord Esher, M.B., 
expressly agreed with the view taken by 
the Court of Queen's Bench in Eargreavea 
V. Dawaon^ and approved in Reg, v. 
Gwnon? on the construction of section 19 
standing alone and unamended. If, 
therefore, it is necessary for the applicant 
in this case to shew that his licence has 
been renewed up to the date of his last 
application, Frevr v. Mwrray^ is a clear 
authority in the House of Lords that he 
has failed to do so. 

Is there, then, any substantial distinction 
between the legislation of section 45 of 
the Act of 1872 and that of section 19 of 
the Act of 1869 which would justify us in 
refusing to apply to the present case the 
principle of the decisions upon the Act of 
1869 to which I have referred t I cannot 
think that there is. In the one case, 
that under the Act of 1869, the Legis- 
lature were continuing to persons licensed 
at the time of the passing of the Act a 
certain immunity which they then en- 
joyed, while as to penions not licensed 
they left unfettered discretion to the 
magistrates. So here they preserve for 
persons having licences at the time of 
the passing of the Act immunity from 
disqualification on the ground that their 
houses fall below a certain value, while to 
others who did not hold licences at the 
time of the passing of the Act they 
negative qualification unless their houses 
are of a much larger value. It seeiQs to 
me that all the reasons which induced the 
Court to interpret the first-named Act as 
they did apply equally to the second. It 
is difficult to assign any reason in the one 
case more than in the other why the 
Legislature should have intended to enact 
arbitrarily that the condition of the 
house at the time of the passing of the 
Act should determine for ever the rights 
of the occupiers thereafter, quite irrespec- 
tive of whether it continued to be used as 
a pubhc -house or for any other purpose. 
The same reasons that led the Courts to 
insist in the one case that the section 
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must be taken to refer to a licence kept 
continually in existence up to the date of 
the application apply equally to the other, 
and no reason was given in argument why 
any other intention should be supposed. 
Nor does it seem to me that there is any 
such difference in the language as to 
justify any valid distinction. That the 
language of the section in the one case is 
affirmative and in the other negative can 
surely make no solid difference. If the 
provision of section 45 of the Act of 1872 
be thrown into the affirmative it seems to 
me that it cannot be distinguished from 
section 19 of the Act of 1869. At my 
invitation counsel for the respondent 
transposed the sentence thus : ** Premises 
licensed at the time of the passing of this 
Act . . . shall be qualified " — that is, on 
application — " to receive the licence, 
although the following provisions are not 
satisfied." If the premises are licensed 
a licence is '* in force " with respect to them 
in the same sense as in the Act of 1 869, 
and I think no effectual distinction can be 
made because the words in the later Act 
in terms refer to the premises and not to 
the occupier. What the Legislature is con- 
sidering in both cases is a right of the 
owner or occupier in respect of the pre- 
mises. The interests they are safeguarding 
cannot be considered as dissevered from 
the owner or occupier. It is equally the 
right or expectation of the owner or occu- 
pier, in respect of the premises, which is 
to be safeguarded in both cases. Reliance 
was also placed by counsel on the words 
*'an application " in section 19 of the Act 
of 1869 ; but, as no question as to quali- 
fication can arise either for a new licence 
or a renewal except upon " an application," 
I can see no force in this argument. In 
&ct, the provision of the Act of 1872 
might be thrown into the exact words of 
section 19 of the earlier Act, substituting 
" except on the ground of value " &c. for 
^* except upon one or more of the (four) 
grounds," &c., without in any way altering 
the sense. 

For these reasons, I think that the 
decisions in the Court of Queen's Bench, 
the Court of Appeal, and the House of 
Lords upon the Act of 1869 have laid 
down a principle applicable to the inter- 
pretation of the section now in question, 



and that we are bound to adopt it. This 
view seems to me also to be in accordance 
with that taken by Lord Chief Justice 
Cockbum in Reg, v. Exeter JutHoeef 
where he says, referring to section 45 of 
the Licensing Act, 1872 : << The first part 
of section 45 must be taken to refer 
to houses already licensed, but to 
which, at the time of the passing of 
the Act, no licence under the Acts 
referred to in the Wine and Beer- 
house Act, 1869, is attached, and it pro- 
ceeds to enact that they 'shall not be 
subject to any of the provisions prescribing 
a certain rent, or value, or rating as a 
qualification for receiving any such licence.' 
Such houses are excluded from, the opera- 
tion of the subsequent part of the section, 
which applies to premises not, at the time 
of the passing of this Act, licensed for the 
sale of intoxicating liquors. Then, with 
regard to future applications for new 
licences, the section provides that the 
premises shall be of a certain value, 
depending upon specified circumstances. 
I think, therefore, that this section is 
intended to extend only to licences first 
applied for after the passing of the Act, 
as distinguished from the renewal of 
licences previously granted. The Legis- 
lature probably did not wish to interfere 
with vested interests : because it would be 
in some instances a hardship upon a man 
who has had a licence for many years, 
without any complaint of his conduct, to 
be compelled to find other premises, or 
to increase the value of those he occupies, 
either of which courses may be beyond 
his means or beyond physical possibiUty." 
For those reasons, with great respect to 
the Lord Chief Justice and my brother 
Lawrance, I am unable to agree with 
their decision, which, in my opinion, must 
be reversed and that of the quarter 
sessions restored. 

Mathew, L.J. — I am of the same opi- 
nion. I would gladly, if I could, have 
construed this section as it has been con- 
strued by the Divisional Court, and have 
held that a substantial compliance with 
its terms is all that is necessary, for the 
objection to the licence in this case is 
insignificant and technical in the highest 
degree. But the case is a test casei and 
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the break in the oontinaity of the lioence 
must be treated as a substantial break. 
It is argued for the respondent that when 
once a house has been licensed at the 
lower valuation the right to be licensed at 
that valuation is indelibly impressed on 
the house for all time. And the words of 
the section in question in this case, taken 
by themselves and without reference to 
any earlier licensing statutes or practice 
under them, seem not inconsistent with 
that view. But that argument must be 
reconciled with previous practice and 
legislation in licensing matters. There 
may be a renewal or a fresh grant by 
which a licence is obtained. Where there 
is a renewal the licence is in effect con- 
tinued as a fresh annual grant. 

Now the earlier legislation includes the 
Wine and Beer House Act, 1869. Before 
the passing of that Act no Justices' cer- 
tificate was necessary for the licence of a 
beerhouse. That Act made such a certifi- 
cate necessary. Then by section 19 it pro- 
vided that whei*e on May 1, 1869, a 
licence was in force in respect of any 
house or shop for the sale by retail therein 
of beer, cider, or wine to he consumed on 
the premises, it should not be lawful for 
the Justices to refuse an application for a 
certificate for the sale of beer, cider, or 
wine to be consumed on the premises in 
respect of such house or shop, except upon 
one or more of the grounds mentioned 
in that Act. The Act contemplates a 
future time when the question will arise 
whether a particular licence was " in force " 
on May 1, 1869. That licence could not 
be one which was in force on May 1, 
1869, unless the licence in force on that 
date had been continually renewed frt>m 
that date till the time when the question 
arose. If it had ceased to be renewed it 
was a new licence, and not one in force on 
May 1, 1869. Therefore the Act of 1869, 
though, like the Act of 1872, it is general 
in its terms, clearly contemplated the con- 
tinuance of a licence in the only way in 
which it could be continued — namely, by 
being renewed from time to time. If any 
doubt could be entertained as. to the in- 
tention of the Legislature in that Act, the 
doubt was effectually removed by section 7 
of the Wine and Beer House Act, 1870. 
A question had arisen whether a transfer 



of the licence might not constitute a 
breach in the continuity, and the Act of 
1870 was passed to remove that doubt. 
In doing so it declared the intention of 
the Legislature with regard to section 19 
of the earlier Act. It enacted that the 
19th section of the principal Act (that is, 
the Act of 1869) should extend to licences 
granted by way of renewal from time to 
time of licences in force on May 1, 1869, 
whether such licences continued to be 
held by the same person or had been, or 
might be, transferred to any other person 
or persons. That was a clear declaration 
of the intention of the Legislature in pass- 
ing section 19 of the Act of 1869, and 
makes it plain that that section was deal- 
ing with the case of a licence continued 
from time to time by renewal up to the 
time of the application. 

Then comes the Act of 1872. With 
regard to the first clause of section 45, 1 
need say no more than that it has given 
rise to much difference of opinion, and 
is as difficult a section as any we have had 
to construe. It has puzzled both com- 
mentators and counsel. It seems to apply 
to houses in respect of which no licence 
was necessary. It provides that such 
houses, if there were any, should not be 
subject to any of the provisions in force 
at the passing of the Act prescribing a 
certain value as a qualification for reoei|- 
ing any such licence. I need say no more 
with regard to that clause than that it 
has no application to the case before us. 

The second clause is fortunately more 
intelligible. It is as follows : *' Premises 
not at the time of the passing of this Act 
licensed for the sale of any intoxicating 
liquor for consumption thereupon shall not 
be qualified to receive a licence authorising 
such sale unless the following conditions 
are satisfied." Then follow conditions, 
one of which would require that the 
premises in question, if not licensed at the 
time of the passing of the Act of 1872, 
should not be of less than the annual value 
of 302. On what footing does the present 
case stand? That depends on whether 
the premises in question were or were not 
licensed at the time of the passing of the 
Act. In my opinion we must construe 
this Act in the same way as section 19 
of the Act of 1869 had already been 
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construed. In other words, we must hold 
that continuity in the licence is of the 
essence of the privilege which the premises 
enjoy. I do not propose to go through 
the cases terminating and finally approved 
by the House of Lords in Frevry. Murray ^ 
It is said that in deciding as we do we 
are adding words to section 45 of the Act 
of 1872, but in reality we are only apply- 
ing to this Act the construction laid down 
by the House of Lords as to the true con- 
struction of the Act of 1869 — namely, 
that to enjoy the privilege preserved by 
the Act it is necessary that the premises 
should have been continuously licensed 
since the passing of the Act. It is diffi- 
cult to suppose that the Legislature in 
this Act intended to abandon the con- 
tinuity of licence provided for by earlier 
statutes which were not repealed, and to 
inaugurate a new state of things in which 
continuity is unnecessary. If that were 
BO, it would follow that the lower value 
would qualify the premises to be licensed, 
notwithstanding a breach of continuity in 
the licence extending over any number of 
years. 

For these reasons I agree that this 
appeal must be allowed. 

Cozens-Habdy, L. J., read the following 
judgment : The question raised by this 
appeal is whether it is lawful for Justices, 
if in their discretion they think fit so to 
do, to grant a licence by way of renewal 
for the Council Inn at Manchester, a 
beerhouse which has been continuously 
licensed since 1868 with an exception of 
two days in 1886, the house being of 
annual value less than 30^., but exceeding 
15^. Although the interval during which 
the house was not licensed was extremely 
short, there has been a breach of con- 
tinuity. 

The general discretionary power of the 
Justices under the Alehouse Act, 1828 
(9 Geo. 4. c. 61), was limited by section 1 
of the Beerhouse Act, 1840, which pro- 
hibited the grant of a licence in a city like 
Manchester unless the value of the house 
was 15Z. per annum. This was the Act 
in force when the licence was first granted 
to the Council Inn. In 1872 an Act was 
passed altering the law in some respects, 
and the extent of the alteration now arises 



for our consideration. By section 46 the 
section of the Act of 1840 to which I have 
referred was amended in an unimportant 
point, but as so amended it remained in 
full force. Section 45 of the Act of 1872, 
so &r as material, is in the following 
words : " Premises to which at the time 
of the passing of this Act no licence under 
the Acts recited in the Wine and Beer- 
house Act, 1869, authorising the sale of 
beer or wine for consumption thereupon 
is attached, shall not be subject to any of 
the provisions now in force prescribing a 
certain rent or value or rating as a qu^Ji- 
fication for receiving any such licence. 
Premises not at the time of the passing of 
this Act licensed for the sale of any intoxi- 
cating liquor for consumption thereupon 
shall not be qualified to receive a licence 
authorising such sale unless the following 
conditions are satiBfied." One of these 
conditions is that in a place such as Man- 
chester the value must be 30Z. per annum. 
Now as a matter of construction it seems 
to me that this Council Inn, which was 
licensed in 1872 under the Act of 1840, is 
not within the enacting part of the section 
which imposes new conditions. It is ex- 
pressly excluded from the operation of 
section 45, and is left subject to the Act 
of 1840. Thero is nothing to suggest 
that it can ever be brought within the 
operation of section 45. There are two 
classes of houses subject to distinct statu- 
tory provisions. If, therefore, I am at 
liberty to construe the Act of 1872 apart 
from authority, I think the view taken by 
the Lord Chief Justice and Mr. Justice 
Lawrance is correct, though I prefer to 
arrive at the same conclusion hj relying 
not 80 much upon the opening words of 
section 45 as upon the unrepealed section 
of the Act of 1840. 

It is, however, argued that we are bound 
by principles laid down by the House of 
Lords in Frter v. Murray ^ to hold that 
the enacting part of section 45 applies to 
every case where there has not been an 
absolutely continuous enjoyment of a 
licence from 1872 downwards. I have 
not, however, been able to satisfy myself 
that there is any such analogy between 
section 19 of the Act of 1869, which was 
under discussion in Freer v. Murray ^^ and 
section 45 of the Act of 1872 as would 
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oompel me to ooDStrae the latter as the 
appellants desire. Section 19 of the Act 
of 1869 was a restriction upon the discre- 
tionary power of the Justices under the 
Act of 1828. It disabled them from re- 
fusing a certificate in respect of a certain 
class of houses except for specified reasons. 
It applied only to licences *' in force " on 
May 1, 1869, where ''an application for a 
certificate " was made. It was held by the 
Ooiurt of Queen's Bench that the applica- 
tion there referred to was an application 
for a renewal only, and that when once a 
licence had been dropped a subsequent 
applicant could not claim the benefit of the 
section. This was the interpretation put 
upon it by Parliament in subsequent 
declaratory statutes, and adopted by 
the House of Lords. But there are no 
similar words in the Act of 1872. There 
is no reference to an application. The 
only reference is to the house itself. I do 
not feel the force of the objection that 
Parliament in 1872 must be considered to 
have had in view only the protection of 
vested interests. In truth, there is no 
vested interest under section 19 or other- 
wise to be protected in the case of the 
Council Inn. The renewal of the licence 
may be refused by the Justices if they 
think fit, but I am not prepared to say 
that they are precluded from granting an 
application for renewal merely on the 
ground that the annual value of the house 
is not 3(M. It is needless to say that I 
have felt great hesitation in differing from 
the Master of the Bolls and Lord Justice 
Mathew. But after mature reflection I 
am unable to dissent from the view 
adopted by the Divisional Court. 

Appeal allowed. 
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July 16, 17, 29. J 

[71 L. J. K.B. 827.] 

Rates and Rating — WcUerwarks — "/n- 
take ""— Right to Use Water. 

The New River Co, haa^ under various 
Acts of Farliamenty the right of appro- 
priating water from tlie river Lea^ at a 
point fixed by statute^ by means of an 
'* intaJke " consisting of a structure erected 
on land occupied by them for the purpose : 
— Held, ^uU the added value of the intake^ 
beyond the struettfral value of the building 
and the value of the land as land^ by 
reason of the special fitness of the land and 
structure for the particular purpose to 
which they were put, should be taken into 
account in rating the intake: — Held, 
further^ that the pricCy fixed by statute, 
pa/yaUe by the company for the water itself 
so appropriated by them was not an element 
to be taken into consideration in arriving 
at the rateable value of the intake. 

Judgment of Divisional Court ([1901] 
M.O. 203 ; 70 L. J. K.B. 740 ; [1901] 
2 K.B. 620) reversed. 

Appeal fix>m the judgment of a Divi- 
sional Court (Bidley, J., and Bigham, J.), 
on a Oase stated by the Court of Quarter 
Sessions for the Hertford Division of the 
county of Hertford upon an appeal against 
a rate whereby the appellants,^ the New 
River Co., were rated in the sums of 
787^. plus 3,2801. gross and 650^. plus 
3,180Z. rateable value. 

The history of the New River Co., and 
of their right to take water from the 
river Lea is contained in their charter 
and in the following statutes : 3 Jac. 1. 
c. xviii. ; 12 Geo. 2. c. xxxii. ; the Lea 
Navigation Improvement Act, 1850 (13 
& 14 Yict. c. cix.) ; the River Lea Water 
Act, 1865 (18 & 19 Vict. c. cxcvi.); the 
Lea Conservancy Act, 1868 (31 & 32 Vict, 
c. cliv.); the Lea Conservancy Act, 1900 
(63 & 64 Vict. c. cxvii.). 

For many years prior to the year 1738 

(1) The terms *' appellants" and "respon- 
dents " are used throaghout this report with re- 
ference to the position of the parties at sessions. 
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the company had taken considerable 
quantities of water out of the river Lea, 
the point of intake being at a place called 
Chalk Island, in a channel of the river 
Lea called the Manifold Ditch, from 
which the water so taken flowed by means 
of an artificial cutting into the New 
River. In the year 1738, by the statute 
12 Geo. 2. c. zxxii., the company were 
permitted (section 5) to take a specified 
quantity of water from the river Lea 
through the Manifold Ditch, and the 
Manifold Ditch and the water run- 
ning through it were (by section 11) 
vested in the company, who were 
directed (by section 17) to pay to the 
trustees appointed to carry out the Act 
two capital sums amounting to 3,250/., 
and two annual sums amounting to 3502. 
All those sums were (by section 18) to be 
applied to purposes relating to the navi- 
gation and purity of the water of the 
river Lea and the costs of passing the Act. 
The company were also required by sec- 
tion 3 of the said Act to keep in repair 
the lock near the Ware Mills. In 1850 
the Lea Navigation Improvement Act, 
1850, gave the trustees of the river Lea 
the right to sell surplus water from the 
river Lea to certain water companies, and 
the New River Co. for three years made 
an annual payment of 1,500Z. for water 
so purchased by them and supplied at an 
intake near Tottenham. The said intake 
has not been used since the year 1855, 
but it might still be used. In 1855, by 
the River Lea Water Act, 1855, ss. 4 
and 5, the annual payments under the 
above-mentioned statutes ceased, and in 
lieu thereof an annual sum of 1,500/. and 
a capital sum of 42,000Z. were directed to 
be paid by the New River Co. In re- 
turn for the said payments and other 
payments to be made by the East London 
Waterworks Co. this statute (by section 9) 
vested in the New River Co. and the East 
London Waterworks Co. all the water 
flowing in the river Lea except so much 
as was required for navigation. The 
trustees of the river Lea were (by sec- 
tion 43) directed to expend 30,0002. of the 
said capital sum of 42,0002. in specified 
improvements relating to the navigation 
of that river. The Act also contained 
provisions for the regulation of the 



quantity of the water to be taken by the 
New River Co. from the river Lea through 
the Manifold Ditch, and required the 
company to construct a new gauge, which 
new gauge, with a house or buiiding to 
contain the same with the requisite 
machinery, was erected by the company 
about the year 1859 near the point of 
intake. In 1868, by the Lea Conservancy 
Act, 1868, the New River Co. were 
directed (by section 103) to pay the 
annual sum of 6002. to the Corporation of 
Hertford, and (by section 131) the com- 
pany and the East London Waterworks 
Co. were directed to pay an additional 
aggregate yearly sum not exceeding 
1,0002. (of which the New River Co. were 
to pay one-third to the Conservators of 
the River Lea, who, by that Act, became 
the successors of the said trustees) for 
purposes therein specified relating to the 
purity of the water of the river Lea. 
Since the year 1868 the New River Co. 
have paid to the Conservators of the 
river Lea, under the said statutes, an 
annual sum of 1,8332. 6«. 8c2., and have 
paid to the Corporation of Hertford an 
annual sum of 6002. By the Lea Con- 
aervfiincy Act, 1900, s. 25, which received 
the Royal assent on July 30, 1900, from 
and afcer January 1, 1901, the aggregate 
yearly sum payable by the New &ver Co. 
and the East London Waterworks Co. 
under section 5 of the Act of 1855 is to 
be increased to 8,0002., of which 3,7502. is 
to be paid by the New River Co., and 
from and after the same date the addi* 
tional aggregate yearly sum payable by 
said two companies under section 131 of 
the Act of 1868 is to be increased to 
2,0002., and that section is to be read and 
construed accordingly. 

The parish of 8t. John urban, in re* 
spect of which the i^ate in question was 
made, was formed under the Local Govern- 
ment Act, 1894, and comprised a portion 
of the previously existing parish of St. 
John, Hertford (the part within the 
borough of Hertford), and in addition 
thereto a part of the liberty of Little 
Amwell (such part as was within the 
borough aforesaid). From 1876 to 1894 
the New River Co.'s property in the said 
parish of St. John was rated at 3502. and 
in the said liberty of Little Amwell at 
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500^., and those figures had not been 
materially altered since 1859. Upon the 
new parish of St. John urban being 
formed the property of the company 
therein was rated at 350^. in respect of 
that portion which was in the parish of 
St. John, and at 300/. in respect of that 
portion which was taken from the old 
liberty of Little Amwell. The portion 
left in the old liberty of Little AmweU, 
which had then been constituted the new 
parish of Little Amwell, was rated at 
200;. The rating of the property of the 
company in the new parish of St. John 
urban therefore stood at the same valua- 
tion as in 1876. Until January, 1900, 
the said property of the company in the 
parish of 8t. John urban had never been 
assessed at more than 650/. rateable value. 
In January, 1900, by a supplemental 
valuation list, subsequently confirmed by 
the assessment committee, a further sum 
of 3,180/. was added to the rateable value 
in the assessment of the said property in 
the occupation of the company under an 
entry in which the company were rated 
for property described as '* intake from 
the river Lea." On May 24, 1900, the 
rate in question was made in accordance 
with the said supplemental valuation list. 
The following is a copy of the said rate : 



did not occupy any rateable hereditament 
in the said parish coming within the 
description of intake from the river Lea ; 
and thirdly, that no rateable heredita- 
ment coming within that description had 
any existence in the said parish. The 
said appeal came on for hearing on 
October 15, 1900, when the above-stated 
facts were proved or admitted. It was 
further proved and admitted (paragraph 
18) that the said sum of 3,180/. was arrived 
at by the professional valuer who made 
the said supplemental valuation list by 
taking 4 per cent, upon the capital sum 
of 42,000/. (namely, 1,680/.) and the 
annual sum of 1,500/. directed to be paid 
under the above-mentioned statute of 
1855; but the assessment committee ad- 
mitted that, although these sums might 
be prima facie evidence, they were not 
necessarily the measure of rateable value. 
It was also proved that the actual intake 
from the river Lea consisted of a certain 
structure with the land upon which it 
stands, that the company had put a 
grating across the mouth or opening of 
the Manifold Ditch, where water issues 
from the said river, to prevent timber 
and other things from floating into the 
intake, and that they had erected poets 
in the bed of the river to protect the 
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The company duly appealed against 
the said rate, the grounds of their said 
appeal, so fieur aa they are material to this 
case, being — first, that the company were 
overrated; secondly, that the company 



intake, and that they were in occupation 
of the said posts, and that in and by the 
item of 650Z. the said intake, gititing, 
and posts were rated at their full struc- 
cural value, that the area of the said 
T 
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land was about 3 poles, and that its 
annual value as land (apart from its user 
as an intake) did not exceed 5Z., which 
was also included in the said sum of 650/. 
It is at this point that the specified 
quantity of water which the company 
are authorised to take from the river L^ 
enters the Manifold Ditch and flows thence 
into the New River. Paragraph 20 of the 
Case set out the contentions of the re- 
spondentSy the assessment committee. 
These were — ^first, that beyond the rating 
of the intake at its structural value and 
value as land it ought to be rated in an 
additional sum as having an enhanced 
value in respect of the user made of it 
by taking water from the river Lea into 
the channel of the company; secondly, 
that the sums of money which the com- 
pany had paid under the said statutes 
were evidence that the land and the 
structure erected thereon had some addi- 
tional value beyond the structural value 
thereof in respect of the user made of 
them as aforesaid, and that such addi- 
tional value was sufficiently great to sup- 
port the rate appealed against ; thirdly, 
that the additional payments directed by 
section 25 of the Lea Conservancy Act, 
1900, were evidence to shew what (in the 
opinion of Parliament at the date of the 
passing of that Act) the user of the in- 
take was worth to the company. By 
paragraph 21 of the Case the appellant 
company's contentions were as follows: 
First, that all the rateable property of the 
company in the parish was already rated 
in the item 650Z. ; secondly, that no addi- 
tion ought to be made to the said assess- 
ment of 650/. in respect of the water 
flowing over the said intake or of the 
user of the intake by such water flowing 
over it ; thirdly, that the said intake 
ought not to be assessed upon or with 
reference to the moneys represented by 
the item 3,180/., which were paid by the 
company for the purchase of water and 
the right to divert water from and control 
the water in the river Lea, or with refer- 
ence to the sums payable under the said 
Act of 1900. 

The Court of quarter sessions dismissed 
the appeal. 

The question for the Court was whether 
the said hereditament was rateable nipon 
the principle contended for by the assess- 



ment committee. If it was so rateable 
the judgment was to stand ; if not, then 
either the gross and rateable values were 
to be reduced respectively to the sums of 
787/. and 650/., or the Court was to 
make such other order as it should think 
just. 

The Divisional Court allowed the ap- 
peal, and ordered that the rateable value 
should be reduced as contended for by 
the company. 

The assessment committee appealed. 

BcU/aur Browne^ K.C.^ DanekwerU^ 
E.C.y and Ryde^ for the respondents, the 
assessment committee. — The Divisional 
Court were wrong in holding that the 
principle applicable was not what a 
hypothetical tenant would give for the 
land and structure used in the way they 
are. That is the principle to be applied ; 
and applying it, the enhanced value given 
to the property by the fact that the water 
is taken from the Lea at that point by 
the water company has to be taken into 
account in arriving at its rateable value. 
The case of Bex v. New River Co. [isis],*-* 
where it was decided that land was en- 
hanced in value by the fact that a spring 
rose to the surfiElice on it, is exactly in 
point. Here there is a statutory licence 
to take water from the river at this 
point, which enhances the value of the 
land and structure in the same way that 
a licence attached to a public-house en- 
hances the rateable value of the house. 
Suppose the company had put a dam 
acrass the river, they would have been 
rateable in respect of the reservoir so 
made; they have done something 
analogous by making an opening in the 
bank of the river through which the 
water flows. The land and structure are 
in the occupation of the company to 
enable them to divert the water ; and as 
that occupation is more valuable by the 
facilities and advantages they thus enjoy, 
that circumstance has to be considered 
in arriving at the rateable value — Reg. v. 
Grand Junation Railway [l844].' Struc- 
tural value is not conclusive as to the 
rateable value of such works. Neither Reg. 
V. Mile End Old Town Overseers [i847] ^ 

(2) 1 M. & S. 503. 

(3) 18 L. J. M.G. 94 ; 4 Q.B. 18. 

(4) 16 L. J. M.C. 184; 10 Q.B. 208. 
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nor Reg. v. West MidcUeaex Watenoorks 
Co, [1869] ^ is inconsistent with our con- 
tention. The amount paid by the com- 
pany for the right to divert the water 
Ac. is not conclusive, but it is a material 
element to be taken into consideration^ in 
arriving at the rateable value — Liverpool 
Corporation v. LlcmfyUin Union Aeseaa- 
men4 CommiUee [i899].^ If the Justices 
were right in holding that the water 
company's property was enhanced in 
value by the &ct that they receive the 
water in this way, the Court will not 
interfere with the figures, because the 
parish authorities are the sole judges of 
what the rateable value should be — 
Mersey Docks and Harbour Board v. 
Birkenhead Union Aseeesmeni Committee 

[1901].^ 

Marshall, K.G., and E. D. Muir, for 
the appellants, the New River Co. — 
Money paid by the company in respect of 
the right to divert the water cannot be 
taken into account in making the assess- 
ment — Talargoch Mining Co. v. St. Asaph 
r/nion [1868]^; but that is what the assess- 
ment committee are seeking to do here. 
It is said that there is a similarity be- 
tween this case and the spring cases — 
Rex V. Miller [l777]^ and Rex v. New 
River Co.^ ; but there is no real analogy. 
A spring is part of the produce of the 
land ; that is quite different from the 
case of water merely passing over land. 
Nor is there any analogy l^tween this 
case and the case of a licensed house. 
We do not contend that structural value 
is the only method of arriving at the 
rateable value. Reg. v. Grand Junction 
Rcnlway ^ has no application here. Sup- 
pose a person takes an office, paying 
therefor SOl. a year rent, he is not to he 
assessed in addition for the use he makes 
of the office ; but that is exactly what is 
sought to be done here. 

[They also referred to Rex v. Coke 
[1826] *o and Rex v. FoUshUl [1835].*^] 

(5) 28 L. J. M.C. 135; 1 E. & B. 716. 

(6) [18991 M.O. 214; 68 L. J. Q.B. 762; 
[1899] 2 Q.B. 14. 

(7) [1901] M.C. 120; 70 L. J. K.B. 584; 
[1901] A.C. 175. 

(8) 37 L. J. M.C. 149 ; L. B. 3 Q.B. 478. 

(9) 2 Cowp. 619. 

(10) 5 L. J. (0.8.) M.C. 8 ; 5 B. & 0. 797. 

(11) 4 L. J. M.C. 63; 2 Ad. & E. 593. 



DaTuskwertSf K.C., in reply. — The rent 
which would be paid by a tenant is the 
proper principle to be applied in estimat- 
ing the rateable value — Reg. v. Sheffield 
United Gas Light Co. [i868],** approv- 
ing Reg, V. West Middlesex Waterworks 
Co.^ — and the existing occupier can 
be taken as the hypothetical tenant — 
London CownJty Council v. Brith Church- 
VMrdens [i893].^^ The profit of water 
produced by a well on land may not be 
the measure of the rateable value of the 
land, but the fact that the well is there 
does enhance the value of the land, and 
must be taken into account ; so here the 
Legislature, having done for this land 
what nature has done in the case of the 
spring, the enhancement in value of the 
land and structure must be considered. 

[Rex V. Bradford [1815],^* Reg. v. Bed- 
ford Union Assessment Committee [i874],^^ 
Rex V. Fowke [i827],^® Mersey Docks and 
Harbour Board v. Llanelian Overseers 
[1884],^^ North and South-Western Junc- 
tion Railuwy v. Brentford Union [1888],*® 
and Humphreys v. Blyther [i878] *^ were 
also referred to.] 

Cur. ad/v. vult. 

July 29. — Collins, M.B., read the 
following judgment : This is an appeal 
from the Divisional Court reversing the 
decision of quarter sessions on a Case 
stated by them. The question raised is 
on what principle ought the intake by 
means of which water passes from the 
river Lea on to the New River system to 
berated. That the intake is a rateable 
hereditament in the occupation of the 
New River Co., though disputed before 
the assessment committee, is not now in 
controversy, nor can it be questioned that 
water passes through it in quantities 
measured by proper appliances on to the 

(12) 32 L. J. M.C. 169 ; 4 B. & S. 135. 

(13) 63 L. J. M.C. 9; [1893] A.C. 662. 

(14) 4 M. & 8. 317. 

(15) 43 L. J. M.C. 81 ; 9ub nam. Reg. ▼. 
Lmndon and NorthrWestern Bailway, L. EL 9 
Q.B. 134. 

(16) 5 B. & C. 814 ; 9 D. & B. 120. 

(17) 54 L. J. Q.B. 49 ; 14 Q.B. D. 770. 

(18) 58 L. J. M.C. 95; 13 App. Gas. 692. 

(19) Addendum to Browm't Copyhold J&i- 
franchisement Acts (2nd ed.). 

T2 
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New River system. The real question, it 
seems to me, between the parties is that 
formulated by the New River Go. in para- 
graph 21 (2) of the Case and answered by 
the assessment committee in paragraph 20 
(1). Those paragraphs are respectively 
as follows : [His Lordship read the para- 
graphs, and continued :] The case is, 
however, complicated by additional con- 
tentions formulated by each side respec- 
tively, while the quarter sessions have 
stated the question to be whether the 
said hereditament is rateable on 'Hhe 
principle " contended for by the respon- 
dents — that is, the assessment committee. 
If the quarter sessions mean by 'Hhe 
principle " above mentioned that which I 
have set out above as formulated in the 
first paragraph of the assessment com- 
mittee's contentions, I should feel no 
hesitation in adopting it. I think it is 
right, and the counter-contention of the 
New River Co. wrong. The authorities 
appear to me to be quite clear on this 
point. The New River Co. has by statute 
a very valuable right of appropriating 
water drawn from the river Lea. It is 
absolutely necessary for them to get access 
to the river Lea in order to appropriate 
that water in the given quantities, and 
the point at which they take it is fixed 
by statute, and is presumably the point 
best adapted to their needs. The land 
which they occupy for th^ purpose of 
securing and passing the water into their 
system must have an added value by 
reason of its special fitness for this pur- 
pose. If it were the only spot over which 
they could carry out the diversion, and 
thuis achieve the enjoyment of the valu- 
able right conferred upon them, they 
would obviously be prepared to pay a 
high rent for its use, and a rate which 
ignored this element of value would be 
obviously wrong. This is one of the 
commonplaces of rating law, and it is not 
necessary to refer to authorities upon it. 
It is repeated in many cases and is laid 
down in express terms in the case so 
much relied upon by the now respondents, 
TcUargoeh Mining Co. v. St. Jaaph 

So much for what seems to be the 
main point in the case before us. There 
remains, however, the complication which 



I have referred to, and which is intro- 
duced by other findings. As appears by 
the Case, large sums have been exacted by 
successive Acts of Parliament from the 
New River Co., presumably in return for 
the privileges conferred upon them. Now 
it is quite clear that no sum paid for a 
privilege not annexed to the land pro- 
posed to be rated ought to come into the 
discussion. The case just cited is a clear 
authority that a sum of money paid for 
the privilege of diverting a stream is not 
an element in arriving at the rateable 
value of the channel into which it is 
diverted. It is easy to give illustrations 
shewing that this must be right in prin- 
ciple. Suppose a person buys the right 
to take and carry away all the gold in a 
given area, and suppose he is obliged to 
occupy other land in order to reach and 
carry away the gold. Could the price 
paid for the right to get the gold be any 
element in measuring the rateable value 
of the land used and occupied as a means 
of access? Suppose the gradients were 
such that the ore could be rolled down by 
its own weight on a tramway across the 
land so occupied f The price paid for the 
right to get the gold could not enter into 
the rating of the tramway, though the 
value of the privilege would affect the 
price which the owner would give for the 
means of access. It was contended for 
the now appellants that the principle of 
the AmweU spring case — Rex v. New 
River Co? — applied to this, and that 
water let in laterally by gravitation under 
the provisions of a statute was just as 
much an element in the rateable value of 
the hereditament as water welling up to 
the surfiBtce by the operation of natural 
laws. But suppose the occupier of ad- 
joining land had bought from the occupier 
of the land on which the AmweU spring 
comes to the surfietce the right to convey 
it across the land of the purchaser and 
sell it, would the rateable value of this 
latter land be measured by reference to 
the price paid by its occupier for the 
water! Clearly not, though the land 
would get an additional value so far as it 
furnished a convenient channel for carry- 
ing the water to its market The right 
of the New River Co. here is merely to 
occupy land suitable for the convenient 
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appropriation of something which is in 
no sense a part of or annexed to the land 
occupied, and the sum paid as the price 
of the water can have no direct bear- 
ing on the rateable value of the land 
occupied for the purpose of most con- 
veniently appropriating it. The sessions, 
as I have said, have formulated the ques- 
tion as being whether the hereditament 
is rateable on '^ the principle " stated by 
the respondents ; and if that principle is 
to be found in the passage I have cited 
I think it is sound. But the contention 
of the respondents is stated in three para- 
graphs, of which it is the first ; and if all 
three are meant as expressing '^ the prin- 
ciple," then I think that, though the pay- 
ments made were in part intended to cover 
elements of rateable value, there is ground 
for supposing that the sessions have ap- 
proved the view that the price paid for 
the water itself is a factor in assessing the 
rateable value of the hereditament. The 
respondents' second and third contentions 
are as follows. [His Lordship read the 
contentious, and continued :] The second, 
perhaps, does not travel outside the true 
principle, but I think the third un- 
doubtedly does; and having regard to 
the statement in paragraph 18 of how 
the figures in the rateable value were 
arrived at, it seems probable that an in- 
admissible element was introduced into 
the calculation. As &r as I can follow 
the reasoning of the Divisional Court, they 
seem to have proceeded on the basis of 
structural value only, adopting absolutely 
the second contention of the New River 
Cb., " that no addition ought to be made 
to the said assessment of 650/. in respect 
of the water flowing over the said intake 
or of the user of the intake by such water 
flowing over it," on the ground, appa- 
rently, that this element formed no part 
of the structural value. For the reasons 
I have already given, I cannot agree with 
this view. I think the standard of struc- 
tural value is not the true one to apply to 
such a case. There is an added element 
of value in this case by reason of the 
special fitness of the land and structure 
for a particular profitable purpose. I think 
the Case must go back to the sessions for 
rehearing and determination in view of 
our opinion. 



Mathew, L.J., read the following judg- 
ment : I agree that the Case must go back 
to the Court of quarter sessions for re- 
hearing. The assessment committee and 
the Court of quarter sessions appear to 
have lost sight of the fact that the water 
diverted from the river Lea was vested in 
the New River Co. This was provided 
for by the statute of Qeorge 2, s. 11, and 
the River Lea Water Act 1855, s. 9. 
Under the former Act the quantity to be 
taken was restricted, and provision was 
made for securing a sufficiency of water for 
the navigation of the river Lea. For that 
and other purposes mentioned in the Act 
the appellant company were directed to 
pay two capital sums amounting to 3,250Z. 
and two annual sums of 350/. These sums 
were not paid for the use of the intake 
or entrance into the channel between 
the river Lea and the New River. The 
channel and the intake had existed and 
were used long before the Act passed. 
The ground for taxing the New River Co. 
in thu way would seem to be the provi- 
sion wl^ich vested in the New River Co. 
for the purpose of their undertaking the 
water which they were permitted to take 
from the river Lea. By the River Lea 
Water Act, 1855, the sums which the New 
River Co. were required to pay under the 
former statute were increased to a capital 
amount of 42,0002. and an annual sum 
of 1,5002. The quantity of water to be 
taken was restricted, and the company 
were required to construct a new gauge, 
with a house or building to contain it, 
and proper appliances for measuring the 
water at the intake. Of the 42,0002. 
30,0002. were to be expended for specific 
improvements in relation to the river 
Lea and its navigation. For some years 
prior to 1900 the New River gauge-house, 
sluice, and appurtenances were assessed at 
a sum of 6502., which was divided between 
the parishes in which these different pro- 
perties of the company were situate. In 
1900 the intake from the river Lea was 
for the first time separately assessed at 
the sum of 3,1802. The way in which 
this assessment was arrived at is stated in 
paragraph 18 of the Case. Four per cent, 
on the capital sum of 42,0002. — ^namely, 
1,6802. — was added to the annual sum of 
1,5002. directed to be paid under the 
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statute of 1855 ; and the sum— 3,180Z.— 
was treated — it is not easy to say why — as 
the amount which the hypothetical tenant 
would pay for the intake. It was con- 
tended in the argument hefore us that 
this assessment ought not to he interfered 
with. It was urged that the value to the 
New River Co. of the water passing into 
the channel should he taken into account. 
The intake, it was said, was analogous to 
the spring in Rex v. New River Co,,^ 
and therefore the sum of 3,180/. might 
properly be treated as the annual value 
of the water passing over the intake from 
the river Lea. But the hypothetical 
tenant would have no right to interfere 
with the flow of water for any other 
purpose than that of measurement. The 
analogy of the spring wholly fiEoled, for 
the owners of the spring would have no 
independent right to the water, and the 
value of the water to them would there- 
fore be properly taken into account. Then 
it was said the question was one for the 
Justices, and that where the only objection 
to the assessment was an excessive valua- 
tion the Court could not interfere. But 
this argument would justify an arbitrary 
valuation on an estimate of what an owner 
might exact if he were free to bar the 
intake and stop the supply of water to the 
New River Co. But any such mode of 
assessment is clearly inadmissible. The 
intake, it seems to me, is like the junction 
between the lines of two railway com- 
panies. The contention of the now 
appellants would lead to this result, that 
in assessing the point of contact of the two 
lines the value of the traffic passing to 
and from either line should be taken into 
account and form an element in arriving 
at the assessable value of the junction. 
This calculation would have the effect of 
appropriating to a particular parish a 
large part of the assessable value of the 
whole undertaking. The Justices are 
bound by well-established rules in making 
their valuations, and are forbidden from 
admitting as elements of value matters 
which are not properly assessable. It is 
the more important in this case that the 
Justices should be reminded of the con- 
ditions upon which assessments can be 
properly made, because it would seem that 
if this valuation be upheld the amount 



may be increased to the sums which the 
New River Co. are bound to pay under 
the Lea Conservancy Act, 1900, s. 25» 
although those sums are appropriated for 
the purposes specified in the Act of 1855, 
and have no relation whatever to the in- 
take. The true mode of assessing the pro- 
perty in question is to ascertain whether 
the land over which the water of the New 
River Co. passes from the river Lea has 
an enhanced value in respect of the user 
made by the appellant company ; in other 
words, whether its fitness for the purpose 
for which it was used would justify any 
and what increase of the rent which a 
tenant might reasonably be required to 
pay for the access afforded from the river 
L^ to the New River. It should be 
borne in mind that the subject-matter of 
assessment is like an entrance to a pro- 
perty through a gateway. The land 
occupied by the gate may be held to be 
made more valuable by the purpose to 
which it is put. The Court of quarter 
sessions will be guided by any evidence 
laid before them, but it would seem that 
any estimate of enhanced value might be 
moderate in amount. 

Cozens-Hardt, L.J. — I have had an 
opportunity of reading and considering 
the judgment of the Master of the Rolls, 
and as I entirely agree with that judgment 
I do not think it necessary to read a sepa- 
rate judgment of my own. 

Appeal aUotoed. Case remitted to 
quarter aeseiane/or re-hsofring. 



Solicitors — ^Thompson & Debenhams, for appel- 
lants; J. N. Mason & Co., agents for T. J. 
Sworder, Hertford, for respondents. 

[Reported hy J. S. Henderwn, Etq , 
Barrister'at'Lafv. 
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LoKD Alvebstone, O.J. ^ 
Dabling, J. 
Ghankbll, J. 
1902. 
April 24. 

[71 L. J. K.B. 871.] 

CrimincU Law — Sunday Obtervance — 
Exeroiee of Ordinary CalUng on the Lord^s 
Day — Baker — Prosecution — Consent of 
Justices^ Ac. — Sunday Observance Actj 
1677 (29 Car. 2. c. 7), *. I— Bread Act, 
1822 (3 Qeo. 4. o. etn.), s. IS— Sunday 
Observation Prosecution Act, 1871 (34 d: 35 
Viet. e. 87), s. 1. 

By the Sunday Observance Act, 1677, 
s. \y No tradesman shall exercise any 
wcrWy labour of his ordinary eaJUng 
upon (A6 Lord^s Dwy {works of necessity and 
charity only excepted). 

By the Sunday Observation Prosecution 
Act, 1871, s, 1, No proceeding shall be 
instituted against any person for any 
offence committed under the Sunday Ob- 
servance Act, 1677, except with the consent 
in writing of the authorities named in the 
later Act. 

By the Bread Act, 1822, s. 1€, No 
master or other person exercised or em- 
ployed in the business of a baker shall on 
the LorcPs Day . . . exercise the trade or 
calling of a baker save as therein excepted : 

Held, that in order to institute a prose- 
cution under the last mentioned Act it if 
not necessary to obtain the consent in 
writing of the authorities named in the 
Sunday Observation ProsectUion Act, 1871. 

Rule calling upon a Metropolitan 
magistrate to shew cause why he should 
not state a Case for the opinion of the 
Court under the following circumstances : 

One Werbitski, a baker, was summoned 
under the Bread Act, 1822 (3 Geo. 4. 
c. cvi.), 8. 16,' and charged with selling 

(1) Bread Act, 1822 (3 Geo. 4. c. cvi.) s. 16 : 
** Provided always .... that no master, mis- 
tress, journeyman, or other person respectively, 
exercised or employed in the trade or calling of 
a baker within the limits aforesaid, shall, on 
the Lord's Day, or on any part thereof, make or 
bake any bread .... or shall on any other 
part of the said Day than between the hours of 
9 of the clock in the forenoon and one of the 
clock in the afternoon .... sell or expose to 
sale, or permit or suffer to be sold or exposed 
to sale, any bread .... or in any other manner 
exercise the trade or calling of a baker, . . 



and exposing for sale bread upon the 
Lord's Day. 

On the hearing of the summons the 
defendant objected that under the Sunday 
Observation Prosecution Act, 1871 (34 & 
35 Vict. c. 87), s. 1,' the consent in 
writing of the chief officer of police for 
the district, or of two Justices of the 
peace, or of a stipendiary magistrate 
having jurisdiction, was a condition pre- 
cedent to the institution of the proceed- 
ings, and had not been obtained. 

The magistrate held that the Sunday 
Observation Prosecution Act, 1871, had 
no application to offences under the 
Bread Act, 1822, and convicted the de- 
fendant, who thereupon obtained a rule 
calling upon the magistrate to shew cause 
why he should not state a Case. 

PoioeU, K.C. (McBamet with him), 
shewed cause. — The Sunday Observation 
Prosecution Act, 1871, which is in terms 
confined to offences committed under the 
Sunday Observance Act, 1677,^ has no 

save and except so far as may be necessary in 
setting and superintending the sponge to pre- 
pare the bread or dough for the following day*s 
baking " 

« Every person convicted within 6 days of an 
offence against this section is liable to the 
penalties mentioned therein." 

(2) Sunday Observation Prosecution Act, 1871 
(34 k, 35 Vict. c. 87): "No prosecution or 
other proceeding shall be instituted against 
any person or the property of any person for 
any offence committed by him under the 
Act of the 29th year of the reign of King 
Charles the Second, c. 7, intituled *An Act 
for the better observation of the Lord's 
Day, commonly called Sunday,' or for the 
recovery of any forfeiture or penalty for any 
such offence, except by or with the consent 
in writing of the chief officer of police of the 
police district in which the offence is com- 
mitted, or with the consent in writing of two- 
Justices of the peace or a stipendiary magis- 
trate having jurisdiction in the place where 
such offence is committed.*' 

(8) Sunday Observance Act, 1677 (29 Oar. 2. 
c. 7), 8. 1 : -* For the better observation and 
keeping holy the Lord's Day, commonly 
called Sunday ; Be it enacted . . . that no 
tradesman, artificer, workman, labourer, or 
other person whatsoever, shall do or exercise 
any worldly labour, business or work of their 
ordinary callings, upon the Lord's Bay, or any 
part thereof (works of necessity and charity 
only excepted ;)..." 

Section 4 : <' Provided also, that no person or 
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application whatever to the Bread Act, 
1822. The offence is an offence against 
a special Act— the Bread Act, 1822. The 
fact that it may also he an offence under 
a general Act, such as the Sunday Obser- 
vance Act, 1677, does not place - upon 
proceedings under the special Act the 
limitations imposed upon proceedings 
under the general Act. 

H. S, Q, ffenriquea, in support of the 
rule. — ^The offence is an offence under the 
Sunday Observance Act, 1677. It does 
not cease to be an offence under that 
statute merely because it happens also to 
be an offence under another statute. If 
the defendant could have been prosecuted 
to conviction under the Sunday Observance 
Act, 1 677, s. I ' — which he certainly could — 
it follows that the offence is an offence 
under that statute. 

The effect of the Bread Act, 1822, was 
to except certain acts from the operation 
of the Sunday Observance Act, 1677.* A 
doubt arose as to what were works of 
necessity and charity under that Act and 
was the subject of litigation — see Rex v. 
YouTtger [1793,]^ and Rex v. Cax[n&9Y 
The Bread Act, 1822, was passed sub- 
stantially to constitute the making and 
selling of bread within certain hours a 
work of necessity and charity, and so 
exclude it from the effect of the Sunday 
Observance Act, 1677. But any act 
not covered by the Bread Act remains 
an offence under the Sunday Observance 
Act, 1677, and prosecution for it is there- 
fore subject to the conditions imposed by 
the Act of 1871. If these conditions are 
not observed, the conviction is bad — 
Thorpe v. PriestnaU [i896].^ 

[He also cited Creppa v. Burden [l777] ^ 
and Hawkina^a Pleaa of the Crowny bk. 1, 
c. 6, s. 8, p. 15.] 

Lord Alverstone, C.J. — This is a rule 
calling upon a magistrate to shew cause 
why he should not state a Case upon a 
point fully dealt with in his affidavit and 

persons shall be impeached, prosecuted or 
molested for any offence before mentioned in this 
Act, unless he or they be prosecuted for the same 
within 10 days after the offence committed." 

(4) 5 Term Rep. 449. 

(6) 2 Burr. 786. 

(6) [1897] M.C. 72 ; 66 L. J. Q.B. 248 ; [1897] 
1 Q.B. 159. 

(7) 2 Cowp. 640; 1 Sm. L.O. 632. 



fully argued before us, upon which we are 
prepared to give judgment at once. The 
contention is that section 1 of the Sunday 
Observation Prosecution Act, 1871,* ap- 
plies to prosecutions under section 16 of 
the Bread Act, 1822,^ so as to make the 
consent required by the later Act a 
condition precedent to a prosecution 
under the earlier Act. I think that, 
however much one may wish to control 
prosecutions under the earlier Act, the 
Act of 1871 has not imposed any restric- 
tions upon them. That Act in terms 
refers to prosecutions for offences com- 
mitted under the Sunday Observance Act, 
1677,^ and has no reference to any other . 
Act. Now the Act of 1677 was a general 
Act. It left out of its scope works of 
necessity and charity. As it was a general 
Act, it was thought desirable that some 
restriction should be laid upon its opera- 
tion. This was done eventually by the 
Act of 1871. 

The statutes relating to the making 
and selling of bread in the metropolis 
form a code in themselves. In the year 
1793 the question was raised in the case 
of Rex V. Younger y^ whether the business 
of a baker came within the description of 
a work of necessity, and this led to the 
passing of 34 Geo. 3. c. 61, and later 
statutes, including the Bread Act, 1822, 
which prohibits bakers from making bread 
on the Lord's Bay, and contains special 
provisions as to the time at which and the 
circumstances under which a prosecution 
may be instituted for breach of its enact- 
ments, and special exceptions from its 
operation. In my opinion it would be 
going too &r to say that the Act of 1871, 
which in terms refers only to the Act of 
Charles 2, and makes no mention of the 
Bread Acts, has impliedly brought them 
within its scope merely by speaking in 
general terms of offences under the Act of 
Charles 2. Offences under the Bread 
Acts are not synonymous with offences 
under the Act of Charles 2. In order 
that there should be any bar to proceed- 
ings under a statute there must be clear 
words imposing the bar or condition pre- 
cedent to the prosecution. We cannot 
therefore give effect to the contention, 
but must hold that the summons was 
rightly entertained by the magistrate, 
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notwithstanding that no leave had been 
obtained under the Sunday Observation 
Prosecution Act, 1871, to the institution 
of the proceedings. 

Dablino, J., and CHAimELL, J., con- 
curred. 

EtUe discharged* 

Solicitors — Pattinson k Brewer, for prosecutor ; 
Albert Solomon, for defendant. 

[Reported by W, Hutsey Orifith, E$q., 
BarrUter-at'Lam. 



BiGHAM, J. '\ 

Dablino, J. ( hex v. holloway prison 
1902. C (oovEBNOB);siLSin,/nre. 
July 25. ) 

[71 L. J. K.B. 936.] 
Hahtas Corpus — Gammittal far Extra- 
diUan — Fresh Evidence since CommiUcU — 
Jurisdiction of Covrt to Eeview Magis- 
trates Decision — Extradition Aoty 1870 
(33 d: 34 Vict. o. 52), ss, 9, 10, and 11. 

On an application for a habeas corpus to 
bring up a fugitive criminal committed for 
extradition by a police magistrate under 
the Extradition Act, 1870, it is not com- 
petent for the Court to retnew the decision 
of the magistrate on the ground that 
further evidence has corns to light, provided 
that there was evidence upon which the 
magistrate could act and that it is not 
shewn that he had not jurisdiction. 

Observations in Castioni, In re (60 L. J. 
M.C. 22 ; [1891] 1 Q.B. 149), questioned. 

Rule nisi calling upon the Governor of 
Holloway Prison in the county of London 
to shew cause why a writ of habeas corpus 
should not issue directed to him to have 
the body of Giuseppe Siletti, the applicant, 
before the Court immediately, upon the 
ground that further evidence had come to 
light since his committal which might 
have influenced the magistrate's mind in 
his favour. 

The applicant had been committed to 
the prison on June 5, 1902, by the chief 
Metropolitan magistrate to await extra- 
dition to the representatives of the Belgian 
Government, the crime of which he was 
accused being that of obtaining goods by 



false pretences {eseroquerie) in Belgium 
on October 4, 1900, under the name of 
Van Mol. The evidence before the 
magistrate consisted of the depositions of 
the Belgian witnesses, containing inter 
alia a description of Van Mol and iden- 
tifying an accompanying photograph as 
being that of Van Mol; and by means 
of that description and photograph the 
applicant was identified with Van Mol. 

The application was supported by an 
affidavit of the applicant stating that a 
document annexed thereto was his certifi- 
cate of discharge from the Italian army ; 
that it proved that he was called up for 
service on March 26, 1900, at Turin, was 
transferred to Piaoenza on April 2, 1900, 
and served there in the garrison till 
October 11, 1900, on which date he 
obtained his discharge by special per- 
mission ; that on that date he left Piacenza 
for Turin; that the personal details set 
forth in the certificate exactly described 
him, but did not agree with the description 
given by the prosecutor of Van Mol ; that 
on October 15, 1900, he presented himself 
to the mayor of Turin in accordance with 
the military rules, who thereupon signed 
and sealed the certificate as appeared 
thereon ; that he was not the man 
described as Van Mol, nor was he in 
Belgium on October 4, 1900; that two 
other documents annexed to the affidavit 
were respectively the applicant's birth 
certificate and passport, which corroborated 
in certain particulars the description in 
the certificate of discharge, but not the 
description in the depositions of the Belgian 
witnesses; and that he was not legally 
represented and could not produce the 
certificate of discharge at the hearing 
before the magistrate. 

The Attorney-General {Sir B. B. Finlay, 
K.C.) {H. Sutton with him) shewed cause. 
— ^The applicant was committed to prison 
by the magistrate under section 10 of the 
Extradition Act, 1870, as a fugitive 
criminal, accused of an extradition crime. 
The fresh evidence which has been brought 
forward since the committal no doubt 
raises a question as to the identity of the 
applicant with the accused, which should 
be considered by the Secretary of State 
before he makes an order for . the sur- 
render of the applicant under section 11. 



Digitized by 



Google 



266 



CASES CONNECTED. WJTH 



Rbx V, HoLLOWAY Prison (Govkbnor). 

The matter will be brought to the notice 
of the Secretary of State. This Court, 
however, has no jurisdiction to revise the 
decision of the magistrate on the evidence. 
It would have jurisdiction to consider 
whether there was any evidence at all 
upon which the magistrate could act, but 
here there was clearly evidence upon 
which he could act. It might also enter- 
tain a question as to whether the magis- 
trate had jurisdiction; as, for instance, 
whether the person accused of the extra- 
dition crime was not a native-born British 
subject so as to be exempt from the pro- 
visions of an extradition treaty — Guerinj 
In re [isss] ^ — or whether the crime was 
not a political offence for which by the 
statute a prisoner cannot be surrendered 
— Caationiy In re [l89o].* 

The observations of Denman, J., and 
Hawkins, J., in the latter case ^ to the 
effect that this Court may review the 
decision of the magistrate upon the evidence 
were mere obiter dicta. Moreover, they 
must be read with reference to the ques- 
tion of jurisdiction, which was there being 
dealt with. If they go further they can- 
not be supported. 

[BiGHAM, J. — The provision in section 
11 that the magistrate shall inform the 
criminal that he has a right to apply for 
a habecu corpus does not appear to be 
restricted to cases in which a question 
arises as to the magistrate's jurisdiction.] 

It applies only to such cases. 

[Darling, J. — How can this Court, 
which is a Court of two Judges only, 
decide contrary to the observations in 
Gcutioni, In re^ which was decided by a 
Court of three Judges ?] 

It does not appear that Stephen, J., the 
third Judge, concurred in these observa- 
tions. In Arton, In re [1896],* which was 
decided by a Court of three Judges, Lord 
Kussell of Killowen, C. J., expressly stated 
that this Court is not a Court of Appea 1 from 
the magistrate on questions of fact, but 
has only to see that he had such evidence 
before him as gave him jurisdiction. It 
is true that in that case Castionij In re,^ 

(1) 60L.T. 538. 

(2) 60 L. J. M.C. 22; [1891] 1 Q.B. 149. 

(3) 60 L. J. M.C. at pp. 29, 30 ; [1891] 1 Q.B. 
atpp. 156, 157. 161. 

(4) 65 L. J. M.C. 50 ; [1896] 1 Q.B. 609. 



does not appear to have been cited. The 
view expressed by Lord Bussell of KOlowen 
had, however, been previously regularly 
acted on. It was adopted in Huguet^ Ex 
parte [l873],^» Maurer, In re [l883],* and 
Meunier^ In re [l894].^ The dicta in Ca^- 
tioni, In re^^ are irreconcilable with these 
last cases. 

There is no provision in section 11 or 
elsewhere entitling the applicant to ques* 
tion the magistrate's decision on the &ct8, 
and in the absence of such a provision it 
is clear that he cannot do so. 

H, G, Booth, in support of the rule. — 
Section 9 of the Extradition Act, 1870, 
provides that when a fugitive criminal is 
brought before the magistrate, the magis- 
trate shall have the same jurisdiction as 
if the prisoner were brought before him 
charged with an indictable offence com- 
mitted in England. In the case of an 
offence committed in England it is within 
the power of the magistrate to decline to 
convict on the evidence. It is also within 
his power to hear evidence to prove an 
alibi. 

The provision in section 11 that the 
magistrate shall inform the criminal of 
his right to apply for a haheae corpus ia 
inserted for the purpose of enabling the 
prisoner to have the magistrate's decision 
reviewed in any case. It cannot be 
supposed to be limited to cases in which 
there is no jurisdiction or no evidence, for 
it is unlikely that a magistrate would 
ever commit a prisoner in such cases. 
Jkloreover, in such cases the prisoner 
has a right to habeas corpus at common 
law. 

The judgments of Denman, J., and 
Hawkins, J., in Castioni^ In rtf,' shew 
that this Court has power to review the 
decision of the magistrate upon the evi- 
dence. It is twelve yearo since that case 
was decided, and these judgments have 
never been dissented from. The Court 
was there considering the right to review 
the magistrate's decision in extradition 
cases generally, and not merely in the 
particular case where the crime is of a 
political character. The earlier cases 

(6) 29 L. T. 41 ; 12 Cox C.C. 561. 

(6) 52 L. J. M.C. 104 ; 8.c. ntm. Beg. v.Mdmrer, 
10 Q.B. D. 613. 

(7) 63 L. J. M.0. 198 ; [1894] 2 Q.B. 416. 
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which have been cited in opposition to 
this rule were cited in that case also. 

In these earlier cases the conflicting 
evidence was before the magistrate from 
the first ; here the evidence of alibi has 
never been before him. If it had been 
before him he would not have committed 
the prisoner. The ordinary case of an 
Englishman committed in respect of a 
crime perpetrated in England has no ap- 
plication to the case of a foreigner com- 
mitted under the Act ; and it does not 
follow that because this Court has no 
power to review the evidence in the formed 
case, it cannot do so in the latter. 

BiGHAM, J. — I think this rule must be 
discharged. The accused in this case has 
the righty which all persons committed by 
a magistrate have, of applying for a 
habeas corpu>8. The Extradition Act, 
1870, does not give him that right. He 
has it at common law. The statute 
merely gives him the right to be in- 
formed of the &ct that he may exercise 
the power of applying for a habeas corpus 
if he chooses. The question here arises, 
what points may be taken upon the argu- 
ment of a rule for the habeas corpus 'i 
For my part, I think the only question 
that this Court can entertain is the ques- 
tion of jurisdiction. Applying the obser- 
vation to this particular Act, the accused 
may say that the crime with which he 
was charged was not a crime within 
the meaning of the Act — that is to 
say, that it did not come within the 
class of offences contemplated, or that it 
was an offence of a political character, 
and therefore was outside the Act alto- 
gether. He may also say that there was 
absolutely no evidence upon which the 
magistrate could exercise his discretion as 
to whether he would commit or not. 
Those things he may say. I am clearly 
of opinion that there is one thing he 
cannot say : that is, that there is evidence 
one way and the other, and that this 
Court ought to consider whether the 
magistrate has exercised his discretion as 
to it properly. 

It is said that the judgments in 
Caetiani, In r6,^ shew that the Court can 
enter into the question of the weight of 
evidence, and can review the decision of 



the magistrate. For my part, I do not 
think the Judges in that case meant to 
say anything of the kind. If they did 
mean to say it, I am of opinion that 
their judgment in that respect was obiter ^ 
and was contrary to the long course of 
decisions which has been brought to our 
attention by the Attorney-General. I 
therefore think this rule ought to be 
discharged. 

Darling, J. — I am of the same opi- 
nion. With regard to the statement 
that it is only upon questions of jurisdic- 
tion that the Court can entertain a 
rule for habeas corpus, I think '* jurisdic- 
tion" is not exactly the right word to 
use. It is used by my brother, as I 
understand it, to cover a good deal more 
than it means in ordinary cases. It is 
used to cover the case of want of what 
would properly be called jurisdiction in the 
magistrates. It is also used to cover the 
case of there being no evidence against 
the accused at all, not even a prima facie 
case against him — in which case this Court 
would, of course, go into the matter, and 
would make the rule absolute for a habeas 
corpus. 

The argument in support of the rule 
comes to this: that under the Extradi- 
tion Act, 1870, we have to discharge an 
absolutely different duty from that which 
we should have to discharge on the argu- 
ment of a rule for a habeas corpus applied 
for by a person committed for a crime 
perpetrated in England. I do not see 
anything in this statute to fiivour that 
contention. It might, no doubt, be neces- 
sary to go into fr^h evidence of foreign 
law in some conceivable case, because in 
these extradition cases the Court has to 
ascertain that the offence charged is an 
offence not only by the law of England, 
but also by the law of the foreign country 
which applies for the extradition ; but in 
such a case the question would really be 
one of jurisdiction. The proposition of 
counsel for the applicant comes to this — 
and in &u;t I think he said so — that this 
Court has jurisdiction to consider an 
application for a habeas corpus as though 
it were an application for a new trial, on 
the ground that the finding impeached 
was against the weight of tiie evidence. 
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I think it is not open to this Court to 
take that view of the matter. Moreover, 
this case is a peculiar one, because 
the evidence is evidence which has never 
yet beem given, but which has been pro- 
cured since the committal order was made. 
It is said if the magistrate had had that 
before him, it is conceivable he would have 
come to a different conclusion ; and that 
in any case where evidence is produced 
which a magistrate has not had before 
him, but which if he had had it before 
him might have affected his decision, 
this Court should order a rule for a 
haheaa corjms to be made absolute. I 
think to do so in such a case would be 
to do what the Courts have never yet 
done. 

I do not go so far as to assert that we 
are overruling what was said by Mr. 
Justice Hawkins in Caationi, Inre^; but 
if our decision does necessitate differing 
from that case — and I rather think it does — 
I still hold the opinion which my brother 
has expressed, and which is my own, that 
we have authority for our ruling in the 
passage which was cited to us from Arton, 
In r«,* where the late Lord Chief Justice 
said : " We are not a Court of Appeal on 
questions of fact from him (the magistrate). 
We have only to see that he had such 
evidence before him as gave him authority 
and jurisdiction to commit." There it is 
plain that he had authority to commit. 
Here also he had authority to commit, 
and indeed it is not alleged that he had 
not. We have only to see whether he 
had such evidence before him as justified 
his exercising that authority. It is really 
not contended that he had not. What is 
contended is that if he had had some 
further evidence before him, he would not 
have committed. It seems to me that 
when the matter is put in that way it is 
perfectly plain that this rule ought to be 
discharged. 

Rule discharged. 

Solicitors — J. Weaver Barnard, for applicant; 
Treasury Solicitor, for Crown. 



[Reported by J. Ritchie^ Esq., 
Barrister-at-Law. 
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1902 ' ' > ^^^^Q^N BOROUGH COUNCIL 
J ell 1 ^' ^^^"^^ SCHOOL BOARD. 

[71 L. y. K.B. 862.] 
Rating — Premises taken by Promoters 
of Undertaking — Dejidency in Assessment 
— Liabiliiy to make good ^Deficiency — 
Extent of Liability ^'' Poor rate"— 
General Rale — Lamds ClcMses Consoli- 
dation Act, 1845 (8 <^ 9 Vict. c. 18), 
8. 13S— London Government Act, 1899 
(62 (^ 63 Vict. c. 14), s, 10, sub-ss. 1 
and 2. 

Section 133 of the Lcmds Clauses Con- 
solidation Act, 1845, provides that the 
promoters of the undertaking shall make 
good the deficiency in the poor rate by 
reason of their having become possessed 
of lands liable to be assessed thereto. 

Section 10 of the London Government 
Act, 1899, provides by subsection (1) that 
a scheme under the Act shall provide for all 
the expenses of a borough council being 
paid out of the general rate, but shall pro- 
tect the interests of owners ofomy heredita- 
ment which is exempt from any rate or 
liable to be assessed thereto at a less amount 
than other hereditaments; and by sub- 
section (2) thai the general rate and Aepoor 
rate shall be assessed, made, and levied 
together by the borough council as one rate, 
which shall be assessed, made, collected, and 
levied as if it were the poor rate, and all 
enactments applying or referring to the poor 
rate shaU, subject to the provisions of the 
Act as to audit, be construed as ap]^ying 
or referring also to the general rate : — 

Held, that, under these provisions, pro- 
moters of an undertaking who had become 
possessed of premises within a Metropolitan 
borough, as to which a scheme under the 
Act of IS99 had been d^Uy made, were not 
liable to make good the deficiency in the 
general rate, but only in that part of it 
which represented poor rcUe. 

Farmer v. London and North- Western 
Railway (20 Q.B. D. 788) disHnguished. 

Special Case stated for the opinion of 
the Court hy agreement between the 
parties pursuant to the Rules of the 
Supreme Court, 1883, Order XXXIV. 
rule 1. 

The action was brought by the Isling- 
ton Borough Council (hereinafter caU^ 
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the ooancil) against tho London School 
Board (hei-einafber called the Board) for — 
first, a declaration that under the Lands 
Clauses Consolidation Act, 1845, and the 
London Government Act, 1899, the Board 
were liable and ought to make good to the 
council the deficiency in the assessment 
to the general rate as defined by the last- 
mentioned Act on the house and lands 
known as No. 7 Bamsbury Park, in the 
Metropolitan Borough of Islington, by 
reason of these premises having been 
taken and used for the purposes of the 
works of the defendants until the works 
should be completed by the defendants 
and assessed to the rate ; and secondly, 
the sum of bl. Is, Id,^ being the second 
instalment of a general rate made on 
September 28, 1901, for the period ending 
March 25, 1 902, and payable on January 1 , 
1902. 

The Lands . Clauses Consolidation Act, 
1845, s. 133, provides: 

And be it enacted, "That if the pro- 
moters of the undertaking become possessed 
by virtue of this or the Special Act, or 
any Act incorporated therewith, of any 
lands charged with the land tax, or liable 
to be assessed to the poor's rate, they shall 
from time to time, until the work^ shall 
be completed and assessed to such land 
tax or poor's rate, be liable to make good 
the deficiency in the several assessments 
for land tax and poor's rata by reason of 
such lands having been taken or used for 
the purposes of the works, and such de- 
ficiency shall be computed according to 
the rental at which such lands, with any 
building thereon, were valued or rated at 
the time of the passing of the. Special 
Act; and on demand of such deficiency 
the Promoters of the undertaking, or 
their treasurer, shall pay all such defi- 
ciencies to the collector of the said assess- 
ments respectively . . ." 

By section 20 of the Elementary Educa- 
tion Act, 1870 (33 k 34 Vict. c. 75), as 
amended by section 15 of the Elementary 
Education Act, 1873 (36 & 37 Vict. c. 86), 
it is enacted that : With respect to the 
purchase of land by school boards for the 
purposes of the Elementary Education 
Act, 1870, the following provisions shall 
have effect — that is to say: (1) The 
Lands Clauses Consolidation Act, 1845, 



and the Acts amending the same, shall be 
incorporated with this Act, except the 
provisions relating to access to the special ' 
Act; aifd in construing those Acts for 
the purposes of this section, the special 
Act shall be construed to mean the Act 
confirming an order of the Education 
Department for the purchase of land 
together with the Elementary Education 
Act, 1870, and tho promoters of, the 
undertaking shall be construed to mean 
the school board ; and (2) The school 
board, before putting in force any of the 
powers of the said Lands Clauses Con- 
solidation Acts with respect to the pur- 
chase and taking of land otherwise than 
by agreement, shall give the notices 
prescribed by section 20 of the Elementary 
Education Act, 1870, and by the same 
section the I^ducation Department may 
make an order authorising the school 
board to put in force with reference to 
the land referred to in such order the 
powers of the Lands Clauses Act, 1845, 
and the Acts amending the same with 
respect to the purchase and taking of land 
otherwise than by agreement; but no 
such order is to be valid until it is con- 
firmed by Act of Parliament. 

By a provisional order duly made and 
confirmed by the Educational Department 
Provisional Order Confirmation (London) 
Act, 1898 (61 k 62 Vict. c. cciv.), after 
section 20 of the Elementary Education 
Act, 1870, had been complied with, 
the Education Department ordered that 
the Board should be authorised to put in 
force the powers of the Lands Clauses 
Acts for the purchase and taking of lands 
otherwise than by agreement with reference 
to {vnUr tdia) the premises known as No. 7 
Barnsbury Park aforesaid. 

On or about December 12, 1900, the 
Board, under the powers conferred by the 
Order, became possessed of the said pre- 
mises, which consisted of a private dwell- 
ing-house and garden, which were then 
liable to be assessed to the poor rate, 
and were not exempt from that or any 
rate or liable to be assessed thereto at a 
less amount than other hereditaments, 
and in respect thereof the Board became 
the ''promoters of the undertaking" 
within the meaning of section 133, and 
the Confirmation Act together witl ^he 
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Elementary Education Act, 1870, became 
the '* special Act" within the meaning 
thereof, and the "works" within such 
meaning in connection with the premises 
had not been completed and assessed to 
the poor rate. 

By virtue of the London Government 
Act, 1899, the council became and were 
the Borough Council for the Borough of 
Islington and the collectors of the assess- 
ment for poor rate mentioned in sec- 
tion 133. 

By section 10, sub-section 1 of the 
London Government Act, 1899, it is 
enacted that a scheme under that Act 
(which scheme was duly made and passed 
as regards the borough of Islington) 
should provide for all expenses of a 
borough council being paid out of the 
general rate and for the discontinuance of 
a separate sewers rate and a separate 
lighting rate, but should make provision 
for protecting the interests of owners and 
occupiers of any hereditament which was 
exempt from any rate or liable to be 
assessed thereto at a less amount than 
other hereditaments ; and by sub-section 2 
of the same section it was enacted that 
after the appointed day (which had long 
since passed) the general rate and the 
poor rate should be assessed, made, and 
levied together by the borough council as 
one rate which should be termed " the 
general rate," and should be assessed, 
made, collected, and levied as if it were 
the poor rate, and all enactments applying 
or referring to the poor rate should, sub- 
ject to the provisions of the Act as to 
audit, be construed as applying or referring 
also to the general rate. 

By reason of such lands having been 
taken and used by the Board for the pur- 
poses of the works, there was, prior to 
September 28, 1901, and still was an en- 
tire deficiency in the assessment for the 
general rate in respect of the lands ; and 
the council, as collectors, demanded from 
the Board 51, 78, 7d,, the amount of the 
deficiency for the period ending March 25, 
1902, but the Board neglected to pay the 
same. The proportion of the 51. 7«. 7d, 
representing that portion of the general 
rate which was applicable to the relief of 
the poor was 3^. 13^. 

The deficiency was computed according 



to the rental at which the lands, with the 
buildings thereon, were valued and rated 
at the time of the passing of the Con- 
firmation Act, 1898. 

The council claimed that the Board 
were liable to make good to the council 
the deficiency in the general rate, but the 
Board contended that they were not liable 
to make good any part of such deficiency 
as arose with respect to that part of the 
general rate which represented the poor 
rate. 

The questions for the opinion of the 
Court were — first, whether under the 
provisions of the said Acts of Parliament 
the Board were bound to make good to 
the council the whole of the deficiency in 
the general rate; secondly, if the last 
question was answered in the negative, 
whether the Board were bound to make 
good to the council the deficiency in the 
proportion of the general rate which 
represented the poor rate. 

Dcmckwerts, K.C, and Eyde^ for the 
Islington Borough CouncU. — By virtue 
of section 20 of the Elementary Educa- 
tion Act, 1870, as amended by sec- 
tion 15 of the Elementary Education 
Act (1870) Amendment Act, 1873, and 
of the Education Department Provisional 
Order Confirmation (London) Act, 1898, 
the London School Board became possessed 
of the premises in question as " promoters 
of the undertaking " within the meaning 
of section 133 of the Lands Clauses Con- 
solidation Act, 1845. The last-mentioned 
section provides that the promoters of the 
undertaking shall be liable to make gookl 
the deficiency in the poor rate by reason 
of their being in possession of lands liable 
to be assessed thereto. By section 10, 
sub-section 1 of the London Government 
Act, 1899, and the scheme relating to the 
borough of Islington made under that 
Act, the general rate was, as regards the 
rateable property in the borough, and 
therefore as regards the premises in ques- 
tion, substituted for the poor rate; and 
section 133 of the Act of 1845 is to be 
construed as applying or referring to the 
general rate instead of to the poor rate. 
The School Board are therefore liable to 
make good the whole of the deficiency in 
the assessment of the premises to the 
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general rate, and not merely the deficiency 
in the part of the general rate which 
represents poor rate — Farmer' y, London 
cmd Nortk- Western BaUioay [i888].^ The 
general rate referred to in section 10 of 
the Act of 1899 is one rate, and sec- 
tion 11, sub-section 3 (d) and (a), which 
provides that the demand note shall state 
the several purposes for which the rate is 
levied and the approximate amount in 
the pound required for each purpose, does 
not shew an intention to the contrary. 

[Wright, J. — Section 10 merely makes 
the poor rat-e and the general rate collect- 
able together. It does not make the 
general rate out of the poor rate.] 

It practically does so. The name of 
the one rate is taken instead of that of 
the other. The words '^all enactments 
applying or referring to the poor rate " in 
section 10, sub-section 2, mean all enact- 
ments without qualification, whether they 
deal with the subject of rating or not, and 
they therefore include section 133 of the 
Lands Glauses Consolidation Act, 1845. 
If the School Board are not bound to make 
good the whole deficiency in the general 
rate, they are at least bound to make good 
the deficiency in the part of that rate 
which represents the poor rate. 

Avory, K,C., and Layman^ for the 
London School Board. — The School Board 
became possessed of the premises in ques- 
tion, and liable under section 133 of 
the Lands Clauses Consolidation Act, 
1845, to make good the deficiency in the 
rating thereof, on the coming into opera- 
tion of the Education Department Pro- 
visional Order Confirmation (London) 
Act, 1898. It is clear that at that time 
they could only have been liable to make 
good the deficiency in the poor rate, 
because the London Government Act, 
1899, had not then been passed. 

The Act of 1899 does not extend the 
liability of promoters of undertakings. 
On the contrary, section 10, sub-section 1, 
provides that a scheme under the Act 
shall make provision for protecting the 
interests of owners and occupiers of any 
hereditament which is exempt from any 
rate or liable to be assessed at a less 
amount than other hereditaments. Here 

(1) 20 Q.B. D. 788. 



the scheme provides that all existing 
exemptions are to be protected. Sec- 
tion 16, sub' section (I) {d) and (0), shews 
a similar intention. From the first the 
intention has been to limit the liability of 
the promoters to the deficiency in the poor 
rate. Prior to the Act of 1845 there were 
sewers, lighting, and other rates in exist- 
ence as well as poor rat^, yet section 133 
of that Act mentions the poor rate only. 
The explanation probably is that poor 
rate is a necessity, whereas sewers, light- 
ing, and general rates are in the nature of 
luxuries. Formerly, under section 161 of 
the Metropolis Load Management Act, 
1855 (18 & 19 Vict. c. 120), there were 
separate sewers, lighting, and general 
rates in the metropolis, and the real pur- 
pose of section 10 of the Act of 1899 is to 
consolidate these separate rates into one. 
Section 10 of the Act of 1899 does not 
substitute this general rate for the poor 
rate. It merely regulates the procedure 
for the collection of these rates. The 
provision in sub-section 2 that the general 
rate shall be *' assessed, made, collected, 
and levied, as if it were the poor rate " 
only means that the general rate shall 
be assessed dsc. in the same manner as the 
poor rate. The provision in that sub-sec- 
tion that "all enactments applying or 
referring to the poor rate shall ... be 
construed as applying or referring also to 
the general rate'' has reference only to 
Acts relating to the assessment, making, 
and levying of the poor rate, and not to 
Acts which only mention poor rate in- 
cidentally. The Lands Clauses Consolida- 
tion Act, 1845, is not an Act applying to 
the poor rate. 
Ryde replied. 

Wright. J. — The well-known section 
of the Lands Clauses Act, 1845, s. 133, 
rendered the promoters of under- 
takings to whom that Act applied liable 
not to be rated to the poor rate in 
respect of lands taken by them, but to 
make good the deficiency in the rate by 
reason of their having taken the lands, 
and they are liable to be sued in respect 
of the deficiency. 

The defendants here have taken lands 
in circumstances which rendered that 
section applicable, and the only question 
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is, What, in relation to this case, is the 
meaning to be given to the words " poor's 
rate" in the section? That appears to 
depend upon the London Government 
Act, 1899, s. 10. The Lands Clauses Aet 
itself selected the one rate— namely, the 
poor rate — as the rate which was to be 
made good by promoters of undertakings. 
It left a number of other rates, such as 
the county rate and the lighting and 
watching rates, which were rates in 
boroughs, outside the enactment. I do 
not think that at that time the borough 
rate was payable out of the poor rate. 
Certainly in some boroughs, even down 
to a very late period, the borough rate 
was not paid out of the poor rate. It ia 
useless to conjecture why the samQ prin- 
ciple was not applied to other rates. It 
may be that it was thought that the poor 
rate was a mere burden upon land of 
which everybody ought to pay his share, 
and that although in a case like this the 
land might be temporarily unprofitable, 
the rate would be a burden undertaken 
with a view to the future profitable user 
of the land. It may be that it was 
thought that there should not be a similar 
liability in the case of charges which 
were not strictly a burden upon the land, 
but were rather in respect of the value of 
something provided by the local authority, 
such as sewerage, water, or lighting, and 
that the land might lie idle in the hands 
of the promoters of the undertaking, who 
would receive no benefit. I do not know 
that we gain much by trying to discover 
what the reasons are. I have only to 
add that, according to the ordinary prin- 
ciples, if it was intended to extend the 
liability of the promoters of undertakings 
beyond the poor rate to other assessments, 
one would expect the intention to have 
been indicated with some reasonable 
clearness. It is admitted that the prin- 
ciple in modern bills has been to some 
extent indicative of a different view. As 
was stated in argument, and as we all 
know, clauses are now frequently inserted 
in Acts of Parliament rendering the pro- 
moters liable for all the assessments made 
by the local authority. Still that does 
not help us very much. 

I now come to section 10 of the Act of 
1899 itself. Sub-section 2 provides that, 



'< After the appointed day the general 
rate and the poor rate shall be assessed, 
made, and levied together by the borough 
council as one rate." I pause there to 
observe that that does not abolish the 
general rate or the poor rate. It leaves 
them standing side by side. The sub* 
section continues — *^ which shall be termed 
the general rate, and shall be assessed, 
made, collected, and levied, as if it were 
the poor rate." It does not say that all 
these expenses shall be provided for by a 
rate which shall be part of the poor rate 
or as part of the poor rate. It says by a 
rate which shall be levied " as if it were 
the poor rate." This new compound rate, 
consisting of the general rate and the 
poor rate together, is to be assessed, made, 
collected, and levied, not in any new way, 
but as if it were the poor rate. I think 
that is a different thing from saying that 
all these expenses are to be treated as 
part of the outgoings of the poor rate. I 
think it is that difference of expression 
which prevents the case of Farmer v. 
London and North-Wettem Railway ^ 
from applying. There it was decided — and 
properly decided, I have no doubt — ^that 
certain rates which were chargeable on 
the poor rate were to be regarded as 
^'poor rate" within section 133 of the 
Act of 1845. I do not think that there 
is enough in section 10, sub-section 2 of 
the Act of 1899 to establish the condu- 
sion that all these purposes are to be 
treated as purposes of the poor rate. The 
sub-section then goes on — " and all enact- 
ments applying or referring to the poor 
rate shall, subject to the provisions of 
this Act as to audit, be construed as 
applying or referring also to the general 
rate." It seems to me these words do 
not carry us any further. I think they 
naturally mean what we call enactmente 
by way of machinery — that is to say, 
enactments dealing with the assessment, 
making, collectiug, and levying of the 
poor rate and appeals against it, and 
everything of that sort. All such enact- 
ments shall apply to the collection of this 
general rate. I think they are there dealt 
with as a matter of form, and not as 
special matters ; and certainly if the words 
''AH enactments applying or referring 
to the poor rate " are taken very literally 
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they are difficult to apply. I hardly 
think section 133 of the Lands Glauses 
Act oould be properly described as an 
enactment '' applying " to the poor rate. 
Then it has been pointed out that that 
section does not so much ** refer " to the 
form of the rate as to the making good 
of the de6ciency. Then section 11, sub- 
section 3 of the Act of 1899 indicates 
that for some purposes the general rate 
and the poor rate are intended to be kept 
separate, because it provides that the 
demand note shall state the several pur- 
poses for which the rate is levied, and the 
approximate amount in the pound re- 
quired for each purpose, including the pro- 
portionate amount of the costs of collec- 
tion. Moreover, in the scheme which has 
been made under that Act there is the 
express provision for the purpose of giving 
effect to exemptions. The council is to 
apportion the amount of the general rate 
so as to shew approximately the rate &om 
time to time for any of the purposes or 
the number of purposes in respect of 
which there is such an exemption, and 
the rates in the pound so apportioned and 
levied shall be treated as land for the 
purposes in respect of which the exemp- 
tion exists. I am not quite dear that 
that does not apply to this very case. 
No doubt the word *' exemption '' is not 
appropriate for this purpose, but it may 
be that it is used in a very general sense 
and would cover a case like this. Apart 
from the scheme, however, I think, on the 
whole, the claim of the borough council is 
not made out, and that the form of sec- 
tions 10 and 11 would be a strange form 
to adopt if the intention were to impose 
a novel burden of this kind, especially 
when it is remembered that it is not the 
question of rating at all which is dealt 
with in section 133. Sections 10 and 11 
are entirely concerned with rating. Sec- 
tion 133 is not concerned with rating 
at all, but with the making up the defi- 
ciency. I think the true meaning of the 
enactments, taken together, is that the 
School Board must make up the deficiency 
of that part of the general rate which still 
represents the poor rate or represents 
anything chargeable on the poor rate. 
I answer the first question in the negative, 



and the second question in the afflrma- 
tive. 

JudffmmU acoordingfy. 



Solicitors— Bramall, White, Sanders k Roberts, 
for plaintifb; 0. B. Mortiiner, for defen- 
dants. 

[Separted Vy J. BUchie, JStq., 
Ba/rruter-aib-Lam. 



Divorce, \ 

The PRBSIDXBiT I 

(Sir p. H. Jbunb). ( „,„,„ ^ „,„„„ 

GOEBLLBAENB8,J.f ™»« «,- 1*™«. 

1902. 1 

June 10. J 

[71 L. J. P. 100.] 
Appeal from Jusiioee — Deeeriion — 
Partiea Living ApaH under Deed of 
Separation — Summary Juriediotion {Mar- 
ried Women) Act, 1895 (58 dh 59 Viet, 
c, 39), M. 4 and 5. 

A huebwnd and vAfe exeouted a deed of 
eeparation in 1896, wherdiy Vie huAavd 
agreed to pa/y hie wife an allowanoe^ but 
he paid noihwig under the deed for about 
nine movUha, SubeequeTUly the wife re- 
covered a portion of the allowance by meane 
of legal proceedingSf bui^for more than two 
years before Aprils 1902, he paid her 
nothing under the deed. In Aprils 1902, 
she took out a eu/mmone againet him 
under the Summary Juriediction {Married 
Women) Act, 1 895, and the Juetices granted 
her a eeparation order unth the custody of 
her child and an allowance of 15$. a week : 
— Held, on appeal, that the deed of separa- 
tion of 1896 was a bcur to the jurisdiction 
of the Justices on the ground of desertion. 

Nott V. Nott (36 L. J. P. 10 ; L. R. 
1 P. <b D. 251), Dagg v, Daggand Speake 
(51 L. J. P. 19; 7 P. D. 17), and Orabb 
v. Orabb (37 L. J. P. 42 ; L. R 1 P. & D. 
601) commented on. 

Appeal by a husband from the Justices 
of the Petty Sessional Division of Romsey, 
in the county of EEampshire. 

The parties were married in 1877, and 
there were two children issue of the 
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marriage, the ybunger of whom, a 
daughter, was bom in the year 1893. 

Subsequently to the birth of this 
daughter differences arose between the 
husband and wife, with the result that 
from February to April, 1896, though she 
lived under the same roof with him, the 
wife had no marital intercourse with her 
husband, and during that time he refused 
to give her any money for housekeeping. 
On April 16 he finally left her. 

On June 3 a deed of separation was 
executed by the parties, whereby the 
husband agreed to pay the wife an allow- 
ance. He paid nothing, however, for nine 
months, and though the wife subsequently 
took proceedings against him and obtained 
a portion of the money due to her, he had 
paid her nothing at all for some two years 
previous to the proceedings before the 
Justices. ' 

In April, 1902, she took out a summons 
against him before the Justices, who, on 
April 25, found that he had deserted his 
wife, and on that ground granted her a 
separation order, with the custody of the 
daughter, and an allowance of 15«. a 
Week. 

Against this order the husband now 
appealed. 

Frcmoke^ for the appellant. — The 
Justices had no jurisdiction to find that 
the husband was guilty of desertion — 
Beg. v. Lereache [iSdl].^ 

[He was stopped by the Court.] 

Frwnptony for the respondent. — The 
solicitor before the Justices contended that 
the deed was fraudulent. It was executed 
by the husband because the wife was 
about to take out a summons against him. 
At the time he executed it and promised 
to pay the allowance under it, he had not 
the slightest intention of keeping his 
word. He merely executed it to prevent 
his wife from taking the proceedings 
against him which she then contemplated. 
The Justices were justified in drawing 
inferences from the facts proved before 
them, and they concluded from the fact 
that the husband paid nothing under the 
deed for nine months, and afterwards only 
under compulsion and to a very limited 
extent, that the deed was fraudulent on 

(1) 60 L. J. M.C. 163; [1891] 2 Q.B. 418. 



his part ah initio. NoU v. NoU [l86S] ' is 
an authority for the proposition that the 
deed is no bar. 

[The President (Sir F. H. Jeunb). — 
In the subsequent case of Parkinton v. 
Parkifuon [i869] ' Lord Penzance stated 
the reasons which had guided his decision 
in JfoU V. NoU.* He says that in that 
case the wife never agreed to live apart 
from her husband, and that the trustee 
who covenanted on her behalf never 
signed the deed, which consequently waA 
never completed* On that ground Lord 
Penzance distinguished the two oases, but 
he held that the wife in Farkinwn v. 
Pcurkiruan ' had bargained away her right 
to relief.] 

JDagg v. Dagg and Speaks [isss] ^ is 
another case in which a husband induced 
his wife to execute a deed of separation 
on improper grounds. 

[The President (Sir F. H. Jeune). — 
In that case the deed was wicked and 
abominable on the face of it.] 

The Court should reject this deed, on 
the ground that it was a false transaction, 
the real object which lay underneath 
being to avoid the publicity of proceedings 
before the Justices — Crabb v. CrtM 

[1868].* 

[GoRELL Barnes, J. — Even if your 
contention were correct, has not the wife 
approved the deed by suing on itf] 

The President (Sir F. H. Jeune). — 
The respondent in this appeal is met by 
the insuperable difficulty of this deed. 
Assuming in her favour that there was 
desertion in the month of April, 1896, 
there comes the deed of separation in 
the June following. Her counsel en- 
deavours to get out of the difficulty by 
suggesting, as he says was also suggested 
by her solicitor when before the Justices, 
that the deed was procured by fraud on 
the part of the appellant, and that it 
ought therefore to be treated as null 
and void. There is, however, no evidence 
to support that contention. The most 
that can be said — though I do not think 
even that is proved — is that the husband 

(2) ,36 L. J. P. 10 ; L. B. 1 P. & D. 251, 
(8) 89 L. J. P. 14; L. B. 2 P. & D. 26. 

(4) 51L. J. P. 19; 7P. D. 17. 

(5) 37 L. J. P. 42; L. R. 1 P. & D. 601. 
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never intended to keep its terms at the 
time when he entered into it. I doubt 
very much whether evidence of such a 
fiust could be received as impugning a 
deed ; but, even if it were, it would Ml 
far short of shewing there was fraud. In 
the present case, it appears that the wife, 
at tiie time when she entered into the 
deed, was represented by a solicitor, and 
that goes a long way towards negativing 
fraud. The fiBLct that the husband did 
not pay the allowance provided by the 
deed does not prove that he entered into 
it with a fraudulent intent. CrcU>b v. 
Crabb^ is no doubt an authority for the 
proposition that if a deed were merely a 
fraudulent transaction on the part of one 
of the contracting parties it may be 
rejected, for it was said at the end of the 
judgment in that case : '4f a man, deter- 
mining to abandon his wife, were to set 
about fraudulently, by the shew of an 
agreement which he intended never to 
fulfil, to induce or extort her consent to 
their mutual separation, covering his true 
purpose under delusive covenants, and 
seeking a shield for his design in a con- 
sent bought by treachery, the Court 
might well be asked to reject the fieJse 
face of the transaction, and regard the 
real object that lay underneath." 

But, in the first instance, it must be 
shewn by the party alleging the fraud 
that there was the extortion of consent ; 
and, in the present instance, the only 
evidence is that the husband did not fulfil 
his bargain. Under these circumstances 
it would be improper to hold, or even to 
ffuess, that this deed was procured by 
fraud ; and there is, moreover, no evidence 
before us to shew that the Justices ought 
to have thought, or did think, that the 
deed was bad and ought to be set aside. 
I^ then, the deed was valid,.there is, in 
my opinion, an end of the case, for the 
effect of the deed was to put an end to the 
desertion, which I am assuming, in the 
' wife's favour, to have previously com- 
menced. If there was, in £Eict, desertion 
in April, 1896, it was put an end to in 
June, 1896, by the execution of the deed. 
By executing that document, the wife 
bargained away whatever rights she had, 
in return for what was apparently good 
consideration, which, moreover, she appears 



to have later on to some extent enforced. 
The effect of bringing the desertion to an 
end was to make it a wrong done only in 
1896 — that is, long before the jurisdiction 
of the Justices who made the order was 
invoked. It is quite true that Justices 
have power under the Act of 1895 to 
make orders in respect of desertion irre- 
spective of any definite period — not, as 
under the Matrimonial Causes Acts, in 
suits instituted in this Court, only if the 
desertion has continued for two years and 
upwards. But under the Summary 
Jurisdiction (Married Women) Acts the 
desertion alleged must, in order to found 
jurisdiction, have continued till within six 
months before the parties come before 
the Court of first instance. Therefore, 
although the jurisdiction of the Justices 
might perhaps have been invoked, still 
that could in any event only have been 
done within six months from the date 
when the desertion was put an end to. 
This appeal must therefore be allowed, 
but, inasmuch as the respondent came 
here with the object of supporting the 
order which had been made in her flEivouri 
she is entitled to her costs in this 
Court. 

GoKELL Babnes, J.— In this case it is 
unfortunate that the Justices and their 
clerk have not followed the suggestion we 
have made so often in these appeals, that 
the reasons which induced the decision 
should be stated and should be shewn 
upon the notes. We do not find upon 
these notes any reason for the Justices' 
decision, and the only suggestion put for- 
ward by counsel is that they may have 
based their decision upon the alleged 
ground that the deed was fraudulently 
obtained. But if that was the ground 
upon which the decision rested, it appears 
to me that the order cannot stand, because 
there is no evidence of fruud. We are 
told by counsel for the appellant that the 
deed was arranged between the husband's 
solicitor on the one side and the wife's 
solicitor on the other ; but, be that as it 
may, there is no evidence to impugn its 
validity. It is merely stated by counsel 
for the respondent that the solicitor who 
appeared for her before the Justices 
argued that there had been fraud in 

U2 



Digitized by 



Google 



276 



CASES COm^OTED WITH 



FlPBB V. FiPBB, Div. 

obtaining the wife's assent to the deed, 
and it is impossible to imagine on what 
other ground the Justices can have based 
their deoisioD. But when any question 
as to the validity of the deed is removed, 
the wife has clearly, by entering into it, 
put an end to any desertion which may have 
theretofore existed, and from the date of 
the deed the parties must be treated as 
living apart by mutual agreement. That 
being so, I &il to see how the Justices 
bad any jurisdiction to entertain the 
summons. I agree, therefore, that this 
appeal must be allowed. 



Solicitors— Bobbins, Billing Ac Co., agents for 
C. A. Bmanael & Bmanael, Soatbampton, 
for appellant ; W. dc W. Stocken, agents for 
E. D. Grodwin Sc Son, Soutbampton, for 
respondent. 

[Reported by Z. J), P&wlet, JStq», 
BarriMter-at'Zaw, 



LoED Alvebstone, C. J. \ 
Darling, J. / „^o^„„„ ^ 

Ohannbll,J. V P^^™^- 

1902. ( ^*^^- 

June 25. J 

[71 L. J. K.B. 836.] 
Licensing Law — Sale at Unlioenaed Pre- 
miaea — Evidence — Wine Supplied to Cua- 
tomer at UnUoeneed Restaurant — Purehaee 
by Waiter with Cuatomer^a Money at 
LvcenaedPremiaeain Vicinity — Restaurant- 
Keeper Interested in Business Carried on at 
Lumsed Premises. 

The appellant was the proprietor of an 
unUcenaed restaurant, and he also carried 
on in partnership with another person the 
business of a unne-dealer cU premises in 
the vicinity^ in respect of which his partner 
held a licence as a dealer in foreign wine. 
A customer aJt the restaurant having ordered 
a meal, the waiter shewed him a list of 
wines and prioes, from which the customer 
selected a pint bottle of claret cU Is. M. 
The waiter asked the cuatomer to pay for 
the wine, and the euatomer gave him la. 6d. 
The waiter then went to the licenaed pre- 
miaea, purchaaed a pint bottle of claret, for 



which he paid, though there wm no etfidenee 
aatothe price, and returned with the wine, 
which he aerved to the cuatomer, who con- 
aumed it. On an information againat the 
appellant for aeUing the wine at the 
restaurant without a licence, the magistrate 
found that there had been a sale at the 
restaurant, and convicted the appellant : — 
Held, that the evidence justified the finding, 
and that the conviction was right. 

Case stated by a Metropolitan police 
magistrate. 

An information was preferred by John 
Manktelow Neale, an officer of the Inland 
Revenue, against , Alphonse Pasquier 
(hereinafter called the appellant), for that 
the appellant on December 10, 1901, at the 
parish of St Anne, Soho, in the county of 
London, did sell certain wine by retail — 
to wit, one-half of a pint of wine — without 
having a proper licence in force duly 
authorising him in that behalf, contrary 
to the form of the statutes in that behalf 
made and provided.^ 

The information was heard by the 
magistrate on March 19, 1902, and ho 
convicted the appellant and ordered him 
to be fined 3/. lOs. and 2s. costs. 

The appellant was the proprietor of a 
restaurant business, which he carried on 
at No. 16 Gerrard Street, Soho, which 
premises were not licensed for the sale of 
intoxicating liquors. The appellant also 
carried on the business of a wine-dealer in 
partnership with one Paul Durand, at 

(1) The Licensing Act, 1872 (35 & 36 Vict, 
c. 94), s. 3, provides : " No person shall sell or 
expose for sale by retail any intoxicating liquor 
without being duly licensed to sell the same, or 
at any place where he is not authorised by his 
licence to sell the same. Any person selling or 
exposing for sale by retail any intoxicating 
liquor which he is not licensed to sell by retail, 
or selling or exposing for sale any intoxicating 
liquor at any place where he is not authorised 
by bis license to sell the same, shall be subject 
to the following penalties . . ." 

The Refreshment Houses Act, 1S60 (23 & 24 
Vict. c. 27), s. 19, provides: •* Every person who 
shall sell any wine by retail, whether to be con- 
sumed on the premises or not, without having a 
proper license in force duly authorising him in 
that behalf, shall, over and above any other 
penalty to which he may be liable, forfeit the 
sum of twenty pounds, which shall be denomi- 
nated an excise penalty." 
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No. 2 Dansey Yard, Soho, in respect of 
which premises Durand held a licence as 
a dealer in foreign wine under section 2 
of 6 Geo. 4. c. 81. Durand was the 
manager of a restaurant in Jermyn Street, 
Piccadilly, of which the appellant was the 
proprietor and in respect of which a licence 
as a retailer of beer, spirits^ and wine was 
held. 

On December 10, 1901, one Finnigan, 
an officer of the Inland Revenue, entered 
the restaurant. No. 16 Oerrard Street, 
Soho, and ordered a meal. The appellant's 
waiter shewed Finnigan a list of wines and 
prices, from which Finnigan selected a pint 
bottle of claret at 1«. 6d, The waiter then 
asked Finnigan to pay for the wine, and 
Finnigan accordingly gave him 1«. 6d. 

The waiter thereupon proceeded to the 
premises No. 2 Dansey Yard, which were 
only a short distance away, and there 
purchased a pint bottle of claret, for which 
he paid, though there was no evidence 
as to the price. He then returned with 
the pint bottle of claret, which he served 
to Finnigan, who consumed it. 

On the above facts the magistrate held 
that there had been a sale of wine to 
Finnigan by the appellant's servant at 
16 Gerrard Street, and he accordingly 
convicted and fined the appellant. 

The question for the Court was whether 
upon the above facts there was evidence 
upon which the magistrate was justified 
in finding that there was a sale of wine 
to Finnigan on the premises 16 Gerrard 
Street, or whether, as contended by the 
appellant, the magistrate was bound, as a 
matter of law, to find that the sale took 
place at 2 Dansey Yard. 

If the Court decided in favour of the 
former of these alternatives the magis- 
trate's decision was to stand ; if in &vour 
of the latter it was to be quashed. 

Avory, K.C. {H. B. D. Woodcock with 
him), for the appellant. — ^The proceedings 
were taken under section 3 of the Licensing 
Act, 1872,' and the summons follows the 
terms of section 19 of the Refreshment 
Houses Act, 1860.^ The appellant did 
not commit the offence prohibited by 
either of these sections. He did not sell 
any wine to the respondent at the un- 



licensed restaurant. The wine was not 
sold to the respondent at the restaurant, 
but at the licensed premises. Where the 
course which was followed in this case is 
adopted it has long been recognised that the 
waiter acts as the agent of the customer, 
and purchases on his behalf at the licensed 
premises. There was no evidence on 
which the magistrate could find that the 
sale took place at the restaurant. It is 
immaterial that the appellant happened 
to be in partnership with the seller of 
the wine. As this is a criminal case, 
every intendment must be made in favour 
of the appellant, and therefore it cannot 
be assumed that the waiter did not pay 
1«. 6d, for the wine at the licensed pre- 
mises. The statement in the Case that 
the waiter '' paid " for the wine excludes 
the supposition that he only gave a 
counter or check for it. 

The wine was appropriated to the re- 
spondent's order when it was delivered to 
the waiter at the licensed premises, and 
the sale therefore took place at these pre- 
mises, and not at the restaurant — PhUs 
V. BeaUie [1896],^ PleUi v. CampbcU 
[1895],' and Stepheiuon v. Rogers ri699V 
Kven if the appellant had been the sole 
proprietor of the wine business, the last- 
mentioned case would be conclusive in his 
favour. 

The SolicUor-General {Sir E. Ca/rcon^ 
K.C) {Rowlait with him)| for the respon- 
dent. — ^There was evidence on which the 
magistrate was justified in finding that 
there was a sale of wine at the unlicensed 
restaurant. The appellant carried on a 
wine business in the immediate neigh- 
bourhood of the restaurant, and emploved 
his waiters to ask customers whether they 
would take wine, for the purpose of pro- 
moting the sale of his wines. 

[He was stopped.] 

Lord Axvebstonb, C.J. — In this case 
the magistrate has found as a fact that 
there was a sale of wine by the appellant 
at the unlicensed restaurant, and the only 
question is whether there was evidence to 

(2) 65 L. J. M.C. 86 ; [1896] 1 Q.B. 519. 

(3) 64 L. J. M.C. 225; [1895] 2 Q.B. 229. 

(4) 80 L. T. 193. 
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justify him in doing so. It is true that 
he found the fact by inference, but it 
cannot be said that he was not entitled to 
find it unless it was proved before him 
by direct evidence. It is easy to distin- 
guish between cases lying on opposite 
sides of the line. Where the proprietor 
of the restaurant states that he sells no 
wine, and the wine is obtained elsewhere 
on behalf of the customer, it is clear that 
the sale does not take place at the re- 
staurant. On the other hand, where the 
proprietor of the restaurant has an in- 
terest in licensed premises in the neigh- 
bourhood, employs agents to promote the 
sale of his own wines by asking customers 
at the restaurant whether they will have 
wine, and by means of one of these 
agents induces a customer to purchase 
wine, the case is quite of a different 
character. To say that in these circum- 
stances the magistrate must hold that 
there was not a sale of wine at the re- 
staurant by the proprietor to the cus- 
tomer would be to say that he must take 
a view of the case inconsistent with the 
facts. I am clearly of opinion that in 
the present case there was evidence that the 
sale took place at the unlicensed premises. 

Dablino, J., and CHANin&LL, J., con- 
curred. 

Appeal dismissed. 



Solicitors— WatkinB, Baylls & Chidson, for 
appellant; Solicitor of Inland Revenue, for 
respondent. 



[Beported hy J. BUohie, Etq,^ 
BarriiteT'Ot-Zarv, 



[IN THE COURT OP APPEAL.] 
Collins, M.R. 
Mathbw, L.J. 
Gozens-Habdt, L.J. VwALLAOB, ExporU. 
1902. 
July 14. 

[71 L. J. K.B. 788.] 

Justioe of the Peaoe — PraeUoe-^AppU' 
cation for Rule under Section 5 of ike 
Justices' Proteotion Act, 1848 (11 <l& 12 
Vict, c. 44) — Applicant in Person — 
Counsel. 

An application for a rule under scetum 5 
of the Justices' Protection Act, 1848, calling 
upon a Justice of the peace to shew cause 
why he should not do any act relating to 
the duties of his office must be made by 
counsel. 

Application, hy way of appeal from the 
King's Bench Division, under section 5 
of the Justices' Protection Act, 1848, for 
a rule calling upon certain Justices of the 
peace to shew cause why they should not 
hear and determine the matter of a certain 
complaint preferred hy the applicant. 

The applicant having applied for a rule 
to the King's Bench Division, his applica- 
tion was refused upon the ground that the 
application could only be made by counsel. 

The applicant now, by way of appeal , 
applied to this Oourt. 

The Applicant, in person. — ^The rule of 
practice that an application for a man- 
damus can only be made by counsel does 
not extend to an application for a rule 
under section 5 of the Justices' Protectioii 
Act, 1848. In Reg, v. Biron [l884] * and 
Lewis, Ex parte [isss],^ the applications 
were entertained by the Oourt, although 
they were not made by counsel* 

OoLLiKS, M.R. — ^This is an application 
by way of appeal from the refusal by a 
Divisional Court of an application for a 
rule under section 5 of the Justices' Pro- 
tection Act, 1848, requiring certain Jna- 
tices of the peace to hear and determine 
the matter of a certain complaint by the 
applicant. The ground upon whioh the 
Divisional Court refused to entertain 
the application was that it was not made 

(1) 64 L. J. M.O. 77 ; 14 Q.B. D. 474. 

(2) 59 L. T. 388. 
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by counsel. It is well established that an 
application for a mcmdamtumuBt be made 
by counsel, and the Master (Master 
doleridge) has referred us to a long series 
of authorities which shew that the prac- 
tice in applications under the statute is 
the same. The application oomes within 
the well-established practice, and we can- 
not entertain it. 

Mathxw, L.J., and Oozkns-Habdt, 
L.J., concurred. 

Applicatum refused. 

Solicitors — Applicant, in person. 

{Reported hy G, Humphreye, Esq,<, 
Ba/rriiter-^'Law, 



OBMSKIBK 

UNION i;. 

CHORLTON 

UNION. 



Lord ALVEBgroNB, C.J. 
Wills, J. 
Channbll, J. 
1902. 
Oct. 27. 

[71 L. J. K.B. 989.] 
Poor Law — SeUlement — Residence — 
Home for Epileptics — " Hospital " — Poor 
Removal Act, 1846 (9 d: 10 Viet. c. 66), 
s, 1 — Divided Parishes a/nd Poor Law 
Amendment Act, 1876 (39 <^ 40 Vict. c. 
61), s. 34. 

An inMtutMn having for its object the 
oairs and treatment of persons suffering 
from epHepsy-'-providing for such persons 
medical attendance, in combination with 
healthy and suitdbls employment and re- 
creation, and supported partly by sub- 
seriptions amd donaHons and pcirUy by 
payments made on behalf of the patients — 
is a ** hospital" within the meaning of 
section I of the Poor Removal Act, 1846. 

Special Case stated by consent and by 
order of Bucknill, J., in pursuance of the 
Quarter Sessions Act, 1849 (12 & 13 Yict. 
c. 45), 8. 11. 

On January 10, 1902, the respondents 
obtained an order of two Justices in and 
for the city of Manchester adjudging the 
settlement of one Harold Coxon, a pauper, 
to be in the township of Maghull, in the 



Ormskirk Union, in the county of Lan- 
caster. 

On February 8, 1902, the appellants 
gave notice of appeal against the order to 
the General Qaaiter S^nons for the City 
of Manchester, and on March 13, 1902, 
at the said quarter sessions the appeal was 
entered and respited. 

Coxon was about twenty-four years of 
age, and was admitted as a patient into 
an institution called the Home for Epi- 
leptics at Maghull on April 4, 1893, 
steering from epilepsy, for the purpose of 
receiving care and treatment, and, if pos- 
sible, of obtaining a cure, and he re- 
mained continuously receiving care and 
treatment in the institution until Janu- 
ary 8, 1902, when he was discharged as 
incurable. Thereupon he became an in- 
mate of the respondents' workhouse. 
WhOst he was in the home his relatives 
paid 7s, 6d, a week for his maintenance 
and treatment therein. 

Except during the period and for the 
purposes mentioned, Coxon never resided 
in the Ormskirk Union for any period 
whatever during which he could acquire a 
settlement therein. 

The Home for Epileptics was estab- 
lished in 1888 by Henry Cox, deceased, 
of Liverpool, and was partially endowed 
by him with the sum of 2,000^. It con- 
sisted of buildings, fiurm-buildings, and 
five acres of land &rmed by the committee 
which governed the home. It was sup- ' 
ported by donations, annual 8ubi>criptions, 
and payments made on behalf of the 
patients under care and treatment 
therein. 

The rules of the home (rule 1) stiM^ed 
that : " The olgect of the Institution 
shall be the care and treatment of persons 
suffering frY>m epilepsy. Other patients 
may be admitted at the discretion of the 
committee, except lunatics, or persons 
suffering or recovering from any disease 
of a contagious, infectious, or objectionable 
character, or epileptics who are deemed to 
be dangerous to themselves or others.'* 
The home was situated at Maghull, a 
village in the country about seven miles 
from Liverpool. The site was chosen so 
as to permit the patients to have the 
benefits of hospital treatment in combina- 
tion with healthy outdoor life, regular 
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habits, suitable employment, and recrea- 
tion. 

There was attached to the home a 
medical staff consisting of six physicians 
and surgeons (one being resident in 
MaghuU) and one dental surgeon, a lady 
superintendent, three matrons, and twelve 
nurses, who provided and applied the 
medical and surgical treatment necessary 
for the patients of the home. 

The patients were divided into three 
classes. There was paid by or on behalf 
of each patient of the first class a weekly 
sum of 21, 28, ; by or on behalf of each 
patient of the second class a weekly sum 
of 1^ If. ; and by or on behalf of each 
patient of the third class a weekly sum of 
78, M. 

The committee published at the end of 
each year an anniml report and balance- 
sheet shewing the working revenue and 
expenditure, and containing the rules of 
the home. The report for 1900 shewed 
that on December 31 of that year the 
number of epUeptic patients was 123, of 
whom 7 were first-class, 29 second-class, 
and 87 third-class patients. It also 
shewed that during the year the amount 
received firom subscriptions and donations 
(exclusive of special donations) was 
238i^. 16«., and fix>m payments by patients 
for maintenance upwards of 4,000/. 
Throughout the report the persons under 
treatment in the home were described as 
'< patients." 

The appellants asserted and the respon- 
dents denied that the home was a 
*' hospital" within the meaning of the 
Poor Removal Act, 1846, s. 1,' and that 

(1) The Poor Bemoval Act, 1846, b. 1, pro- 
vides that :**... DO person shall be removed, 
nor shall any warrant be granted for the 
removal of any person, from any pariah in 
which snch person shall have resided for five 
years next before the application for the 
warrant : Provided always, that the time daring 
which such person shall be a prisoner in a 
prison, or shall be serving Her Majesty as a 
soldier, marine, or sailor, or reside as an in- 
pensioner in Qreenwioh or Chelsea hospitals, or 
shall be confined in a lunatic asylum, or house 
duly licensed or hospital registered for the 
reception of lunatics, or as a patient in a 
hospital, or daring which any such person shall 
receive relief from any parish, or shall be 
wholly or in part maintained by any rate or 
subscription raised in a parish in which such 



during the time Ooxon resided in the 
home he was confined as a patient in a 
hospital. 

The question for the Court was whether 
or not, on the facts above set out, Coxon 
acquired a legal settlement in the town- 
ship of MaghuU under the Poor Removal 
Act, 1846, 8. 1, and the Divided 
Parishes and Poor Law Amendment Act, 
1876, s. 34, by reason of his con- 
tinuous residence for three consecutive 
years and upwards in the said home. If 
the Court should be of opinion in the 
affirmative the order of the Justices 
was to stand, otherwise it was to be 
quashed. 

It was agreed by and between the 
appellants and respondents that the costs 
in regard to the Special Case and the costs 
at quarter sessions should follow the event. 

T. F. Byrne, for the appellants. — The 
Jiome at MaghuU is a '' hospital " within 
section 1 of the Poor Removal Act, 1846. 
Its object, as stated in its rules, is the 
care and treatment of epilepsy. The 
treatment which it provides is medical. 
It is supported in part by an endowment 
and by subscriptions and donations, and is 
thus to a certain extent a charitable in- 
stitution. Most of its patients are not 
self-supporting. It differs entirely from 
a private home kept by the proprietor for 
his own profit. The time during which 
the pauper resided there must therefore 
be excluded in the computation of the 
period of residence required by the section 
aforesaid as amended by section 34 of the 
Divided Parishes and Poor Letw Amend- 
ment Act, 1876— namely, three years — ^for 
making a person irremovable from the 
appeUants' parish. 

person does not reside, not being a honafide 
charitable gift, shall for all purposes be ex- 
cluded in the computation of time hereinbefore 
mentioned ..." 

The Divided Parishes Act, 1876, a 34, pro- 
vides : " Where any person shall have resided 
for the term of three years in any parish, in 
such manner and under such circumstances in 
each of such years, as would in accordance 
with the several statutes in that behalf render 
him irremovable, he shall be deemed to be 
settled therein until he shall acquire a settle- 
ment in some other parish by a like residence or 
otherwise.'' 
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Brooke Little^ for the respondente. — 
The home is not a ^^ hospital." Its main 
object is not to provide medical treatment, 
but rather mental and moral treatment 
by means of work and recreation. It is 
mainly supported not by donations and 
subscriptions, but by payments made on 
behalf of patients, and thus the greater 
part of the treatment given is not gra- 
tuitous. An element of freewill is no 
doubt involved in the acquisition of a 
settlement, but it cannot be said that 
that element is absent in the present 
case. It is true that it has been decided 
in SL Olave's (Rotherhiihe) Union v. Can- 
terbury Union [l897]* that the words 
^^ shall be confined" in the proviso to 
section 1 of the Act of 1846 are not to be 
read into the words '' as a patient in an 
hospital," but it is going too far to say 
that the word ''hospital" includes any 
place to which a person voluntarily elects 
to go for medical treatment. 

LoBD Alvebstone, C.J. — The question 
raised by this Case is one of some impor- 
tance. In the absence of authority, we 
have to deal with it on principle. It 
arises between the Ormskirk Union and 
the Ghorlton Union. We have not to de- 
cide what may be the ultimate settlement 
of the pauper, but whether he may be 
ordered to go to Ormskirk because of his 
having resided there for a certain period. 
Section 1 of the Poor Bemoval Act, 1846, 
enacts that no person shall be removed 
from a parish in which he shall have re- 
sided for a specified time, provided that, 
inter alioj the time during which he shall 
be confined '^ as a patient in a hospital ** 
shall be ezduded in the computation. I 
do not profess to be able to la^ down all 
the reasons for the proviso, but it seems to 
contemplate the exemption from the scope 
of the section of residence which does not 
depend on the will of the resident, and 
causes him to continue in a particular 
place for a specified object. Speaking for 
myself, I think the section was intended 
to include institutions to which persons 
may go for medical or ^iMwt-medical 
treatment, and which are popularly called 

(2) [1897] M.C. 196; 66 L. r J. Q.B. 471; 
[1897] I Q.B. 682 



hospitals. This institution seems to me 
to come within the term ^* hospital " as 
used in the section. I at first felt some 
doubt whether a distinction ought not to 
be drawn between a " hospital " and an 
institution in which the bulk of the 
patients pay. We must all, however, be 
aware of the fiict that there are many 
institutions, undoubtedly hospitals, in 
which some of the patients pay. It would 
be too narrow a construction to cay that 
an institution was not a hospital because 
some payments were made to it. It is 
not in fiivour of this legislation that we 
should narrow down the words of the pro- 
viso. In my opinion, a sufficient case has 
not been made out for the removal of the 
pauper to the appellants' union. 

Wills, J. — ^I am of the same opinion 
in all respects. The residence contem- 
plated by the proviso is different from 
that of a man pursuing the ordinary 
course of life, and is imposed upon him by 
the will of others or the necessities of 
sickness. A hospital is not the less a 
hospital because some of the patients are 
paid for. It would impose a heavy 
burden on a parish in which such an 
institution was situated if it became 
liable to support all persons who had 
been resident in the institution for a cer- 
tain time. 

Channell, J. — I am of the same 
opinion. 

Appeal aUotoed. 



Solicitors— EoweUffes, Bawle & Ck>., agenfcs for 
Alfred Dickinson, Ormskirk, for appellants ; 
Gibson & Weldon, agento for J. U. Wild. 
Manchester, for respondents. 

[Reported hy J, Ritchie^ Etq,, 
Barrister at-Ian:, 
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[IN THE COURT OF APPEAL.] 

Stieling, L.J. r^..?!^'' 

1902. I ^^x^/' 

July 18, 19. J ^^^^• 

[71 L. J. Ch. 826.] 
Water — Supply to School — Swimming 
Bath^" Domeatic purposes" — ^' Trade, 
manu/actvre, or bueineae" — Watenoorke 
Clauaea Act, 1847 (10 Viet, o, 17), 88. 35 
and bS—Waterworke Clauses Act, 1863 
(26 cfc 27 Vict. c. 93), a. 12^PuMie Health 
Act, 1875 (38 <£r 39 Vict. c. 55), m. 51, 56, 
and 57. 

A supply of water for a swimming 
hath, erected and used for the purposes of 
the buMness of a school, is not a supply of 
water for " domestic purposes *' iHthin the 
Waterworks Clauses Acts, 1847 and 1863. 

Decision of Buckley, J. ([1901] M.C. 
241 ; 70 L. J. Ch. 859 ; [1901] 2 Oh. 
813), reversed. 

This was an appeal from a decision of 
Buckley, J. 

The plaintiffs were the urban sanitary 
authority authorised, under the Public 
Health Act, 1875, and the Acts incorpo- 
rated therewith, to provide water to the 
urban district of Biunard Oastle. The 
defendants were the governors of the 
North-Eastern County School at Barnard 
Castle, and within the district. The school 
was carried on under a scheme established 
by the Charity Commissioners, which pro- 
vided that the funds not thereby required 
or directed to be otherwise applied or dis- 
posed of should be transferred to the 
Official Trustees of Charitable Funds in 
trust for the foundation. 

In 1896 the defendants constructed on 
their premises a swimming bath with a 
cubical capacity of 35,000 gallons. A 
fee of 3s. Qd a term was charged for the 
use of the bath to every boarder. It was 
also open to day boys on payment of a 
fee for the term ; and in the prospectus 
of the school the teaching of swimming 
was put forward as one of the advantages 
of the school. 

The plaintiffs had supplied water for 
this bath under a special agreement until 
March, 1899, when they gave notice to 
the defendants that for the future the 



charge for the water would be 6€{. per 
1,000 gallons, the usual price for water 
supplied in the district for trade purposes. 
The defendants refused to pay this 
charge, and thereupon the plaintiflb 
brought the present action, claiming a 
declaration that the defendants were not 
entitled to demand and receive from the 
plaintiffs a supply of water for the swim- 
ming bath as for 'domestic purposes" 
within the meaning of the Waterworks 
Clauses Acts, 1847 and 1863, as incorpo- 
rated by the Public Health Act, 1875, 
and that the plaintiffs were entitled to 
the payment frt>m the defendants for the 
bath at the rate of 6d. per 1,000 gallons, 
and that the plaintiffs were entitled to 
cut off the water until payment was 
made, and an injunction to restrain the 
defendants from taking the water except 
for purposes other than domestic pur- 
poses within the meaning of the Acts. 

Buckley, J., dismissed the action. 

The plaintiffs appealed. 

Upjohn^ K.C.f and S. G. Lushington, 
for tibe appellants. — The general powers 
of a local authority in relation to the 
supply of water are regulated by the 
Public Health Act, 1875, ss. 51, 55, and 
56. Those powers are applicable to the 
supply for the ordinary purposes of a 
dwelling-house, and the local authoriiy 
can charge a rate assessed on the net 
annual value of the premises supplied. 
The supply for trading or manu&cturing 
purposes is under section 65, and that 
only provides that they ''may if they 
think fit" give such supply. Section 55 
is that they ''shall" provide a supply, 
and under section 65 the supply is to be 
on such terms as may be agreed upon. 
Section 57 incorporates with that Act the 
Waterworks Clauses Act, 1863, and cer- 
tain provisions of the Waterworks Clauses 
Act, 1847. Under section 53 of the Act 
of 1847, an owner and occupier is entitled 
in return for his rate to receive a supply 
of water "for his domestic purposes.'' 
Section 12 of the Act of 1863 provides 
that a supply of water for domestic pur- 
poses shall not indude a supply "for 
cattle, or for horses, or for washing 
carriages where such horses or carriages 
are kept for sale or hire or by a common 
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carrier^ or a snpply for any trade, manu- 
fiusture, or businesB, or for wateriog 
gardens, or for fountains, or for any orna- 
mental purpose." Section 17 imposes a 
penalty upon any person who causes the 
water to be wasted, misused, or '' unduly 
consumed." Filling a swimming bath 
with some thousands of gallons even once a 
fortnight would be an undue consumption. 

This is not a supply for domestic pur- 
poses at all. ** Domestic ** means '' relat- 
ing or belonging to the house or household, 
or to household affairs; pertaining to 
one's place of residence" — Ceniury Duh 
iionary, A supply of water to an ordinary 
occupier for the curtilage or garden of his 
house would not be for a domestic pur- 
pose. The appellants supply water for 
the boys to wash in the house, and for 
cleansing the house, without any extra 
charge ; but this bath is outside the house. 
A supply of water to a private house for 
a swimming bath would not be for a 
domestic purpose, any more than a supply 
for a lake for boating purposes. A swim- 
ming bath is for purposes of exercise, not 
for the purposes of the house — Smith v. 
MaUer [1893].^ A garden is much more 
connected with a house than a swimming 
bath, and a supply for a garden is not for 
a domestic purpose. A water authority 
could not do its duty in its district if it 
had to give these large supplies of water 
at ordinary rates. 

Secondly, even if a privaite occupier 
could require a supply for the purposes of 
a swimming bath, yet in this case, having 
regard to the fact that it was supplied to 
a school, and the purposes for which it 
was used — namely, to teach the boys to 
swim — it is not a supply for domestic 
purposes, but for the purposes of a trade 
— the trside of a school. Fees are paid by 
day boys for learning swimming in the 
bath as for other parts of their education ; 
and though the school may not be carried 
on for the purpose of earning a profit for 
any individual, it is none the less a busi- 
ness. If the school were for the teaching 
of swimming, the supply of water would 
be for a trade purpose— ^Pit^^aon v. Oreat 
Yamumth Waterworks Co. [l90l].* That 

(1) [1894] 1 Q.B. 192, 194. 

(2) Ante, p. 12, 16; 71 L. J. E.B. 61, 64; 
[1902] 1 K.B. 310, 316. 
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is the common-sense view. The bath ia 
for the purposes of part of the education 
at the school, and it adds to the value of 
the school as a place of education. In 
Bwhy V. Chesierfidd Waterworks and Oaa 
Light Co. [1858] * it wafi held that water 
supplied for a horse and for washing a 
carriage kept for private use was a supply 
for '' domestic use " within the meaning of 
the local Act there in question. The 
Waterworks Glauses Act, 1863, came 
after that, and expressly excepts from 
'^domestic purposes" water for horses 
and carriages kept for hire or for any 
business. If it is once shewn that the 
supply is in the particular case for busi- 
ness purposes, it is not neeessary to go 
into the question whether under other 
circumstances the purpose would be a 
domestic purpose. 

[Vaughan Williams, L.J. — In many 
business places the employes live on the 
premises, and use water for ordinary 
purposes.] 

If the business purposes cannot be 
separated from the domestic purposes, the 
whole supply might perhaps be said to 
be for domestic purposes, and Pidgeon v. 
Great Yarmouth WtUervforka Co.^ is dis- 
tinguishable on that ground. That was 
the case of a boarding-house, and it might 
be said that a business was made of 
domesticity. Where, however, the busi- 
ness purpose can be separated from the 
domestic it is within section 12 of the 
Act of 1863. The bath in this case is 
quite separate from the domestic part of 
the school, and the water supplied is quite 
distinct f^m the water supplied for the 
sanitary purposes. Liakeard Union v. 
Liskeard Waterworks Co. [l88i]* was a 
different case. That was not under the 
Act of 1863, and the question was 
whether the supply was for a public or a 
private purpose. 

A. T. LawrencSy K.C,^ and R, Cun- 
ningham Glen, for the respondents. — The 
question is as to the meaning and object 
of section 12 of the Act of 1863. A 
different sort of charge is made for a 
supply for trade purposes from that made 
for domestic purposes, as trade profits are 

(3) 27 L. J. M.C. 174, 176 ; B. B. & B., 176, 
182. 

(4) 7 Q.B. D. 506. 
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not taken into oonsideration in assessing 
the rateable value of premises, but any 
supply which tended to increase the rate- 
able value of premises would be £Edrly 
remunerated by the water rate. The 
bath adds to the rateable value of the 
school, the bath and school are included 
in one general rate ; so if the respondents 
pay for the supply of water to it on a 
trade footing they will pay twice over, in 
that way and in the increased rate. 

[RoMEB, L.J. — Is there any case of a 
supply for a hydraulic lift in a house 1] 

No; but the rateable value of the 
house would be greatly increased by 
reason of the lift. The swimming bath 
here is not used for the purposes of busi- 
ness. It is impossible to exclude bathing 
from domestic purposes — see Bristol 
WaUnoarks Co. v. Urm [I886] * and John- 
aon*8 Dictionary^ which defines the word 
'^ domestic " as '* belonging to the house ; 
not relating to things public.'' 

Upjohn^ K,C,^ replied. 

Yauohan Williams, L. J. — In my 
judgment, the decision in this case depends 
entirely on a question of fiict, as to which 
di£ferent miuds may well arrive at dif- 
ferent conclusions. According to my view, 
we have not got very complete informa- 
tion as to the circumstances from which 
we have to arrive at the conclusion of 
fact. 

In construing an Act of Parliament it 
is not, I think, a right course to begin by 
asking whether the particular case is one 
which it would have been right or desir- 
able for the Legislature to include within 
the provisions of such and such an enact- 
ment ; and I think myself it is not a sound 
way of approaching the particular case 
before us to ask whether it is likely that 
the Legislature, when it passed these two 
Acts of 1847 and 1863, could have intended 
that a supply of water for large swimming 
baths for schools should be included under 
the term *'for domestic purposes." It 
seems to me that a great part of the align- 
ment of counsel for the appeUants was 
based on this — that it was not likely the 
Legislature could have intended to put a 
water company or a local authority in 
such a position as that it would have to 
m 64 L. J. M.O. 97 ; 16 Q.B. D. 637. 
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supply a large swimming bath with water. 
We ought, I think, to look at the words 
of the statute, and unless their natural 
construction would lead to some absurd 
result we ought to give that construction 
to them. Now section 53 of the Water- 
works Clauses Act, 1847, provides that 
'' Every owner and occupier of any dwelling 
house • . . shall ... be entitled to demand 
and receive from the undertakers a suffi- 
cient supply of water for his domestic 
purposes." We have to say what is the 
meaning of the phrase '' for his domestic 
purposes" when used in relation to ^' owner 
or occupier of any dwelling house." 

• From the cases which have been decided 
upon that section it was clear that it could 
not be said that the domestic purpose 
must be one which has to be attained 
inside the dwelling-house of the occupier, 
nor that it must be such as is essential to 
the occupation of the house or essential 
to the healthy occupation of the house. 
It is plain on the authorities that there 
is no such limitation of the meaning 
'' domestic purposes." Before I deal with 
those authorities I want to say a word on 
section 12 of the Waterworks Clauses 
Act, 1863, which excepts certain things 
from the meaning of *' domestic purposes," 
and provides that a supply of water for 
domestic purposes shall not include a 
supply ^< for cattle, or for horses, or for 
washing carriages where such horses or 
carriages are kept for sale or hire or by 
a common carrieri or a supply for any 
trade, manufacture, or business, or for 
watering gardens, or for fountains, or for 
any ornamental purpose." My inference 
from those express statutory exceptions is 
that things tnus excepted would before 
the Act of 1863 have fallen within the 
term ** domestic purposes " in section 53 
of the Act of 1847, and that it was neces- 
sary there should be an express statutory 
exception to take them out of that section. 
As an instance of what was held to be 
included under the term ^* domestic pur- 
poses " I may refer to Bw^ v. Chester- 
fidd WcUerworks Co.* where the water- 
works company was required by the oocu> 
pier to supply water for the purpoees of 
his carriage, coachhouse, and horse, and it 
was held that he was entitled to do so 
under the head of domestic supply. In 
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giving judgment Lord Campbell, C.J., 
said : '' The horse and carriage were for 
private use, and were kept on the pre- 
mises : that being so, the water used for 
them was applied to domestic use. If 
that be not so, I do not see how we are to 
distinguish between a horse so kept and a 
dog or cat. Thehorse and carriagearekept 
for the use of the occupier of the house, 
for his health and enjoyment, in an out- 
house belonging to his premises." Mr. 
Justice Erie and Mr. Justice Crompton 
both agreed. After that decision it seems 
to me impossible to say that water sup- 
plied for the purpose of making the occu- 
pation of a house more healthy or con- 
venient or for increasing its amenities to 
the owner or occupier is not supplied for 
domestic purposes. That decision was 
approved in Bristol Waterworks Co, v. 
Uren,^ where Mr. Justice A. L. Smith, 
who delivered the judgment of the Court, 
said : " In our judgment, water used for 
the mere amenities of the house, such sa, in 
this case, the watering of the pleasure- 
garden surrounding and attached to and 
occupied with the house, may legitimately 
and fidrly be held to be used for domestic 
purposes within the meaning of the statute 
in question." The use, then, of water for 
the more convenient occupation of a house 
or for increasing its amenities to the 
owner or occupier is prima facie a use for 
domestic purposes. And I do not think 
you can cut down the rule by saying that 
the user must be a usual one, and that it 
is hot usual to have a swimming bath, and 
therefore that is not a domestic use within 
the meaning of the section. If that had 
been the true rule, then, if the Courts had 
decided according to the true facts, they 
would have been obliged to hold that a 
supply of water for a fixed bath was not a 
supply for domestic purposes ; for when 
the Act of 1847 was passed, if you counted 
the houses of the United Kingdom those 
which had no fixed bath were in a large 
majority, and I believe that even now, in 
the twentieth century, they are still in a 
majority. I think the true definition of 
*' domestic " is that which I have already 
stated. 

Another limitation which has been sug- 
gested in the course of the argument is 
that the user must be reasonable with 



reference to the capacity of the water 
company or the water authority to supply 
their district. In the present case the 
plaintifiBs admit their capacity, and supply 
the defendants' swimming bath, but they 
say they are entitled to make a special 
charge for so doing. Then it was said, 
suppose every occupier in the district 
wanted a supply of water for a swimming 
bath 1 The answer is that you have to 
construe the Act of Parliament, having 
regard to the real fects, and it is idle to 
suggest that every one would want a 
supply for a swimming bath. Then it 
was said that the supply required must be 
reasonable as regarded the subject-matter. 
I cannot find either in the Act or in any 
of the decided cases any trace of such a 
limitation. 

As regards the exception in section 12 
of the Act of 1863, that ''A supply of 
water for domestic purposes shall not 
include ... a supply for any trade, 
manufacture, or business," I agree that 
the carrying on of a school is the carrying 
on of a business. But I also agree with 
Mr. Justice Buckley that the fbct that a 
house is used for the purpose of a business 
does not prevent the use of water for 
domestic purposes within that house. The 
mere fieu^t that in such a house there is a 
swimming bath does not make the supply 
of water to the bath a supply for the pur- 
poses of the business. It may still be a 
supply for the domestic purposes of the 
residents in the house. The conclusion 
at which Mr. Justice Buckley arrived was 
that this swimming bath was used in 
order that the occupation of the house by 
the boys might be a healthy one ; and if 
that were so, the supply of water would 
be for domestic purposes, and not for the 
business of the school. It is said that 
this conclusion of feet is wrong, and that 
we ought to hold that the bath is really 
used for the purpose of teaching swimming 
to the boys. I understand that my 
learned brethren have come to the con- 
clusion that this is the object of the bath, 
and I do not wish to differ from them 
upon this question of &ct, though I should 
have preferred to have further informa- 
tion upon this point. 

I assent, therefore, to the appeal being 
allowed on the ground that the bath is 
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used for the purpose of making the teach- 
ing of the school more effectual and not 
for the purpose of making the occupation 
of the house more convenient. But I do 
not intend to decide that a supply of 
water to a swimming i>ath is necessarily 
in every case a supply for non-domestic 
purposes. 

Romer, L. J. — I agree. But as the case 
gives rise to some questions of general 
importance I think it right to state my 
view of them. It has been argued that 
the only test whether a supply of water is 
required for domestic purposes is whether 
the water is consumed by the occupier for 
the private purposes of himself and his 
household. In my opinion, that is too 
wide a proposition, and it is not the right 
test. For instance, suppose that water 
supplied at high pressure (as it generally 
is) were used by an occupier as a motive 
power to drive a dynamo for the purpose 
of lighting his house by electricity. In 
my opinion, it could not be said that such 
a user of the water would be a use for 
domestic purposes. Again, suppose a man 
had a very large garden attached to his 
house, could he call upon a water company 
to fill widi water a pond which he chose 
to dig in his garden for the purpose of 
boating? I think such a user of the 
water would not be for domestic purposes. 
It appears to me that regard must be had 
to the ordinary habits of domestic life in 
this country, and also to what can be 
reasonably be considered a domebtic 
purpose. And I think the test of reason- 
able user ought also to be applied to the 
amount of water required. I think this 
is shewn by section 17 of the Act of 1863, 
which imposes a penalty on any person 
supplied with water who '* wilfully or 
negligently causes or suffers any pipe 
... or other apparatus ... to be so 
used or contrived as that the water sup- 
plied to him ... is or is likely to be 
wasted, misused, unduly consumed, or 
contaminated." In determining what can 
reasonably be considered a ** domestic 
purpose ** I think you ought to consider 
not only the consumer but also the obli- 
gation of the water company or authority 
to afford a compulsory supply to their 
district for domestic purposes. It is a 
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serious question whether, in every case in 
which an occupier desires to have a supply 
of water for his enjoyment and pleasure, 
the water company or authority are bound 
to supply without regard to the ordinary 
requirements of their district for the pur- 
poses of drinking, washing, and sanita- 
tion. Let me give an example of what I 
mean. I agree that a householder might 
allow his dog or his cat to drink the water 
supplied for domestic purposes, and might 
use the water for washing them. So, 
again, as was decided in Busby v. Chester- 
field WatertDorks Co.,^ he might use the 
water for washing his horse and carriage, 
and for watering the horse. There must, 
however, be some limitation. Suppose a 
wealthy proprietor chose to keep other tame 
animals — for instance, a tame elephant — 
would it be reasonable for him to call 
upon the water company to supply him 
with water to fill a special bath for the 
elephant ? In my opinion, that would not 
be a supply for domestic purposes. So, 
again, it might be reasonable to use the 
water to fill a small tank for gold fish. 
But suppose an occupier desired to keep a 
private aquarium, I should not be inclined 
to hold that he could require a water com- 
pany to furnish him with a supply of 
running water for it. 

In my opinion, you must approach the 
consideration of each case with some 
regard to what is reasonable, and see in 
each case whether the supply of water 
which is wanted is reasonably a supply 
for domestic purposes. I am not pre- 
pared to hold that in every case a supply 
of water to a swimming bath constructed 
by the owner of the house would be a 
supply for domestic purposes. Suppose an 
occupier who had a large garden chose to 
construct in it a large swimming bath for 
his pleasure or recreation, in such a case, 
in my opinion, he would not be entitled to 
require a water company to supply water 
to the bath. 

Looking at the circumstances of the 
present case, I think the water for the 
bath is not i*equired for domestic purposes. 
In my judgment the bath was really con- 
structed and is required for the purposes 
of the business of the school, and not for 
the domestic purposes of the school con- 
sidered as the ikmus or home of the boys. 
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Stxhlino, L.J. — ^This case is one of 
gome difficulty. The question arises upon 
the construction of two sections in two 
Acts of Parliament which have already 
created difficulties, and will probably do 
so again. I wish to confine my observa- 
tions to this particular case, and not to 
deal with any general propositions of law. 
It is plain from the decided cases that the 
words ** domestic purposes " in section 53 
of the Act of 1847 ought to receive a wide 
construction. This is shewn by BwX}y v. 
Chesterfield WcUerworke Co.* Still the 
words cannot be treated as having an un- 
limited meaning ; and £ am not prepared 
to say that all the cases which are excepted 
by section 12 of the Act of 1863 would 
but for that exception have been included 
under " domestic purposes " in section 53. 
I think that some of the exceptions were 
mentioned by way of precaution. In 
Bu^ V. GhesUrfidd Watenvarka Co.* the 
decision was based on the fact that the 
horse and carriage were kept for private 
use. One question in the present case is, 
whether a supply of water to a swimming 
bath at a school is for domestic purposes 
or for the purposes of the business of the 
school. For myself^ I am not prepared to 
say that if an occupier constructed a 
swimming bath for the use of himself and 
his household a supply of water to it 
would not be for domestic purposes. For 
the present purpose I will assume that it 
would. But if the occupier carried on 
the business of teaching swimming, and 
used the bath for the purpose of giving 
lessons in swimming, in my opinion that 
would not be a use of the water for 
domestic purposes. 

The present case lies between the two 
cases which I have put. I agree with the 
conclusion of Mr. Justice Buckley that 
the carrying on of the school is a *' busi- 
ness," and I think that a supply of water 
to the house in which the boarders live is 
a supply for domestic purposes. But 
looking at all the circumstances of the 
case, I have come to the conclusion that 
this swimming bath is used not for the 
purposes of the school, considered as the 
home of the bbys, but for the purpose of 
the business of the school — especially 
having regard to the prospectus in which 



the swimming is pat forward as one of 
the advantages, and it is stated that a 
separate fee is charged for the use of it. 
In my opinion, the bath is used for one of 
the educational purposes of the school — ^in 
other words, it is used for the business of 
the school. Upon this question of &ct I 
differ with the greatest hesitation from 
the conclusion of Mr. Justice Buckley. 

Appeal aUowed, 
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"Wright, J. "^ bobovskt and wein- 
1902. > BAUM, In re ; 

May 13. June 2. ) salaman, ex parte. 

[71 L. J. K.B. 992.] 

Bankruptcy — Fugitive Criminal — 
Extradition — Property in Prisoner's Pos- 
session when Arrested — Subsequent Bank- 
ruptcy — Order for CommiUoi — Retention 
of Property by Police — Claim by' Prtutee 
in Bankruptcy — Handing over Property 
for Purposes of Foreign Trial— Under- 
taking to Return — Belgian Bxtradition 
Treaty^ 1872, art. 12. 

The trustee in bankruptcy of a fugitive 
criminal domiciled in England, against 
whom cm order for committed on an extradi- 
tion warrant has been made, is not entitled 
to a transfer of the property in the posses- 
sion of the prisoner at the time of hts arrest 
untU the magistrtUe who makes the order 
for committal has decided what, if any, 
portions of such property are required for 
the purposes of the foreign trial. The con- 
currence of the Secretary of State in hand- 
ing over such portions to the country 
requesting the extradition should be ob- 
tained, and a stipulation made for the 
rtttum of the same upon the conclusion of 
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the trial to the trustee in bankruptcy in 
this country. 

Application by the trustee in bank- 
ruptcy of the debtors Borovsky k Wein- 
baum for an order upon the Commissioner 
of Police directing him to deliver up to 
the trustee, as part of the property of the 
bankrupts divisible amongst their cre- 
ditors, certain bills of exchange, caih, pre- 
cious stones, and property in a safe on the 
premises of a safe deposit company. 

The material facts were as foUows : 

Borovsky, who was a Russian subject 
domiciled in England, and Weinbaum, 
who was a naturalised British subject, 
had been trading in partnership in London 
and Antwerp as dealers in precious stones* 

On March 5, 1902, they committed an 
act of bankruptcy in England. 

On March 10 they were arrested in 
London on an extradition warrant granted 
at the instance of the Belgian Government 
for offences committed by them in Bel- 
gium, and the London poHce had retained 
the key of the safe and the other pro- 
perty above mentioned which were in the 
possession of the prisoners when arrested. 

On March 14 a receiving order was 
made against the debtors in England, and 
on March 19 they were adjudicated bank- 
rupt, and the present applicant Salaman 
was the trustee in such bankruptcy. 

On March 17 the debtors were also 
adjudicated bankrupt in Belgium, and a 
curator of their estate was appointed. 
By a subsequent order of the Belgian 
Court the commencement of the Belgian 
bankruptcy was antedated to the previous 
February 26. 

On April 19 the magistrate at Bow 
Street made an order on the extradition 
warrant for the committal of the debtors, 
but refused to make any order dealing 
with the properry found upon them at 
the time of their arrest, on the ground 
that he was not " the competent autho- 
rity" contemplated by article 12 of the 
Belgian Extradition Treaty of 1872.^ 

(1) Article 12 : " Every article foand in pos- 
session of the individual claimed at the time of 
* his arrest shall, if the competent authority so 
decide, be seized, in order to be delivered np 
with his person at the time when the surrender 



Previously to the present application 
Wright, J., had refused a motion by the 
Belgian curator for rescission of the 
English receiving order, stay of all pro- 
ceedings thereunder, and delivery up of 
all the debtors' property in England, 
there being no evidence that the debtors 
had a Belgian domicil, and the English 
bankruptcy being prior to the Belgian. 

Muir Mackenzie^ for the trustee. — ^The 
property in question vested on the English 
bankruptcy in the applicant, and, being a 
third party, his rights are saved by the 
express reservation in article 12 of the 
treaty. Having committed the debtors, 
the magistrate had no jurisdiction to 
make an order dealing with the property 
— Reg. V. LuahingUm; Otto^ ex parte 
[1893].^ If the ConmiiBsioner of Police 
allows the property to be taken to Belgium 
for the purposes of the trial, he should 
give an undertaking for the return of the 
property to this country as soon as the 
trial is concluded. 

£[. Sutton^ for the Commissioner of Polioe. 
— Such an undertaking cannot be given. 
There is no difference in this respect 
between an extradition warrant and a 
charge for an indictable offence — Extra- 
dition Act, 1870, ss. 9 and 10, and the 
Summary Jurisdiction Act, 1879, s. 44. 
The police retain the property found on a 
prisoner, and on his committal hand it 
over to be used as evidence at the trial — 
Dillon V. O'Brien [l887] *— and, where the 
case is one of extradition, hand it over 
with the prisoner to the country request- 
ing his extradition. Either the police 
magistrate who hears the charge, or the 
Home Secretary who signs the extradition 
warrant, is the competent authority to 
deal with the matter. The rights of 
third parties are expressly reserved. 

Muir Mackenzie^ in reply. — ^The Bank- 
shall be made. Sach delivery shall not be 
limited to the property or articles obtained by 
stealing or by fraudulent bankruptcy but shaU 
extend to everything that may serve as proof 
of the crime. . . . The rights of third parties 
with regard to the said property or articles are 
nevertheless reserved." 

(2) [1894] I Q.B. 420. 

(3) 16 Cox 0.0. 246. 
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Tuptcy Act, which has Yested this property 
in the trastee^ places it under the ad- 
miniBtration of the Court, and gives the 
Court extensive powers for the protection 
of the property. That being so, this 
Court has both the jurisdiction and the 
duty to see that this property is not put 
in peril, and that it does not go out of the 
jurisdiction without proper safeguards for 
its return. 

Edioardet Jones, for the Belgian 
curator. 

Wbiqht, J. — It seems to me plain that 
I cannot order a transfer of this property 
to the trustee until the competent autho- 
rity, whoever he may be, has decided 
under the 12th article of the treaty, 
by which the Courts here are bound, 
what portions of this property are 
required for the purposes of the trial. 
In my judgment, the competent au- 
thority in the first instance must be 
the learned magistrate who has made the 
order on the extradition warrant. I 
think he should decide what are the parts 
of the property that are material for the 
purposes of the trial, and I* think he should 
have the concurrence of the Secretary of 
State in handing it over, and that the 
Secretary of State may properly stipulate 
when handing it over that it shall be 
returned to this country after the pro- 
ceedings in Belgium have terminated. 
When those proceedings have terminated 
the property will be Imnded over to the 
trustee, who will have to hold it for a 
reasonable time in order that any party, 
Belgian or other, who may claim the 
property may have a proper opportunity 
of making out his title. 

It seems to me, then, that the proper 
order at present is to adjourn this appli- 
cation until the first day of the next 
sittings in Bankruptcy to see what parts 
of the property are to be handed over 
under the extradition order. The money 
will not be handed over, but the trustee 
will retain that. Probably a time will 
have to be fixed within which Belgian 
and other claimants must come in and 
prove their title. I will deal with that 
when the case comes on again. I think 
an application ought to be made at once 



to the learned magistrate to decide, if he 
is willing to do so, what articles are 
material as evidence in the criminal pro- 
ceedings ; and I think that an application 
for the concurrence of the Secretary of 
State should be made, and that he should 
be asked to request that there may be an 
understanding to re-deliver these things 
after the criminal proceedings are termi- 
nated, with an intimation that every 
opportunity will be given to Belgian 
claimants to establish their rights. 

Jwne 2. — ^The motion now came on for 
farther hearing. 

Muir Maekenzief for the trustee. — The 
matter has been again before the magis- 
trate, and he has decided that all the 
property found in the possession of the 
prisoners, including that at the Chancery 
Lane Safe Deposit Co., is property which 
may serve as proof of the crime. The 
bankruptcy in England is proceeding, and 
this property belongs to the trustee in 
bankruptcy. The trustee now asks for 
an order to safeguard it so that after the 
criminal proceedings in Belgium are con- 
cluded it may come back to be dealt with 
in the English bankruptcy. 

Weight, J. — I must give effect to the 
Belgian treaty, which says that this pro- 
perty is to go to Belgium. The only 
question is how to secure its return to 
this Court when the ends of justice have 
been satisfied in Belgium. 

ff, SiUtan, for the Commissioner of 
Police. — An order should be made that 
the property shall go to Belgium on an 
undertaking being given by the Belgian 
authorities that as soon as the criminal 
proceedings in Belgium are concluded the 
property shall be restored to the jurisdic- 
tion of this Court. 

Weight, J. — I must have an under* 
taking to that effect. 

Bodkin, for the Belgian authorities. — If 
the Secretary of State, when making the 
X 
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order for the surrender of the prisoners, 
will request that an undertaking be given 
to re-deliver the property on the conclu- 
sion of the criminal proceedings in 
Belgium, the Belgian authorities will 
gladly acquiesce. 

Wright, J. — Then the order is agreed. 

Edtoardes JtyMs^ for the Belgian 
curator. — A great deal of the property was 
in &ct stolen, and belongs to third 
persons in Belgium. The undertaking 
therefore should be limited to such parts 
of the property as are assets in the 
English kinkruptcy. 

Wright, J. — I cannot do that. When 
the property has been returned to this 
country this Court will give any Belgian 
claimant full opportunity of establishing 
his title before any final distribution takes 
place. 



Solicitors — Osborn & Osbom, for tnxstee ; 
Wontner & Sons, for Commiffsioner of Police; 
Crawley, Arnold & Co., for Belgian curator. 

llUported hy R,J.A, MorrUon 
and S. JS, WHUams, JStqs., 
BarruterS'Ot'Lafc, 



RBAD V. FRIBVDLT 

SOOIETT OF 

OPERATIVE 

STONEMASONS. 



[IN THE COURT OF APPEAL.] 
Collins, M.B. 
Stirling, L. J. 
Cozens-Hardt, L. J. 

1902. 
Aug. 5, 6. Nov. 4. 

[71 L. J. K.B. 994.] 
Coniract — Conspiracy — Trade — Inter- 
ference wUh Coniracttud RighU — Cause 
of Action — Knowingly Indtteing Commie- 
eion of Actionable Wrong — Emjdoymeni of 
Illegal Means — Justification. 

A person whOf vnthotU sufficient justM- 
cation, interferes mth the contractual rdct- 
tions of another commits an adionahie 
wrong. 

Ju^ifioationy to he of any avaU as a 
defefnoe, must cover ihe whole conduct of the 
person who interferes — the means he ueed 
as well as the end he had in view. 

Persuasion hy an individtud for the 
purpose of depriving another person of the 
henefit of a contract^ if effeetual in bring- 
ing about a breach of stich contract to the 
damage of such pereon, gives a cause of 
action ; and honest heHef on the part of 
the persuader that he is acting /or his oum 
interests does not improve his position; 
still less so when he does not confine him- 
self to persuasion hut joins with others to 
enforce their common intere^y hy coercion, 
at theexpense of such other person. 

Persons who, acting in concert^ know- 
ingly and for their oum ends induce the 
commission of an actionable wrong and 
employ illegal means to bring it about, 
commit an actionable wrong which is in- 
capable of justification. 

Decision of the Divisioncd Court {ante, 
p. 173 ; 71 L. J. K.B. 634) varied. 

Appeal by the defendants and cross- 
appeal by the plaintiff from the decision 
of a Divisional Court directing a new 
trial on an appeal from the Ipswidi County 
Court, 

The action was brought by the plaintiff 
to recover damages from the defendants 
for wrongfully and maliciously procuring 
to be broken an indenture of apprentice- 
ship dated August 11, 1900, made between 
the plaintiff of the one part and Messrs. 
Wigg k Wright, monumental masons, of 
the other part; and for unlawfully and 
maliciously conspiring together to procure 
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the said indenture to be broken, and to 
molest and injure the plaintiff in his 
trade or calling, and for otherwise com- 
mitting or procuring violations of the 
legal rights of the plaintiff. 

The &cts are summarised in the judg- 
ment of the Master of the BoUs, and are 
^Iso to be found set out at length in the 
judgment of Darling, J., in the Court 
below (ante, at p. 175). 

Cohen, K.O.j and Chester Jones, for the 
defendants. — ^The plaintiff's employers 
broke the rules of the society in two re- 
spects — first, by taking an apprentice who 
was more than sixteen years of age ; and 
secondly, by having more than the number 
of apprentices provided by the rules. The 
defendants were justified in giving the 
notice, and are not liable in an action for 
damages for malicious conspiracy. Messrs. 
Wigg & Wright broke the rules, and are 
therefore liable to the plaintiff for the 
damages. The action is an attempt to 
extend the decision in LvmUy v. Oye 
[l85d] ^ beyond its proper limits. It can- 
not be said after AUen v. Flood [1897] " 
that there was a '' procuring '' at all. 

[Collins, M.R.—I8 AUm v. Flood ^ an 
authority for any other case?] 

Almost all the House agreed on the 
principles ; they merely disagreed on their 
application to the circumstances of that 
case. Here there was no malice, and the 
society merely agreed to do that which 
they had a perfect right to do— namely, 
to give two hours' notice to leave off 
work — TemperUm v. EusseU [l893],^ Mogul 
Steamship Co. v. McGregor, Gow & Co, 
ri89lV Lyons dh Sons v. WUkins (No. 1) 
l1896J,* as to " picketing " ; Lyom de Sons 
v. Wtlkins (No. 2) [l898],« asto " watching 
and besetting"; and Quinn v. Leathern 
[l90l].^ The proposition of law is that if 
persons continue to do an unlawful act or 
a lawful act by unlawful means, then the 
person who is injured by the direct con- 
sequence of that act can recover in an 
action for conspiracy. But no such action 

(1) 22 L. J. Q.B. 463 ; 2 B. & B. 216. 

(2) 67 L. J. Q.B. 119 ; [1898] AC. 1. 

(3) 62 L. J. Q.B. 412 ; [1893] 1 Q.B. 716. 

(4) 61 L. J. Q.B. 295 ; [1892] A.C. 26. 

(5) 65 L. J. Ch. 601 ; [1896] 1 Ch. 811. 

(6) [1899] M.C. 64 ; 68 L. J. Ch. 146; [1899] 
1 Ch. 266. 

(7) 70 L. J. P.O. 76 ; [1901] A.O. 496. 



can be maintained if there is no continua- 
tion to do the unlawful act or use the 
unlawful means, nor if the injury sus- 
tained is not the direct consequences of 
the unlawful act. The defendants do not 
dispute these propositions. In Mogul 
Steamship Co, v. McGregor, Gow dh Co. ^ 
it was held that the defendants were not 
liable, although they not only molested 
the plaintiffs in their trade, but destroyed 
ity because what they did was not done 
maliciously but in the bona fids exercise 
of their rights. Here there was no agree- 
ment on the part of the defendants to do 
an unlawful act. The agreement that 
the workmen should give notice is a per- 
fectly legal act, and there is therefore no 
agreement to do an unlawful act. Nor 
was there an agreement to use unlawful 
means ; notice only was given and nothing 
else — Tem/perUm v. JRussell.^ Lyons i 
Sons V. WUkins (No. 1) * merely decides 
that picketing is unlawful at common 
law, and that case is therefore not 
in point. Quinn v. Leatheim'^ is, how- 
ever, in point. There the object was 
unlawful — namely, to punish the plaintiff 
for not doing a thing which they had no 
right to call on him to do. Moreover, 
the means used were unlawful, because the 
plaintiff's customer, Munoe, was threatened 
with injury, although he had done the 
defendants no harm. These are the only 
authorities which require to be distin- 
guished. The distinction is radical because 
here there was no unlawful act and no 
unlawful means. The mere fact that 
damage sustained by a person was remotely 
caused by some act of another person gives 
no right of action. No action wDl lie 
against the defendants. The proper course 
is for the plaintiff to sue the persons with 
whom he directly contracted — Reg. v. 
Rowlands [i85i].® There is here no charge 
of intimidation, picketing, or unlawful 
threats. The only notice given was that 
the violation of the rules must be stopped, 
and that if it were not, two hours' notice to 
stop work would be given by members of 
the society working for Messrs. Wigg <Sc 
Wright. The finding of the County 
Court Judge negatives malice and any 
improper method of enforcing the rights 
of the society. The only pressure which 
(8) 21 L. J. M.C. 81 : 17 Q.B. 671, 687. 
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the society ootdd bring to bear on Messrs. 
Wigg & Wright, who had agreed to 
observe the rules, was by means of the 
notice under the rules. Any damage sus- 
tained by the plaintiff was not the direct 
consequence of the defendants' acts; it 
arose, if at all, in consequence of Messrs. 
Wigg & Wright committing a breach of 
their contract with the plaintiff. There 
was no contractual relation between the 
plaintiff and the defendants, only between 
the defendants and the plaintiff's em- 
ployers. The charges against the defen- 
dants must be confined to the particulars, 
and there was no evidence to shew that 
the defendants combined to do any un- 
lawful acty or procured a violation of the 
contract made by the plaintiff with his 
employers without lawful excuse or justi- 
fication. 

[They also referred to Gregory v, Bruna- 
mok {Duke) [i843],^ the Trade Union 
Act, 1871 (34 & 35 Vict. c. 31), ss. 3, 
4, and 21, and the Trade Union Act, 1876 
(39 & 40 Vict. c. 22), s. 16.] 

F. LaWf K.C, and Heidd, for the plain- 
tiff. — If the contention that the plaintiffs 
employers were the proper parties to be 
sued, and not the defendajits, were correct, 
there would be no necessity for suing the 
persons who have actually brought about 
the breach of contract. That very ques- 
tion was dealt with and disposed of in 
LwnUy v. Gye,^ The question whether 
or not the employers could be sued for their 
breach of contract is wholly irrelevant. 
The sole question here is whether the 
persons who brought about a breach of 
the contract are liable. The principle 
applicable is that laid down by Lord 
Macnaghten in Quinn v. LtaAhm^ and 
relied on by Darling, J., in the Court 
below, that ^*a violation of legal right 
committed knowingly is a cause of 
action, and that it is a violation of legal 
right to interfere with contractual rela- 
tions recognised by law if there be no 
sufficient justification for the interference." 
The facts of the case satisfy the require- 
ments of the proposition there laid down. 
It is clear that here a violation of a legal 
right was knowingly committed, and that 
the contractual relations between the 
plaintiff and his employers were inter- 
(9) 13 L. J. C.P. 34 ; 6 Man. 4c G. 206. 



fered with. The whole discussion here 
turns upon the question of justification. 
The evidence of interference here is abso- 
lutely clear, and it cannot be contended 
that the breach of contract was not brought 
about in consequence of the threat that a 
strike would take place. If that be so, 
the only question which remains is whether 
the defendants' conduct can be justified. 
To procure a breach of contract is prima 
fcieie actionable. There is no evidence 
here to shew that the plaintiff had any 
knowledge of the existence of these rules. 
The onus of proving justification is on the 
person who sets it up as a defence. The 
plaintiff has merely to prove that the act 
which caused him injury was done know- 
ingly. Motive has nothing to do with 
the case, and that is clearly laid down by 
Lord Watson in Allen v. Flood,^ citmf^ 
Lumlei/v. Gye,^ The word '' maliciously " 
has reference to the intention to effect Uie 
breach of contract. There can be no 
doubt here that what was done by the 
defendants was done knowingly. This is 
the first occasion on which the Courts are 
asked to consider the question of justifica- 
tion in an action of this kind. In Mogul 
Steamship Co. v. McGregor, Gow de Co.* 
no question arose as to breach of 
contracts, because no contracts had been 
broken. All that was there done was to 
prevent persons entering into contractual 
relations. Neither in Allen v. I^ood ' nor 
in Quinn v. Leathern ^ was there any pre- 
tence of setting up justification for the 
acts done. The defendants here seek to 
justify under the rules; the question is 
not whether they thought they had a 
right to act as they did, but whether 
in law they had such a right. In order 
to justify an interference which brought 
about the breach of contractual relations, 
the person who justifies must have some 
legal right in pursuance of which he acts, 
or he must act in the pursuance of some 
duty. An instance is to be found in 
PoUock on Tort8{6th ed.),p. 319,wheie it is 
suggested that a &ther may with impunity 
induce his daughter to break a promise 
of marriage. But that class of case differs 
very much from one where a right exists. 
It is extremely doubtful whether the 
authorities go the length of deciding that 
mere advice would be actionable. The 
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present case goes &r beyond cases of that 
class. The question whether the defen- 
dants had imy right at all depends upon 
the rules. There is no provision which 
enables them to bring about a breach of 
contractual relations. The rule relied 
on is rule 6. There is nothing there 
which says that a workman of the age of 
twenty-five shall not be taught the trade 
of a mason. The rule only applies to boys. 
If the construction put on the rule by the 
defendants is correct, no person under the 
age of sixteen can be taught the trade. 
In Mogvl Steamship Co, v. McOregoTy 
Gaw dh Co.^ it was said that a covenant in 
restraint of trade is available as a defence, 
but not to found a claim for relief. That 
has no application to the present case. 
A rule which is unreasonable because it 
is in restraint of trade is void. Mineral 
Waier BoUle Exchange and Trade Fro- 
teoHon Society v. Booth [issr]^^ is an 
illustration of the kind of rule which 
the Courts will hold to be unreasonable. 
Rule 6, if construed as the defendants 
contend — ^that no person over the age of 
sixteen shall be taught — will be unreason- 
able. The legislation relating to trades 
unions has no bearing on the present 
question whether or not the defendants 
had any right to interfere. There is no 
question that the means used to procure 
a breach of contract by threatening to 
bring about a strike was done in com- 
bination with the defendants. A con- 
spiracy to drive the pliuntiflf out of 
employment does give a cause of action. 

[Bradford Corporationv, Pieklee [l896] " 
was also referred to.] 

Cohenj K»C,y in reply, cited Cwrran v, 
Trdeaven [i89i]." 

Cur, adv, vuU. 

Nov, 4. — The following judgments were 
read: 

Collins, M.R. — ^This is an appeal by 
the defendants fix>m the decision of the 
Divisional Court ordering a new trial of 
a case decided by a County Court Judge 
in &vour of the defendants. There is a 
cross-appeal by the plaintiff asking that 
this Court should give judgment for the 

(10) 36 Cb. D. 465. 

(11) 64 L. J. Oh. 769 ; [1896 A.C. 687. 

(12) 61 L. J. M.C. 9, 12 ; [1891] 2 Q.B. 646. 



plaintiff with damages. The Court bdow, 
while agreed that the decision was un- 
satis&ctory, were divided as to the relief 
— Mr. Justice Darling and Mr. Justice 
Channell holding that there ought to be 
a new trial, while Lord Alverstone was of 
opinion that the plaintiff was entitled to 
judgment. The parties agreed before 
them and before us that if judgment 
were given for the plaintiff the Court 
should assess the damages. The facts are 
stated in the judgments as reported 
below, and I need do no more than sum- 
marise them for the purpose of this 
judgment. 

Tlie daim was for 50/. damages for 
wrongfully and maliciously inducing 
Messrs. Wigg k Wright to break their 
contract of apprenticeship with the plain- 
tiff. The evidence for the plaintiff was 
that he had become bound by an inden- 
ture of apprenticeship to Messrs. Wigg k 
Wright, stonemasons, of Ipswich, whereby 
they undertook to teach him the trade of 
a mason, paying him wages of 15«. a 
week during a period of three years. 
Messrs. Wigg <b Wright* had in their 
capacity as masters agreed to certain 
working rules with the defendant society, 
one of which (6) was as follows : *' That 
boys entering the trade shall not work 
more than three months without being 
legally bound apprentice, and in no case 
to be more than sixteen years of age, ex- 
cept masons' sons and stepsons. Em- 
ployers to have one apprentice to every 
four masons on an average." The plain- 
tiff^s father was a mason. The plaintiff 
was not a member of the socie^, and was 
twenty-five years of age when he entered 
into the indenture of apprenticeship. 
The defendant society in concert with the 
other defendants, on becoming aware that 
the plaintiff had been taken as an appren- 
tice by Messrs. Wigg k Wright, took 
steps to enforce comimance by tiiem with 
rule 6, as interpreted by the defendants, 
by threatening, in the language of their 
letter set out in Mr. Justice Darling's 
judgment : '* If the man in question (the 
plamtiff ) starts working at the trade, we 
are bound to protest against you for in- 
troducing an individual not of the trade, 
and in accordance with our general rule 
we have empowered our members working 
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for your firm to take prompt action in 
the matter. We regret the thing has 
occurred, hut we feel that the blame does 
not rest with us in any way." This was in 
effect a threat that they would call out 
the workmen in Messrs. Wigg k Wright's 
employ, all of whom were members of the 
defendant society, and, as was explained 
by counsel, if so empowered, would be 
supported while off work out of the funds 
of the society. Messrs. Wigg <&; Wright 
disputed the construction placed by the 
defendants on rule 6, contending, and as 
I think rightly, that it did not extend to 
masons' sons. Feeling, however, that they 
could not resist the coercion brought to 
bear on them, they dismissed the plaintiff. 
It was not suggested before us that the 
acts complained of were not aU done by 
the defendants in concert. The plaintiff 
has therefore lost the opportunity, which 
he was lawfully entitled to, of emerging 
from the position of a labourer at 15«. a 
week to that of a mason who may earn 
up to 35«., and ho has brought his action 
accordingly. No evidence was called for 
the defendants,' and no proof given of 
assent by Messrs. Wigg k Wright to any 
rules other than those put in, of which 
rule 6 is one. On these facts the learned 
County Court Judge held as follows : '^ I 
hold that the facts as proved and admitted 
before me fall short of giving any ground 
of action against the defendants. The 
defendants seem to me to have acted bona 
fde in the best interests of the Society of 
Masons, and not to have been in any way 
actuated by any improper motives. They 
gave a certain interpretation to rule 6 
and acted upon it, and though their in- 
terpretation may or may not be correct, 
as it was honestly held, I do not consider 
they have acted improperly in their 
method of enforcing it." 

On these facts the case seems to me to 
be clear. The plaintiff was entitled to 
the benefit of the contract which he had 
made, and that benefit he would have 
continued to enjoy but for the interven- 
tion of the defendants. The object of 
the defendants' intervention was to de- 
prive him of that benefit. The fects 
leave no room for doubt as to that. He 
was not a member of their society, and 
was under no obligation, legal •r moral, 



to conform to their rules. In these cir- 
cumstances they conspired to enforce by 
threats of a formidable character, whid^ 
they had the means of cartying into 
effect, a breach by his employers and 
instructors of the contract which the 
latter had with him ; and the only jus- 
tification they can suggest for this con- 
duct is that Messrs. Wigg k Wright had 
come under an obligation to them, not 
perhaps legally enforceable, if not illegal, 
not to make such a contract as they had 
made with the plaintiff. But the jus- 
tification, to be of any avail, must cover 
their whole conduct — the means they used 
as well as the end they had in view. As 
against Messrs. Wigg k Wright they had 
whatever rights within the law the rules 
assented to by Messrs. Wigg k Wright 
afforded them. But to combine to coerce 
them, by threats of the character I have 
described, to break their contract with 
the plaintiff was, in my judgment, an 
illegid act carried out by illegal means. 
They cannot be in a better position if the 
rules are unenforceable than they would 
have been had a breach of them given 
them a legal cause of action. But in 
such case how can thev possibly justify 
taking the law into their own hands 
and compelling the opposing litigant by 
coercion to give effect to their view of a 
disputed obligation by breaking his con- 
tract with the plaintiff! Further, does 
not such conduct demonstrate that their 
object was to defeat the plaintiff's 
purpose of becoming a mason 1 Belief, 
however honest, that in what they did 
they were acting in the best interest of 
the Society of Masons could be no excuse 
for conspiring to deprive the plaintiff ot 
the advantages of his contract. Persuasion 
by an individual for the purpose of de- 
priving another person of the benefit of a 
contract, if it is effectual in bringing about 
a breach of the contract to the damage of 
the person, gives a cause of action — 
Lvmdey v. Qyt ^ ; and a strong belief on 
the part of the persuader that he is acting 
for his own interests does not seem to me 
to improve his position in any respect. 
Still less can it do so when he does not 
confine himself to persuasion^ but joins 
with others to enforce their common 
interests at the plaintiff's expense by 
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ooercion. '' That a oonspiracy to ii^jare 
— an oppressive oombinatioQ — differs 
widely fi^m an invasion of civil rights by 
a single individual cannot be doubted " — 
see per Lord Macnaghten in Quinn v. 
Le^Menif^^ and per Lord Brampton in 
the same case.^^ It seems to me, there- 
fore, that this case stands wholly outside 
the debatable ground traversed in the dis- 
cussion of AUm v. Flood? The action of 
the defendants was as clearly malicious, 
or, if the phrase be preferred, " without 
just cause or excuse," as in Lumky v. Gye^^ 
which, as well as Teinperton v. RueM^^ 
has been finally established in Quinn 
V. LeaiKem'' to be a binding authority. 
"There are," says Lord Watson, in AlUn 
V. Flood? " in my opinion, two grounds 
only upon which a person who procures the 
act of another can be made legally re- 
sponsible for its consequences. In the 
first place, he will incur liability if he 
knowingly and for his own ends induces 
that other person to commit an actionable 
wrong. In the second place, when the 
act induced is within the right of the im- 
mediate actor, and is therefore not wrongful 
in so fiir as he is concerned, it may yet be to 
the detriment of a third party ; and in 
that case . . . the inducer may be held 
liable if he can be shewn to have pro- 
cured his object by the use of illegal means 
directed against that third party." This 
view is approved by Lord Macnaghten 
and treated by him as embodying the 
opinion of the majority in that case.^^ The 
present case inevitably &lls under one or 
other of those propositions, and I think 
within both. The defendants did know- 
ingly and for their own ends induce the 
commission of an actionable wrong, and 
they employed illegal means to bring it 
about. Such conduct would be actionable 
in an individual and incapable of justifica- 
tion, a fortiori where the defendants acted 
in concert. These considerations seem to 
me to exclude from discussion in this case 
the illustrations given in argument of 
what might in given circumstances be 

(13) 70 L. J. P.C, at p. 84; [1901] A.O., at 
p. 511. 

(14) 70 L. J. P.C. at p. 86 0« M^. ; [1901] A.C., 
at p. 520 et teq, 

(15) See 70 L. J. P.C. at p. 83; [1901] A.C., 
at p. 609. 



"just cause," or, in other words, suffice to 
negative malice. There was no relation 
between the defendants and either of the 
parties in this case at all analogous to 
those existing in the instances put of 
&ther and child or doctor and patient, 
which I leave for solution when the case 
arisen. The defendants have no higher 
immunity from legal obligations than any 
other members of the community, and li 
they have legal rights they can enforce 
them by legal means only. It is not at 
all necessary in this case to embark upon 
the question whether " without just cause" 
is a complete equivalent for what was 
meant in the common law by malice. I 
am inclined to think that, though in 
many cases adequate as a description, it is 
not co-extensive with it, nor do I think 
that in civil actions any more than in 
criminal it will be possible to eliminate 
motives from the discussion — see the 
weighty observations of Lord Brampton 
on this point in Quinn v. Leathern}^ 
It is, however, very desirable to guard 
against the notion that if the act done be 
illegal "just cause " may still be averred 
to purge the wrong. For instance, where 
ill^ial means have been used to bring 
about the breach of a contract to the 
detriment of a party thereto, " just cause " 
cannot come into the discussion at all. 
The use of illegal means evidenced malice, 
and in this connection malice was- not 
equivalent to " without just cause." The 
cause of intervention might be just, but the 
means used to enforce it might be illegal. 
The common-law action threw the burden 
of proof on the plaintiff. It was not 
enough for him to shew that the defen- 
dant had brought about the breach of a 
contract between a third party and the 

Slaintiff. He had to shew that it was 
one maliciously, and the burden of 
proving malice lay upon him. It was not 
a case of a prima facie cause of action 
based on the &Lct that a breach of contract 
had been brought about to the detriment 
of the plaintiff, party thereto, by a stranger 
to the contract. The common law did not 
lightly extend rights arising out of con- 
tracts to and against persons not parties 
thereto, owing to the absence of privity 

(16) 70 L. J. P.O., at p. 88; [1901] A.C., at 
p. 524. 
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(see the cases collected in the notes to 
Piuley V. Freeman [l789] '^). Some nexus 
had to be established between the plain- 
tiff and the stranger, and this was found 
in malice. Unless the plaintiff could 
shew this, he failed to bring the stranger 
into such relations with him as to ground 
a cause of action, and therefore the burden 
was upon the plaintiff to prove a cause of 
action, not upon the defendant to justify. 
I think some confusion has crept into the 
discussions on this matter through want 
of sufficient regard to these elementary 
points. I think the materials before us 
are sufficient to enable us to enter judg- 
ment, and I agree with the Lord Chief 
Justice that the defendants' appeal should 
be dismissed and the plaintiff's cross- 
appeal allowed, and judgment entered for 
the plaintiff for 50/. 

SnBUNGy L.J. — The evidence in this 
case establuhes, in my opinion, that the 
defendants knowingly procured Messrs. 
Wigg & Wright to violate a contract 
which they had entered into with the 
plaintiff. In so doing the defendants 
acted without any improper motives ; but 
I take the law to be as stated by Lord 
Macnaghten : '* a violation of legid right 
committed knowingly is a cause of action, 
and ... it is a violation of legal right to 
interfere with contractual relations recog- 
nized by law, if there be no sufficient 
justification for the interference " — Quinn 
v. LeaihemJ This proposition was not 
seriously questioned m ailment, but it 
was contended on behalf of the defendants 
that there was a sufficient justification 
for their interference, because Messrs. 
Wigg & Wright had, previously to the 
contract with the plaintiff, entered into a 
contract with them, the defendants, which 
is said to be inconsistent with the contract 
between Messrs. Wigg & Wright and the 
plaintiff. Some difficulty appears to have 
arisen in the Divisional Court as to what 
the terms of this contract were ; but at 
the hearing before us counsel on both 
sides agreed, and invited us to decide the 
case on the foQting, that the terms of this 
contract are contained in a printed docu- 
ment put in evidence, which purports to 
be ^* working rules agreed to and signed 
(17) 2 Sm. L.C. (lOth ed.), 64. 



by the employers and the operative stone- 
masons of Ipswich and district," and to 
have been signed by (amongst others) 
Messrs. Wigs & Wright, as employers, 
and the president and other officers of the 
defendant society. It was contended in 
argument that this agreement was illegal 
as being in restraint of trade. As at 
present advised, I am not satisfied that 
this is so ; but in the view which I take it 
is unnecessary to decide the point, and I 
shall assume for the purpose of the present 
judgment that the agreement between 
Messrs. Wigg & Wright and the defen- 
dants was in ail respects valid and binding. 
The particular clause relied on is rule 6 : 
'* That boys entering the trade shall not 
work more than three months without 
being legally bound apprentice, and in no 
case to be more than sixteen years of age, 
except masons' sons and stepsons." This I 
refer to as the first part of the rule. It 
proceeds: ''Employers to have one ap- 
prentice to every four masons on an 
average." This I refer to as the second 
part of the rule. It is contended, on 
behalf of the defendants, that the first 
part of the rule prohibits employers from 
taking apprentices over sixteen years of 
age ; and if this were the true construction 
of the rule, and it were applicable to 
persons in the position of the plaintiff, 
there would be, to say the least, a serious 
question whether the justification set up 
by the defendants was not made out. 
But whatever the true construction of 
this part of the rule may be, it does not, 
in my opinion, apply to the plaintiff. He 
was a mason's son, and, by the terms of 
this part of the rule, masons' sons are 
exempted from the operation of this part 
of it. As regards the second part, it is 
not well expressed ; but it may be read as 
prohibiting employers from having more 
than one apprentice to every four masons. 
If this be the true meaning, Messrs. Wigg 
& Wright violated it. It is not every 
violation of these rules which would 
justify the defendants in what they did. 
It appears to be plain from the letter, 
May 22, 1901, that the defendants' ground 
of complaint against Messrs. Wigg & 
Wright was not that they had two ap- 
prentices when they ought to have had 
only one, but that they had taken the 
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plaiDtiff aa an apprentice when his age 
was between twenty -five and twenty-six. 
The objection that Messrs. Wigg & 
Wright had more than the proper number 
of apprentices might have been got over 
if they had entered into some arrange- 
ment by which the services of the other 
apprentice were transferred to another 
master. But the letter shews plainly 
that the defendants would not have been 
satisfied so long as the plaintiff was 
allowed to work at the trade. I think 
that the object of the defendants, as 
shewn by that letter, was to prevent 
Messrs. Wigg & Wright from giving the 
plaintiff the benefit of his contract with 
them, and I find nothing in the rules 
which entitled them to insist on that. It 
was said, however, that the defendants 
acted in good fidth, and honestly believed 
that the true construction of the rules 
was different from that which it appears 
to me to be. But, in the absence of 
fraud, good £uth is not of itself a sufficient 
defence to an action founded on tort, 
though it may in some cases be an 
essential element of such a defence. If 
an action is brought for a trespass to 
land, and the defendant justifies, under an 
alleged right of way, judgment must go 
against him if he fitils to establish the right, 
however honestly he may have believed in 
its existence. If an action is brought for 
the publication of defamatory matter, and 
the defendant sets up that it was published 
on a privileged occasion, he will fail in his 
defence unless the privilege is established. 



however dear his good fidth may be. I 
do not think that the present defendants 
occupy a better position than a defendant 
setting up privilege in an action for libel 
or slander; and as they &il to establish 
the existence of the contract on which 
they rely, I think that they £Eiil in their 
defence. I desire to express no opinion 
on the important question whether, if the 
contract had been such as they believed it 
to be, they would have been justified in 
point of law in doing what they did. For 
these reasons, which appear to agree in 
substance with those given by the Lord 
Chief Justice in the Divisional Court, I 
think that the decision of that Court 
should be varied, and judgment entered 
for the plaintiff. 

Cozens-Habdy, L.J. — I agree. The 
judgment of the Master of the Bolls, 
which I have carefully read and con- 
sidered, so completely expresses my own 
views that I do not desire to add a word. 

Appeal diamiased ; croia-appeal 
cUlowed. 



Solicitors — Field, Rosooe & Ck>., agents for 
Leighton & Aldoas, Ipswich, for plaintiff ; 
Sbi^n, Roscoe, Massey 8c Co., for d^ndants. 

IBeported hy W. E, Gordon^ Euq., 
Bibrriiter-at-Zaw. 
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ADULTERATION. 

8ale of Article not of Nature, Subitance, and 
Quality Demanded— Xilk Deficient in Fat — 
Abience of Addition to or Abstraction from 
Xilk.] — Where a pnrohaser demands new milk 
and the seller supplies him with an article 
which comes direct from the cow, and which 
has not been tampered with or adalterated in 
any way but is deficient in fat in consequence 
of the cow having been treated in an abnormal 
manner, there is evidence upon which Justices 
may find that the seller has committed the 
offence under section 6 of the Sale of Food and 
Drugs Act, 1875, of selling to the prejudice of 
the purchaser milk not of the nature, quality, 
and substance of the article demanded. Per 
Lord Alvbbstons, C.J. : Lwne v. CoUim 
(54 L. J. M.C. 76; 14 Q.B. D. 193) was de- 
cided upon a special state of facts. Smiithiei 
V. Bridge, 168— K.B. D. 

— Sale by ** Person" — Limited Company.] — 
A limited company is a ** person " within the 
meaning of section 6 of the Sale of Food and 
Drugs Act, 1875, which provides that •* No 
person shall sell to the prejudice of the pur- 
chaser any article of food or any drug which is 
not of the nature, substance, and qusdity of the 
article demanded by such purchaser ** under a 
penalty. PearkSt 6hinston Jjr Tee v. Ward ; 
Hennen v. Southern Counties Dairies Co., 181 — 
K.B. D. 

Sale *< to the prejudice of purchaser "— Pur- 
chaser for Analysis— Knowledge of True Nature 
of Article Sold.]— The respondent employed an 
agent to purchase on his behalf from the appel- 
lants, a grocery company, half a pound of 
" butter " for the purpose of analysis. The 
agent asked for and both he and the respondent 
expected to get "butter," but the company 
supplied a substance l^own as "Pearks's 
butter,** consisting of butter blended with milk, 
and containing in consequence an excess of 



moisture. The agent and the respondent both 
knew that the butter supplied was moist, though 
they did not know that it contained such an 
excess of moisture as it did contain: — Seld, 
a sale "to the prejudice of the purchaser/* 
within the meaning of section 6 of the Sale of 
Food and Drugs Act, 1876. Ih. 

—Butter Blended with Milk— SzcesslTe Per- 
centage of Water — Notice Affixed in Shop.] 
— Where provision merchants affixed in their 
shop, in a position visible to an ordinary pur- 
chaser, a notice to the effect that the* butter 
sold at their establishment was butter blended 
with milk and containing 20 to 24 per cent, of 
moisture, — Held, that a sale of such blended 
butter was not a sale " to the prejudice of the 
purchaser** within the meaning of section 6 of 
the Sale of Food and Drugs Act, 1876, although 
the percentage of water was exoessive, and the 
purchaser had not in fact seen the notice. 
Pearks, Qunston Jr Tee v. Houghton, 81— 
K.B. D. 

Fastening up Parts of Article— Butter Con- 
taining Excess of Moisture Wrapped up in 
Oreaseproof Paper.] — A person purchasing 
butter for the purpose of analysis caused each 
of the three parts into which the butter was 
divided to be wrapped up in a greaseproof 
envelope. The analysts certified that the 
butter contained an excess of water, adding 
that no change had taken place in the butter 
which would interfere with the analysis, and 
that in consequence of the butter having been 
so fastened up it was probable that there had 
been considerable loss of water since the date 
of the purchase. On a Case stated by Justices 
who had convicted the seller under section 6 
of the Sale of Food and Drugs Act, 1875, — 
Meld, that the wrapping up of the butter in 
the manner above mentioned was a sufficient 
compliance with section 14 of the Act. PearkSt 
€hmston 4" Tee v. Ward ; Hennen v. Southern 
CowOies Dowries Co., 181— K.B. D. 
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Falie WamuLty— Joziidietion of Juitioei.]— 
The jnrlBdiotlon of Jastices is not extended by 
the Sale of Food and Drags Act, 1890, s. 20, 
Bttb-s. 6, so as to indnde proceedings under 
section 20, sab-section 6, for giving a false 
warranty against a warrantor, who has given 
a warranty oatside the area included in their 
jurisdiction, where the person who has received 
the warranty has also been prosecuted under 
section 20, sub-section 6, for giving a false 
warranty, and has been dischai^ed under the 
provisions of that sub-section. Mann&rt v. 
Tyler, 195— KB. D. 

False Warranty in Writing — Time within 
whieh Proceedings must be Commeneed.] — Pro- 
ceedings under section 20. sub-section 6 of the 
Sale of Food and Drugs Act, 1899, against a 
person for having, in respect of an article of 
food or drug sold by him as principal or agent, 
given to the purchaser a false warranty in 
writing, must be commenced within six months 
from the date when such warranty was given. 
Whitaker v. Pon^ret Broth&rt, 166— K.B. D. 

APPEAL. 

See Local Govebnmbnt ; Poliob ; Batihtg. 



ABMY. 

Volunteer Headquarters— Paving Expensei.] 
—See Local Oovbbkment. 



ATTACHMENT. 

For Non-payment of Bates.]— See Bates. 

BAEEB. 
Sale of Bread «'by weight "—Weight of 
Bread not Ascertained.] — In order that the 
requirements of section 4 of the London Bread 
Act, 1822 (which imposes upon sellers of bread 
the obligation of selling the same by weight) 
may be complied with, the weight of the bread 
sold must be ascertained. Coqb v. Bleines, 74 — 
K.B. D. 

A person entered a baker's shop and asked 
to be supplied with a half-quartern loaf. Such 
a loaf ought to weigh two pounds. The respon- 
dent's shopwoman placed a loaf and two rolls 
in one pan of the shop scales — a two-pound 
weight being in the other pan — but the loaf 
and rolls did not move the beam of the scales, 
and when they were handed to the customer 
their weight had not been ascertained, except 
that it was evident that they weighed less than 
two pounds. It was subsequently found that 
they weighed five ounces less than two pounds : 
— Beld, that the bread had not been sold by 
weight as required by the section. Jb. 

Sunday Obtervaace — Prosecution.] — See 
Sunday. 



BANKBUPTOY. 

Jnrisdietion- BeoeiTing Order— Attaehment 
for Non-payment of Bates.] — See Bates. 

Eugitive Criminal — Property in Prisoner's 
Possession when Arrested— Claim by Trustee in 
Bankruptcy.]- See Eztbabition. 

Statement of AiBdrs— Admissibility in £▼!- 
denoe.]— See Criminal Law. 

Criminal Law— Failure by Debtor to Disoover 
Property to Trustee— Disclosure by Debtor at 
Private Meeting of Creditors— AdmissibiUty of 
Evidence Negativing Intent to Deflraud.]— Evi- 
dence that a debtor at a private meeting of his 
creditors held shortly l^fore his bankruptcy 
disclosed all his property is admissible for the 
purpose of negativing any intent to defraud, 
upon an indictment under section 11, sub-sec- 
tions 1, 2, 4, and 6 of the Debtors Act, 1869, 
charging him with not fully and truly discover- 
ing to the trustee in bankruptcy all his pro- 
perty. Beof V. WUeman, 23— C.C.B. 



BETTING.— See Gaming. 
BY-LAW.— See Local Qovebnment. 



COMPANY. 

Service of Summons.] — See Justice of the 
Peace. 



COMPENSATION. 

See Lands Clauses Act. 



CONSPIRACY. 

Interference with Contractual Bights — Cause 
of Action — ^Knowingly Inducing Commission of 
Actionable Wrong — Employment of Illegal 
Means— Justification.] — A person who, without 
sufficient justification, int^eres with the con- 
tractual relations of another commits an ac- 
tionable wrong. Jlead v. Friendly Society of 
Operative Ston&masons, 290 — C.A. 

Justification, to be of any avail as a defence, 
must cover the whole conduct of the person 
who interferes— the means he uses as well as 
the end he had in view. lb. 

Persuasion by an individual for the purpose 
of depriving another person of the benefit of 
a contract, if effectual in bringing about a 
breach of such contract to the damage of such 
person, gives a cause of action; and honest 
belief on the part of the persuader that he is 
acting for his own interests does not improve 
his position; still less so when he does not 
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confine himself to persuasion but joins with 
others to enforce their common interests, by 
coercion, at the expense of such other person. 

n. 

Persons who, actinf; in concert, knowingly 
and for their own ends induce the commission 
of an actionable wrong and employ illegal 
means to bring it about, commit an actionable 
wrong which is incapable of justification. Ih, 

Criminal Prooeedingi.J^See Cbiminal Law. 



OBIMINAIi LAW. 

Indictment of Wife for Larceny of Hniband'i 
Goods— Averment that Wife took Gkwdi when 
about to Leave Husband.]— It is not essential 
that an indictment against a married woman 
for stealing the goods of her husband should 
aver that she was his wife, and wrongfully took 
the goods when about to leave him. Rem v. 
Jwmei, 52— C.C.R. 

Bankruptcy— Failure to Diicover Property.] 
—See Bankbuptct, 

Night-Poaching.]— See Gahb. 

Kecognisance.]— See Jubticb of the Pbacb. 

Offences against Public Justice— Hewtpaper 
— Articles Commenting on Case sub judice— 
Editor and Writer of Articlei— Conspiracy- 
Indictment — Evidence.] — Articles had been 
published in a newspaper commenting upon and 
containing sensational accounts (some parts of 
which were not admissible in evidence) of 
criminal charges against a person during the 
period of investigation before the magistrate 
and from committal by him up to and during 
the trial of such person at the assizes : — Held^ 
that the paid editor and a reporter and writer 
upon the staff of the newspaper who took notes 
of the proceedings before the magistrate might 
be properly found guilty upon all counts of an 
indictment charging — first, an unlawful attempt 
to obstruct and pervert the due course of 
justice ; secondly, the unlawful doing of an act 
calculated and tending to the same result; 
thirdly, the composing, printing, and publish- 
ing matters with the same intents ; and fourthly, 
conspiracy to obstruct and pervert the due 
course ot law and justice. Bex v Tibhitft 
25— O.C.R. 

Conspiracy — Joint Indictment — Plea of 
<« Guilty" by one Defendant— Verdict of **Not 
Guilty " in Favour of the other Defendants.] — 
The appellant and two other persons were 
jointly charged at quarter sessions upon an 
indictment which contained five counts for 
obtaining money by false pretences, and a sixth 
count for conspiracy. The sixth count did not 
allege that there were any other or unknown 



parties to the conspiracy. The three defendants 
were arraigned together. All pleaded "not 
guilty " to the first five counts. The appellant 
pleaded ** guilty " to the sixth count, the other 
defendants pleading *<not guilty" to that 
oount. A verdict of *' not guilty " was returned 
in favour of the appellant on the first five 
counts. The trial of the other defendants pro- 
ceeded, and the jury found them " not guilty " 
upon all the six counts. Tha appellant then 
applied for leave to withdraw his plea of 
"guilty" and enter a plea of "not guilty." 
The Court of quarter sessions refused the appli- 
cation on the ground that they had no power 
to grant it, and convicted the appellant. On 
a Case stated for the Court for Crown Cases 
Beserved, — Held, that the conviction must be 
quashed, inasmuch as the appellant's plea of 
"guilty" to the charge of conspiracy was in- 
consistent with the verdict of " not guilty " 
in favour of the other defendants on that 
charge. Bern v. Plwivmer, 241— C.C.R. 

Discretion to Allow Withdrawal of Plea of 
<< Guilty."] — The Court of quarter sessions 
had a discretion to allow the appellant to 
withdraw his plea of "guilty" and enter a 
plea of " not guilty," and that their omission 
to exercise that discretion, as it deprived the 
appellant of the chance of being tried and 
possibly acquitted, was of itself a ground for 
quashing the conviction. Ih. 

Legality of Conviction of Defendant Pleading 
<* Guilty " — ^Eepugnancy — Crown Case Eeserved 
— Jurisdiction of Court to Entertain Case.] — 
Although the question arose on a plea of 
"guilty," it was a question arising "on the 
trial " within the meaning of section 1 of the 
Crown Cases Act, 1848; that the Court for 
Crown Cases Reserved had therefore power 
under section 2 of that Act to make such order 
as justice might require ; and that in exercise 
of that power it ought in the circumstances 
to quash the conviction. Reg. v. Bromn (59 
L. J. M.C. 47 ; 24 Q.B. D. 857) followed. Beg. 
V. Cla/rk (36 L. J. M.C. 16; L. R. 1 C.C.R. 54) 
not followed. lb. 

Evidence— Prisoner Giving Eridenee on Oath 
— Joint Indictment— Cross-examination of One 
Prisoner by Another.] — ^When one prisoner 
gives evidence on oath inculpating another 
charged on a joint indictment, he is liable to 
be cross-examined by or on behalf of that other. 
Bex V. ffadwen, 165— C.C.R. 

Evidence — Previous Convictions — Admissi- 
bility for Purpose of Proving Subsequent 
Offence.]— Upon the trial of an indictment 
under section 7 of the Prevention of Crimes 
Act, 1871, for being found in a public place 
within seven years immediately after the 
expiration of a sentence for the last of two 
previous crimes, under such drcumstanoes as 
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to satisfy the Ck>nrt that the prisoner was about 
to comn^t an offence punishable on indictment, 
oTldence of the previous convictions is admis- 
sible before the jury return their verdict for 
the purpose of proving the offence with which 
the prisoner is charged. Hex v. Fet^oldt 71— 
C.CJl. 

— Indietment tat Xiiappropriation of Tnut- 
Xon«7— Statement of Afliiiin made in Conne of 
Bankruptey by Aoenied— AdmisiiMlity.]— Upon 
an indictment under section 80 of the Larceny 
Act, 1861, for misappropriation of trust- 
moneys, the statement of affairs made by the 
accused in the course of his bankruptcy under 
section 16 of the Bankruptcy Act, 1883, and 
rule 217 of the Bankruptcy Bules, 1886, is 
admissible in evidence against him for the pur- 
pose of proving the receipt of the moneys by 
him, iuMmuch as the statement is not a " com- 
pulsory examination or deposition before any 
Court on the hearing of any matter in bank- 
ruptcy " within section 27, sub-section 2 of the 
Bankruptcy Act, 1890. Bex y. Pike, 95^ 
C.C.R. 

—Keeping Beeordi whereby False Eridenoa 
aiTen^-Ckmviotion.]— See Nsglioenoe. 

Fraudulent Kisappropriation — Svidenee — 
Conyietion Set Aside— Bank Direetor— ConAi- 
sion of OiTil and Criminal Liability.]— Convic- 
tion of a bank director set aside on the grounds 
that the Judge in charging the jury confused 
the charge of fraudulent appropriation of 
money with the general charge of irregularity 
in the conduct of business, and that he mis- 
directed the jury in telling them that it was 
not conclusive of the defendant's innocence 
that he was solvent instead of giving them 
proper guidance on what amounted to fraudu- 
lent misappropriation within the meaning of 
the Criminal Code. Nelton v. Regem, 161 — 
P.O. 

Common Informer— Penalty— Bight of In- 
former to Share of Penalty— Discretion of 
Metropolitan PoUce Magistrate.]— Notwith- 
standing section 9 of the Betting Act, 1863, a 
Metropolitan police magistrate who imposes a 
penalty on a defendant charged on an informa- 
tion with an offence under that Act has, by 
section 34 of the Metropolitan Tolice Courts 
Aet, 1S39, a discretion to deprive the informer 
of any share in the penalty, even though the 
informer has been guilty of no corrupt practice. 
Hawke v. Maekensie iJVo. 3), 146— K.B. D. 



CBOWW. 

When Statute Binds— Peenniary Burden.]— 
See Local Govebnmbnt. 



ESTOPPEL. 
Bes Judicata — ^Besolution of Corporation to 
do Private Street Works— Abjudication that 
Street is a Highway — Subsequent Besolntion — 
Objeotion that Street is a Highway— lUght of 
Corporation to Dispute Oljeetion.]— Where in 
proceedings pursuant to sections of a local Aet 
substantially identical with sections 6, 7, and 8 
of the Private Street Works Act, 1892, for the 
purpose of hearing the objections of owners to 
the resolution of a corporation to do private 
street works in a street, Justices have dedded 
that an objection that the street is a highway 
repairable by the inhabitants at large is a valid 
objection, their decision does not estop the 
corporation from disputing a like objection in 
subsequent proceedings of a similar character 
relating to the same street. R^, v, Mutehiiu 
(50 L. J. M.C. 85 ; 6 Q.B. D. 800) held appli- 
cable. Wakefield CarporaHon v. Cooke, 56^ 
E.B.D. 

EVIDENCE.— See Cbiminal Law. 

EXTBADITION. 

Property in Prisoner's Possession when 
Arrested— Subsequent Bankruptcy— Order for 
Committal— Betention of Property by Polioe— 
Claim by Trustee in Bankruptcy— Handing over 
Property for Purposes of Foreign Trial— Under- 
taking to Betum.]— The trustee in bankrupt<7 
of a fugitive criminal domiciled in England, 
against whom an order for committal on an 
extradition warrant has been made, is not en- 
titled to a transfer of the property in the jpoe- 
session of the prisoner at the time of his arrest 
until the magistrate who makes the order for 
committal has decided what, if any, portions of 
such property are required for the purposes of 
the foreign trial. The concurrence of the 
Secretary of State in handing over such por- 
tions to the country requesting the extradition 
should be obtained, and a stipulation made for 
the return of the same upon the conclusion of 
the trial to the trustee in bankruptcy in this 
country. Boroveky <f- WeiTiba/um, In re ; Sala- 
man, ex parte, 287— Wright, J. 

Fresh Evidenee sinee Committal— Jurisdiction 
of Court to Beview Magistrate's Deciiion.]— On 
an application for a habeas corpus to bring up a 
fugitive criminal committed for extradition by a 
police magistrate under the Extradition Act, 1870, 
it is not competent for the Court to review the 
decision of the magistrate on the ground that 
further evidence has come to light, provided 
that there was evidence upon which the magis- 
trate could act and that it is not shewn that he 
had not jurisdiction. Observations in Coitioni, 
J«r«j(60L. J. M.C. 22; [1891] 1 Q.B. 149), 
questioned. Bex v. HoUmay Prison ( Governor): 
Siletti, In re, 266— K.B. D. 



DEBT0B8 ACT.— See Bankbxtptct. 



FACTOBY.— See Mastbb and Sbbyant. 
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FOOD AND DBUGKS. 

See Adultbbatiok. 

GAME. 

Criminal Law— Indietment — Deitrnetion of 
Game by Hight— Validity of Ck>imt Charging 
Third Offenoe.]~A count of an indictment for 
a third offence against section 1 of the Night 
Poaching Act, 1828, of entering by night upon 
land with a gnn for the purpose of taking 
game, which shews upon the face of it that the 
tirst of the two previous convictions named in 
the count was under section 9 of the Act, for 
entering by night with three other persons 
armed with bludgeons on land for the purpose 
of taking game, is bad, inasmuch as it does not 
appear from the count that the person charged 
has <*so" offended a third time within the 
meaning of section 1 of the Act. JRex v. Lines, 
21— C.C.R. 

GAMING. 

Offlee osed for Pnrpoie of Money being Se- 
oelTod by Owner as Consideration of Promise to 
Fay Koney on Event of Horte Baee— Hewi- 
paper Coupon Competition — Coupons Issued from 
Offloe in England— Postal Orders from Com- 
petitors Beoeived by Owner of Offloe at Foreign 
Address.]— The appellant was the owner of an 
office in London and the registered proprietor 
of a sporting newspaper published at that 
office. Bach copy of the newspaper contained 
advertisements relating to'coupon competitions, 
the subjects of which were horse races and 
football matches, and was accompanied by a 
supplement containing the coupons and the 
conditions of the competitions. A prize was 
offered to those who succeeded in correctlj' 
filling up a coupon with the result of some 
future specified race or matches, a penny being 
charged in respect of each coupon filled up. 
The coupons and accompanying remittances 
were to be sent to the appellant at an address 
in Holland. Many persons took part in the 
competitions and sent coupons and remittances 
in the form of postal orders payable to the 
appellant to the address in Holland. The 
postal orders were cashed by the appellant in 
this country. The appellant paid the prizes to 
the successful competitors: — Held^ that the 
office had been used for the purpose of money 
being received by the appellant within the 
meaning of the second branch of section 1 of 
the Gaming Act, 1 853, inasmuch as the issuing 
of the newspaper and coupons, which was an 
essential part of the transaction of the receipt 
of the money, took place at the office, and that 
the appellant had been rightly convicted of an 
offence under that branch of the section. 
StoddaH V. EamJte, 33— K.B. D. 

Office used for Purpose of Money being Ke- 
oeived by Owner as Consideration for Promise 
to Fay Money on Event of Horse Baoe— Beceipt 



of Money Elfewhere than at Offioe.l— The 
occupier of a house or office who uses it for the 
purpose of money being received as the con- 
sideration for promises to pay money on events 
or contingencies of or relating to horse races, 
acts in violation of section 1 of the Betting 
Act, 1853, although the actual receipt of the 
money takes place elsewhere. Stoddart v. 
nawJte{anU,^,ZZ', 71 L. J. K.B. 133; [1902] 
1 K.B. 353) approved. Lmnox v. StoddaH ; 
DavU V. StoddaH, 233— C.A. 

Section 6 of the Betting Act, 1853, is not 
impliedly repealed by section 1 of the Gaming 
Act. 1892. lb. 

Using Offlee for Oaming Pnrposes— Know- 
ingly and Wilfolly Permitting Offloe to be so 
Used— Coupon Competition Abroad— Advertise- 
ment in Hewspaper— Offlee of Hewtpaper— 
Begistered Proprietor of Hewspaper.] — The 
manager of a football competition being a 
means of receiving money as the considera- 
tion for a promise to pay money on the event 
of football matches, as an essential part of his 
scheme, published in a newspaper an adver- 
tisement of prizes offered to and the rules 
to be observed and amounts to be paid by 
intending competitors, who were direct^ to fill 
in coupon sheets or forms appended to the 
advertisement, and to send them, with the 
amounts payable, to an address in Holland. 
He also published in the same newspaper lists 
of the prize-winners in previous competitions. 
The office of the newspaper was opened and 
kept for the purpose of the competition: — 
Held, that there was evidence that the manager 
of the competition was a person using the office 
of the newspaper for the purpose of money 
being received by him as the consideration of 
a promise to pay money on the event of a game 
within the meaning of section 1 of the Betting 
Act, 1853 ; and that the registered propzietor 
of the newspaper was a person knowingly and 
wilfully permitting the office to be used as 
aforesaid within the meaning of section 3 of 
that Act. Mackojtzie v. Hawke, 137 — K.B. D. 

Coupon Competition— Offlee Used for making 
Bets or Wagers— Publishing Advertisement of 
Offloe.] — Any person publishing an advertise- 
ment whereby it is made to appear that an 
office is used for the purpose of a coupon com- 
petition, being a scheme whereby money is 
received as the consideration for a promise to 
pay money on the event of a football match, is 
liable to the penalty mentioned in section 7 of 
the Betting Act, 1853. ffa/rvke v. Mackenzie 
(No. 1); Eawke v. Mackenzie (No. 2), 141— 
K.B. D. ^ 

—Information with Bespeetto Bets or Wagers 
-Publishing Advertisement of Information.]— 
Any person publishing an advertisement where- 
by it is made to appear that any person will on 
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application give information or advice with 
respect to a coupon competition, being a scheme 
whereby, through the medimn of an office, 
money is received as the consideration for a 
promise to pay money on the event of a football 
match, is liable to the penalty mentioned in 
section 3 of the Betting Act, 1874. lb. 

Beg. V. StoddaH 01901'} M.C. 74; 70 L. J. 
K.B. 189 ; [1901] 1 K.B. 177) followed. Stad- 
dart V. Argus Printing Co. ([1901] M,0. 148 ; 
70 L. J. K.B. 711 \ [1901] 2 K.B. 470) dis- 
approved. Ih» 

HIGHWAY. 

Bepain— Sztraordinary Traffie— Person <* by 
or in eonsequenee of whose order " Traffie has 
been Condoeted.] — The defendant, who was 
building a hoase in the plaintiffs' district, 
ordered from a brick company a quantity of 
bricks to be delivered upon the building land, 
but gave no instmctions as to the mode in 
which they were to be delivered. The brick 
company gave an order to a contractor to de- 
liver the bricks by means of a traction-engine 
and tracks. Damage having been caused to 
certain roads by the excessive weight of the 
engine and trucks, an action was brought in the 
County Court to recover the amount of the 
expenses of repairing the roads: — lleld^ tbat 
the County Court Judge was not wrong, under 
the circumstances, in coming to the conclusion 
that the defenduit was not a person *' by or in 
consequence of whose order" the traffic had 
been conducted within the meaning of sec- 
tion 23 of the Highways and Locomotives 
(Amendment) Act, 1878, as amended by sec- 
tion 12, sub-section 1 (o) of the Locomotives 
Act, 1898, and that he was therefore not liable. 
EgJum Sural Council v. Gordon, 111— K.B. D. 

LoeomotlTe — Sxeessive Speed— Motor-ear 
Driven to Common Danger of Passengers.] — 
To oonvict the driver of a motor-car of the 
offence of driving at an excessive speed <*to 
the common danger of passengers " on a high- 
way, contiaiy to Article IT. section 1 of the 
Light Locomotives on Highways Order, 1896, it 
is not neoessaxy to prove that there were pas- 
sengers on the highway. Mayherc v. Sutton^ 6 
— K.B. D. 



HUSBAND AND WI1>£. 

Indietment of Wife for Larceny of Husband's 
CN>ods.]— See Cbiminal Law. 

Appeal from Justices— Wife's Children by 
Former Xarriage— Liability of Husband to 
Maintain.] — Where magistrates have made an 
order for a judicial separation under the 
Summary Jurisdiction (Married Women) Act, 
1895, in fixing the amount of maintenance to 
be paid by the husband to the wife they are 



entitled to take into consideration the existence 
of any infant children of the wife by a former 
marriage that she may have to support, a hus- 
band being, at all events by the poor law, liable 
for the maintenance of his step-children as 
well as for the issue of his own marriage. Mill 
V. mu, 199— P. 

— Desertion— Parties Living Apart under Deed 
of Separation.]— A husband and wife executed 
a deed of separation in 1896, whereby the 
husband ag^reed to pay his wife an allowance, 
but he paid nothing under the deed for about 
nine months. Subsequently the wife recovered 
a portion of the allowance by means of legal 
proceedings, but, for more than two years 
before April, 1902, he paid her nothing under 
the deed. In April, 1902, she took out a sum- 
mons against him under the Summary Juris- 
diction (Married Women) Act, 1895, and the 
Justices granted her a separation order with 
the cQstody of her child and an allowance of 
16s. sk week : — ffeld, that the deed of separation 
of 1896 was a bar to the jurisdiction of the 
Justices on the ground of desertion, ybtt v. 
JVWt (36 L. J. P. 10 ; L. R. 1 P. & D. 251), Dagg 
V. Dagg and 8peako (51 L. J. P. 19 ; 7 P. D. 17), 
and Crahh v. Crabb (37 L. J. P. 42 ; L. R. 1 P. 
& D. 601) commented on. Piper v. Piper, 273 
— Div. Ot. P. 



JUSTICE OF THE PEACE. 

Serviee of Summons — Company — OfEnee 
Punishable Summarily.]— Service of a summons 
upon a limited joint-stock company for an 
offence punishable summarily must be effected 
at their registered office in accordance with the 
terms of section 62 of the Companies Act, 
1862. PearJtSt Gunston ^ Tee v. Richardson, 11— 
K.B. D. 

Jurisdiction— Trifling Oflionce— Oisoharge of 
Accused without Punishment — Previous Con- 
viction.]— The powers of a Justice of the peace, 
under section 16 of the Summary Jurisdiction 
Act, 1879, to dismiss an information for an 
offence punishable on summary conviction, 
where in bis opinion the charge though proved 
is in the particular case of so trifling a nature 
tbat it is inexpedient to inflict any punishment, 
is not limited to a first offence, but may be 
exercised, notwithstanding proof of previous 
conviction be tendered. Vinters v. IV-eedman, 8 
— K.B. D. 

—In Compensation Cases.]— See Lands Clausbs 

AOT. 

— Saleof Food andDrugs.]— See Adultbbation 

—In Licensing Cases.]— See Liobnsiivg Law. 

Summary Jurisdiction- Married Women.]- 
See Husband and Wifa. 
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Sunmarj Juriidietion—Oaster of Juriidie- 
tion—AiMalt— Title to Interest in Land.]— 
Where an assaalt is committed by one com- 
moner npon another commoner for an alleged 
improper nse of the common by the latter, and 
no question of title to the common or to any 
interest therein is in dispute between the 
parties, the jurisdiction of the Justices to hear 
and determine summarily the charge of assault 
is not ousted by the proviso in section 46 of 
the Offences Against the Person Act, 1861. 
JUx V. FreTUih; Boberts, Ea parte, 78— K.B. D. 

The word " title ** in the proviso governs not 
only the words *' lands, tenements, or heredi- 
ments," but also the words " any interest therein 
or accruing therefrom." lb, 

Proieention nnder Bread Aot.]^See Sunday. 

Seoogniianoe to Keep , the Peaee and be of 
Good Behavionr— Holding Diiorderly Meetings 
in Pnblie Streets— Obstmotion of Streets— 
Using Insulting Language whereby Breaeh of 
the Peaee may be Oeoasioned.]— The appellant, 
in carrying on a Protestant "crusade," held 
meetings in the public streets of a city in which 
there was a large Roman Catholic population. 
The meetings were attended by many Roman 
Catholics as well as by his own supporters. At 
the meetings he made nse of language and 
gestures insulting and annoying to the Roman 
Catholics and calculated to provoke them to 
commit breaches of the peace ; and breaches of 
the peace were in consequence committed by 
them. The appellant did not himself commit 
any breach of the peace, and advised his sup- 
porters not to do so ; but at one of the meetings 
he said that he had received a letter stating 
that the Catholics were going to bring sticks to 
a subsequent meeting, and told bis supporters 
that the police had refused him protection and 
that he looked to them to protect him. The 
meetings caused an obstruction of the streets. 
A local Act imposed a penalty upon every 
person who in any street used any threatening, 
abusive, or insulting words, or behaviour 
whereby a breach of the peace might be occa- 
sioned. The appellant threatened and intended 
to hold similar meetings in the future. The 
appellant having been bound over by the order 
of a magistrate to keep the peace and be of 
good behaviour, — Held, that the order was 
valid. Wi$e v. Duming, 44— K.B. D. 

— Conduct not in itself Illegal, but Provoking 
other Persons to Break the Peace.] — Though a 
person's conduct is not in itself illegal, yet, if 
its natural consequence is to provoke other 
persons to commit a breach of the peace, he 
may properly be bound over to be of good 
behaviour. lb. 

Costs of Appeal to Quarter Sessions.]— See 
Licensing Law. 



ApplieatSon tn Bnle— Applicant in Person- 
Counsel.] — An application for a rule nnder sec- 
tion 5 of the Justices' Protection Act, 1848, 
calling upon a Justice of the peace to shew 
cause why he should not do any act relating to 
the duties of his oflSce must be made by counsel. 
Wallace, £x parte, 278— C.A. 

Case Stated— Summary Jurisdiction Acts.]— 
The Summary Jurisdiction Acts, 1857 and 1879, 
in so far as they provide for the stating of a 
Special Case by Justices for the opinion of the 
High Court, are to be read together, and a Case, 
though expressed only to be stated under the 
later Act, is stated under both Acts. Stoket v. 
MUehemn, 189— K.6. D. 

f* Person aggrieved.**] — Whether an un- 
successful prosecutor is a " person aggrieved " 
within the meaning of section 33 of the Sum- 
mary Jurisdiction Act, 1879, quare. Tb, 



LANDS CLAUSES ACT. 

Compensation— Claim by Tearly Tenant — 
Determination by Justices— Jurisdiction to 
Snquire into Claimant's Title — Demand of Pos- 
session—Condition Precedent.] — The jurisdic- 
tion of the Justices under section 121 of the 
Lands Clauses Consolidation Act, 1846, is 
limited to determining the amount of the com- 
pensation on the basis of the interest alleged by 
the claimant, and does not extend to enquiring: 
whether that interest is his true interest. Oreat 
Northern and City Railway v. TOleU, 113— 
K.B. D. 

On June 14, 1899, a railway company gave 
notice to treat to the tenants for a term of cer- 
tain premises. On December 26, 1 899, the term 
expired, but the tenants held over on a yearly 
tenancy. In March, 1900, the tenants ceased 
to occupy the premises, but retained the keys. 
On February 22, 1901, the company, having 
taken an assignment of the landlord's interest, 
pulled the premises down. The tenants claimed 
compensation on the basis of a yearly tenancy. 
In proceedings under section 121 of the Lands 
Clauses Consolidation Act, 1845, to have the 
amount of the compensation determined by two 
Justices, — Held, that it was a condition prece- 
dent to the right to proceed under the section 
that the tenant had been required to give up 
possession before the expiration of his term or 
interest; that the circumstances disclosed no 
requirement to give up possession within the 
meaning of the section: and that the Justices 
had no right to assess the compensation. lb. 



Liability of Promoters for Deficiency in Poor 
Bate.]— See Bates and Bating. 

L ABCBUr Y.— See Criminal Law. 
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LICBNSINQ Uk.W. 

B«i&«wal— Previom Enquiry by Juitieet into 
Oondition, Petition, and Oironnutaneei of 
Liooniod Honoo — Objeetion by Jnitiees— Biaa.] — 
The attention of the Jnatices of a petty seBsional 
division having been called to the large number 
of Uoences for the sale of intoxicating liquors in 
a certain district in proportion to the popula- 
tion, the Justices i^pointed a oommittee to 
enquire into the condition, position, and cir- 
cumstances of each licensed house in the 
district. The committee made the enquiry by 
addressing questions to the persons interested 
in the licences and by personal inspection of 
the houses, and, in reporting the result, recom- 
mended that the only fair way of dealing with 
the question was to cause objections to be 
served to the renewal of all the licences. At 
the general annual licensing meeting the 
ohaiiman, on behalf of the Justices, made 
objection to the renewal of the forty-five 
licences in the district ; and the Justices' clerk, 
under their instructions, served formal notice 
of objection in each case, requiring the licensees 
to attend in person, upon the general ground of 
objection that the houses were not required, 
and also upon special grounds. At the ad- 
journed meeting evidence on oath was given in 
support of the objections, and questions were 
put by the chairman based on the facts collected 
by the committee. The renewal of nine of the 
licences having been refused, rules nisi were 
obtained for writs of mamdamiui to the Justices 
to hold a further adjournment of the meeting 
and to hear and determine the applications for 
renewal according to law : — Beld, first, that the 
practice that licensing Justices may themselves 
make or cause to be made an objection to the 
renewal of a licence is well founded, and that 
consequently the standard to be applied in con- 
sidering the question of bias on the part of the 
Justices must be one which admits the right of 
the Justices to be at one and the same time 
objectors and judges, in the sense in which they 
are judges in hearing an application for the 
renewal of a licence; secondly, that, as the 
licensing Justices do not sit as a Court, and 
such an application is not b, li$ to which there 
are parties, the standard to be applied in con- 
sidering whether the Justices have disqualifled 
themselves from dealiDg with it is not that 
applicable to Judges dealing with litigation; 
and that, as what was done by the Justices was 
honestly done to enable them to secure a full 
investigation of the matter, they were not de- 
barred thereby from sitting and deciding upon 
the question of the renewals. Hew v. Hotvard, 
206— C.A. 



Benewal— Beerhouse— Annual Value- Ck>B- 
tinnity of Lieeuee— ** Premises not at the time of 
the passing of this Aet lieensed."]— Premises at 
the time of the passing of the Licensing Act, 
1872, licensed for the sale of intoxicating liquor 
for consumption thereon, whose licenoe has not 



been ocmtinuously renewed, are ^ premises not 
at the time of the passing of this Act licensed " 
for such sale within the meaning of section 46 
of that A ct ; and therefore are not qualified to 
receive a lieenoe unless they are of the annual 
value specified in that section (Cozbvb-Hasdt, 
L.J., dissenting). The principle of JfVe&r v. 
Murray (63 L. J. M.C. 242; [1894] A.C. 676) 
followed. Igoe v. Ska/nn, 247— A. 

Eefiiaal to Benew Ueenee— Appeal to Quarter 
8es8ions-4>rder as to Costs — ^Borough having 
no Court of Quarter Sessions— liability of 
County for Payment of Costs.]— The word 
"place*' in section 29 of the Alehouse Act, 
1828, means a place having a separate Court of 
quarter sessions. Beto v. Wamfiekskire Juitieei, 
121— K.B. D. 

A county borough had a separate oommission 
of the peace, but no separate Court of quarter 
sessions. An appeal firom a refusal by the 
borough Justices to renew a licence having been 
successfully brought to the Court of quarter 
sessions for the county, an order was made by 
the quarter sessions upon the borough treasurer 
for payment of the costs of the borough JxU' 
Uceai^Beld, that the borough was not a 
** place "within the meaning of section 29 of 
the Alehouse Act, 1828, that the Justices had 
acted for the county, and that the order for 
payment of their costs should have been made 
upon the county treasurer. lb. 

Ezeeutor of Beeeaied Lieensee— «« Lieensed 
person "—liability for Breaehes of Publie Order.] 
— The executor of a deceased licensee of a 
licensed house is, during the period which must 
necessarily elapse between the date of death 
and the next special sessions for licensing 
purposes, a person holding a licence, as defined 
by the Licensing Act, 1872, and liable, during 
that period, to the penalties imposed by the 
Act in respect of any breaches of public order 
which may occur on the premises. Me Donald 
▼. Mvffhei, 3— K.6. D. 

Landlord's Bight to Bequire Person to LeaTe 
Lieensed Premises— Fullylieensed House as Bis- 

tinguished from Inn.] — ^The landlord of a fully 
licensed house— as distinguished from an inn — 
has the right to require a person who is not a 
traveller, even though he be neither drunken, 
violent, quarrelsome, nor disorderly within the 
meaning of section 18 of the Licensing Act, 
1872, to leave the house, and, upon refusal, to 
eject him, for such right does not depend upon 
the provisions of that section. Seal&y v. Tandy ^ 1 
— K.B. D. 

Bale at Unlieensed Premises— Bridenee— 
Wine Supplied to Customer at Vnlioensed 
Bestaurant— Purehase by Waiter with Custo- 
mer's Money at Lieensed Premises in Vicinity— 
Beitaurant-Xeeper Interested in Business 
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Carried on at Lioensed Premiiea.] — The appel- 
lant was the proprietor of an unlicensed 
restaurant, and he also carried on in partner- 
ship with another person the business of a 
wine-dealer at premises in the vicinity, in 
respect of which his partner held a libence as a 
de^er in foreign wine. A easterner at the 
restaurant havinfif ordered a meal, the waiter 
shewed him a list of wines and prices, from 
which the customer selected a pint bottle of 
claret at Is. 6d. The waiter asked the customer 
to pay for the wine, and the customer gave him 
Is. 6d. The waiter then went to the licensed 
premises, purchased a pint bottle of claret, for 
which he paid, though there was no evidence 
as to the price, and returned with the wine, 
which he served to the customer, who consumed 
it. On an information against the appellant 
for selling the wine at the restaurant without a 
licence, the magistrate found that there had 
been a sale at the restaurant, and convicted the 
appellant: — Held, that the evidence justified 
the finding, and that the conviction was right. 
Pas^iier v. Neale, 276— K.B. D. 

Bona fide Clnb— Obtaining Liquor at Club ibr 
Consumption off the Premiiei — Eight of Mem- 
ber to aot by an Agent]— A member of a bona 
fide club may, by an agent as well as personally, 
obtain intoxicating liquor at the club for con- 
sumption by him off the club premises. There- 
fore the transfer of liquor to a duly authorised 
agent of a member of such a club is not a sale 
by retail of intoxicating liquor within the 
meaning of section 3 of the Licensing Act, 
1879. Jkwies v. Bwmett, 69^E.B. D. 



LOCAL aOVEBNMENT. 

Laying out **new street "— Honses Abutting 
on Publio Highways— Special Bemedies under 
By-laws— Injunction— Jurisdiction.] — The de- 
fendants, as owners of a piece of land abutting 
upon two public highways, erected several 
houses on the land without altering or inter- 
fering with the roadway, or removing the 
fences, but making the necessary openings for 
entrance and exit. Under the by-laws of the 
borough in which the land was situated, any 
person laying out a *' new street " was required 
to make it of a specified width, and in the case 
of any person offending against the by-laws 
certain penalties were imposed, to be recovered 
by summary proceedings. The plaintiffs, as 
the urban authority for the borough, were also 
empowered by the by-laws to remove, alter, or 
pull down any works done in contravention of 
the by-laws. No proceedings were in fact 
taken by the urban authority for penalties, 
but they alleged that the defendants were 
laying out the two highways as " new streets," 
in contravention of the by-laws, and brought 
an action against them claiming an injunction 
to restrain them from so doing, and also asking 
i'or a declaration that the plaintiffs were entitled 
to pull down any work done by the def endanis 



in breach of the by-laws: — Held, first, that 
what the defendants had done was not a laying 
out of " new streets '* within the meaning of 
the by-laws, as the word ^* street " prima faeie 
m»-ant that which was intended to be used as & 
road ; and secondly, that the Court had no 
jurisdiction to grant an injunction to enforce a 
breach of by-laws, where special remedies for 
breaches were provided; and therefore the 
action was misconceived and oould not be 
maintained. 6frand Junction Waterworks y. 
Hampton Urban Council ([1898]. M.C. 218; 
67 L. J. Ch. 603 ; [1898] 2 Ch. 331) and Char- 
tered Institute of Patent Agents v. Loelaeood 
(63 L. J. P.O. 74 ; [1894] A.O. 347) followed. 
Devonport Corporation y. Tozor, 222— Joyoe, J. 

«< Street "— Vesting— Fee-Bimple Aeqnized by 
Turnpike Tmitees.]— The word "street" in 
section 149 of the PubUc Health Act, 1876, 
means so much of the fee-simple of the land 
over which a road is constructed as is required 
for the purposes of the road in question under 
the particular circumstances of the given case. 
Where, accordingly, the whole fee-simple of a 
turnpike road was properly acquired by the 
trustees under the provisions of a private Act 
of Parliament, and the road has subeeqnently 
been distumpiked, — Held, that the whole fee- 
simple vested under section 149 in the urban 
authority, on the ground that it cannot be held 
that what Parliament has thought to be required 
for the purposes of the road is not really so re- 
quired. Finohley EHeetrie Light Co, ▼. Finohieiff 
Urban Qnincil, 1 17 — Farwell, J. 

An urban authority that has elected under 
the provisions of section 11, sub-eection 2 of the 
Local Government Act, 1888, to retain the 
powers and duties of maintaining and repairing 
a main road in which at the time it possesses 
the fee-simple, continues in possession of the 
fee-simple in question, notwithstanding, or 
even by virtue of, the united operation of sec- 
tions 11 and 64 of the Act. lb. 

Buildings— Building Srected in Contraven- 
tion of By-law — Continuing Offenoe— Sale of 
Building— Liability of Purchaser.] — By sec- 
tion 3 of the Public Health ( Buildings in Streets) 
Act, 1888, *' It shall not be lawful in any urban 
district, without the written consent of the 
authority, to erect or bring forward any house 
or building in any street, or any part of such 
house or building, beyond the front main wall 
of the house or building on either side thereof 
in the Bame street, nor to build any addition 
to any house or building beyond the front 
main wall of the house or building on either 
side of the same." '* Any person offending 
against this enactment shall be liable to a 
penalty not exceeding 40«. for every day during 
which the offence is continued after written 
notice in this behalf from the urban autho- 
rity *'—2r«2<i, that a purchaser of a building 
erected in contravention of the section, who 
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allowed it to remain in the same state after 
written notice from the urban authority, was 
not a " person offending " against the enact- 
ment, and could not be convicted of allowing 
the offence to continue. Blaokpool Corporation 
V. Jokiuon, 130— KB. D. 

PaTing and Sewerage Szpensei— Premisei 
Used as Headquarters of Yolnnteer Battalion — 
LUMlity of Legal Owner.] — The commanding 
officer of a volunteer corps who acquires pre- 
mises by virtue of the Volunteer Act, 1863, for 
the use of the corps is not liable under sec- 
tion 150 of the Public Health Act, 1875, as 
owner of the premises, to pay the apportioned 
part of the expense of sewering and paving 
the street upon which the premises abut, inas- 
much as the premises are owned upon behalf 
of the Crown, which is not bound by the pro- 
visions of the section. Hormey Urban Cbunoil 
V. Hennelly 133— K.B. D. 

In order that a pecuniary burden may be 
imposed upon Crown property by statute, the 
Crown must be expressly named or it must 
appear by necessary implication that the Crown 
has agreed or is intended to be bound; and 
the insertion of a particular protecting clause 
is not of itself sufficient to shew that only the 
class of property included within it was in- 
tended to be exempt. lb, 

Expenses of Paving — Snffieienoy of Notiee.] — 
Under the Blackbnm Improvement Act, 1882, 
s. 3, a " backroad " is defined as ** a road upon 
which the backs alone of buildings abut." In a 
notice under the Act requiring the owners to 
make up certain nxids, two roads were described 
as ** backroads between E. Street and K. Street."* 
On one side of each of these two roads the sides 
and not the backs of houses in E. Street and 
K. Street abutted : — Held^ that as no one could 
be misled by the misdescription the notice was 
sufficient. Blackburn Corporation v. Sander' 
9on, 148— C.A. 

—Summary Bemedy— AltematlTe Proeedure— 
Limitation of Time.]— By the Blackburn Im- 
provement Act, 1882, s. 232, damages &c. in- 
curred by the corporation in making up the 
roads may be recovered summarily before 
Jnstioes, subject to a limitation of six months 
imposed by zeference to the Summary Jurisdic- 
tion Act, 1841, 8. 11, "or, if the corporation 
think fit, in the Superior Courts or any Court of 
competent jurisdiction " : — Meld, that the liini- 
tation of six months is not applicable to pro- 
ceedings in the High Court. Tottenham Loeal 
Boa/rd v. BaweU (46 L. J. Ex. 432 ; 1 Ex. D. 514) 
and Wett Ham Local Board v. Maddame (40 J. P. 
470) distinguished; and Hammeremith Vestry 
Y. Lonmfeld (65 L. J. Q.B. 662 ; [1896] 2 Q.B. 
278) doubted. lb. 

If in an Act of Parliament power is conferred 
to take remedy in divers Courts, as a general 



rule that remedy will, in each Court, be subject 
to the lex fori of that Court, including the limi- 
tation of actions. lb, 

By-Law— Bepugnanoy to Statute— Use of 
Obscene or Offensive Language in Tramway 
Car — Omission of Words Importiog Annoyance 
or Hnisance.]— Section 46 of the Tramways 
Act, 1870, empowers the promoters of a tram- 
way to make by-laws " for preventing the com- 
mission of any nuisance in or upon any 
carriage,** provided such by-laws are not re- 
pugnant to the laws of that part of the United 
Kingdom where the same are to have effect. 
The promoters of a tramway in a city made a 
by-law which provided that " No person shall 
swear or use obscene or offensive language 
whilst in or upon any carriage,** but contained 
no words importing that the language should 
be an annoyance to passengers, or a nuisance. 
Section 28 of the Town Police Clauses Act, 
1847, which was in force in the city, provides 
that " Every person who in any street, to the 
obstruction, annoyance, or danger of the resi- 
dents or passengers . . . uses any profane or 
obscene language," shall be liable to a penalty. 
A local Act in force in the city imposed a 
penalty upon every person who should "use 
any profane, indecent, or obscenn language to 
the annoyance of the inhabitants or pas- 
sengers ** : — Held, that the by-law was not uUra 
viree. Qentel v. Bapps, 40— K.B. D. 

Private Street Workt-JlM Judicata.]— £lee 
Estoppel. 

Bating — Exemption — Land CoTcred with 
Water.] — ^The partial exemption from rate- 
ability under the Public Health Acts of land 
covered with water is continued, as regards 
hereditaments situated in Woolwich, by sec- 
tion 10, sub-section 1 of the London Government 
Act, 1899, and the scheme made under it, not- 
withstanding the repeal of the Public Health 
Acts as to Metropolitan boroughs. London and 
India Books Co. v. Woohvioh Borough, 89— 
K.B.D. 

— ^Appeal against Bate.]~The occupier of a 
hereditament, part of which is covered with 
water, may appeal against a rate on the ground 
that effect has not been given to the exemption, 
although the hereditament has been valued as a 
whole in the valuation list, and the parts en- 
titled to exemption and the parts not so entitled 
have not been separately valued. Jb. 

Kate — Betroipeetive Charges iadnded in 
Estimate— YaUdity of Bate— Bight of AppeaLl 
— Where an urban authority in pursuance of 
section 218 of the Public Health Act, 1876, 
before proceeding to make a general district 
rate, causes an estimate to be prepared of the 
money required for the pnzposes in respeot of 
which the rate is to be made, and the estimate 
y2 
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oontains items for retrospeotiye ohaiges and 
ezpenaei incurred more than six months before 
the making of the rate, contrary to the provi- 
sions of section 210 of the Act« an appeal lies 
against the rate. Smith v. SouthampUm Car- 
jferation, 178— K.B. D. 

LOCOMOTIVE.*-See Hiqhwat. 



MASTEB AND SEBVANT. 
Hours «f Smplejment of Tovng Persons— 
IshiUtion of NoUee — Newspaper Stall at 
Country Hallway Station— << Shop."]— A news- 
paper stall, consisting of a board laid on trestles 
at a oonntiy railway station, at which a boy is 
employed for a few boars daily, his principal 
place of employment being at the bookstall of 
the railway junction two miles distant, is not 
a "shop" within the Shop Hours Act, 1892, 
and the notice required by section 4 of that 
Act need not be exhibited upon it. Smith 4" 
Son V. Kyle, 9— E«B. D. 

Factory— Beer-bottling Stores— Meehanioal 
Power— ManniiMtuiing Prooess— Adapting for 
Sale — Employment of Tonng Person~Non-tex- 
tile Factory.] — Bottling stores used for aSraUug 
and bottling beer, where carbonic acid gas and 
beer are mixed together by mechanical power 
and then put into bottles by a tap, the nozzle 
of which is pulled down by hand into the neck 
of the bottle, the beer flowing from the tap and 
filling the bottle by the pressure of the gas, 
come within the definition of a non textile 
factory in section 93 of the Factory and Work- 
shop Act, 1878, and it is an offence to employ a 
young person in such beer-bottling stores beyond 
the period permitted by section 13 of that Act 
or section 36 of the Factory and Workshop Act, 
1895. Lam ▼. Graham ([1901] M.C. 142; 70 
L. J. K.a 608 ; [1901] 2 K.B. 327) distinguished. 
Moore v. Tnman^ Hanbury, Bumton 4* Oo-t 76 
— K.B. D. 

METBOPOLIS. 

New Street— Expenses of Paving— Apportion- 
ment— Strip of Land Added to Old Highway.]— 
An old public highway for carrisge trafiic, sixteen 
feet in width, which prior to 1865 was a formed 
road and was constituted a street by the erection 
of houses on the south side, and since 1865 had 
been repaired by the board of works within 
whose district it was situate, was in 1898 
widened on the north side by the addition of a 
strip, twenty-four feet in width, and houses, 
sufficient in number and position to con- 
stitate a street, were built upon that side. An 
apportionment of the estimated expenses of 
paying the added strip as a new street under 
the Metropolis Management Acts was made by 
the board upon the owners of the premises on 
the north side of the added strip i—ffeld, that 
the added strip was a new street within the 



meaning of section 105 of the Metropolis 
Management Act, 1866, and section 77 of the 
Metropolis Management Amendment Act, 1862, 
and that the apportionment was properly made 
on the owners of the premises on the north side 
of the added strip only. Riohards y. JCusiek 
(57 L. J. M.G. 48) and White ▼. Fulham Vettry 
(74 L. T. 426) approved. Property JBofohanye 
(No, 1) V. WandiwoHh Board of Worlu, 103— 
C.A. 

Streets— Sewers— District Boundary ruining 
down Centre of Highway found to be a Street 
before 1856— New Street.]— An old highway, 
with many houses on one side built before 1856, 
but with few on the other until a more recent 
date, which, taken as a whole, has been found 
by Justices to have been sufficiently built upon 
to be a *' street " before 1866, is none the less a 
" street " because the boundary dividing two 
counties or districts runs down its centre ; and 
a vestry or district board, having constructed a 
sewer for the drainage of the more recently 
built side of the street, cannot recover the 
expenses of construction from the owners of 
the houses on that side as for the drainage of a 
" new street." ClerkenweU Veetry v. Bdmend- 
son, 64— O.A. 

Bate— Quinquennial Valoation List— Omis- 
sion of Notice of Alteration in Bateable Value 
— Objeetion taken to Issue of Distress Warrant.] 
— The objection that no notice of an alteration 
in the gross and rateable value of a heredita- 
ment inserted in the valuation list has been 
served upon the occupier of the hereditament, 
under section 9 of the Valuation of Property 
(Metropolis) Act, 1869, cannot be taken by him 
upon an application for a distress warrant to 
recover a rate which is based upon the rateable 
value of the premises stated in the valuation 
list. Westminster City Council v. Army and 
Nawy Auxiliary Supply, 168— E.B. D. 



MINES AND MINERALS. 

Contravention of Bules— Certiflcated Manager 
—Liability of Agent.]— Section 60 of the Coal 
Mines Regulation Act, 1887, provides that in the 
event of a contravention of any of the rules in 
the Act in a mine to which the Act applies, the 
agent and manager ** shall each be guilty of an 
offence . . . unless he proves that he had taken 
all reasonable means by publishing and to the 
best of his power enforcing the said rules . . . 
to prevent such contravention." The agent and 
the certificated manager and under-manager of 
a mine to which the Act applied were sepa- 
rately charged under that section in respect of a 
contravention of rule 1 under section 49 of the 
Act, which provides for the production of an 
adequate amount of ventilation in a mine. It 
was proved that the contravention was caused 
by the temporary diversion of the air-pipes from 
one of the headings into another heading which 
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was then being driven. There was no evidence 
that the agent had ever visited the mine. Ko evi • 
dence was brought on behalf of the af<ent, and 
the publication of the roles was not proved. 
The Justices f oond that the agent had taken all 
proper steps to enforce the rules by appointing 
a duly qualified manager and under-manager 
who Imew the rules, and whose duty it was to 
carry them out; that the contravention was in 
no way caused by the agent omitting to enforce 
the nUe ; and that as against the agent only 
an occasional irregularity was proved, and not 
one which had been continuous. They con- 
victed the manager and under-manager, but 
acquitted the agent : — Held, that the evidence 
justified the findings of the Justices, and that 
they had rightly acquitted the agent. Stokes v. 
Miteheion, 189— K.B. D. 



NEQLiaENOE. 

Svidenee of Witness in Cximinal Proeeeding 
—Keeping Seeords whereby False Xvidenee 
Given— Cottvietion for Forgery.] — A. statement 
of claim alleging that the plaintiff had sus- 
tained damage by reason of the negligence of 
the Bank of England in keeping certain records 
relating to bank notes in circulation, whereby 
false evidence had been given by one of their 
officers at the trial of the plaintiff on a charge 
of forgery (which trial terminated in his convic- 
tion), does not disclose any cause of action 
whiUt the conviction stands. BatiU v. Matthew$ 
(36 L. J. M.G. 93; L. B. 2 C.P. 684) followed. 
Bynoe v. Btviik of England, 66— C.A. 



NBWSPAFEBt— See Oiiminal Liw. 



PBli'ALTY.--S«e Obimihal Law. 



does not prevent an appeal to the High Court 
by Case stated from b^ng maintained against 
an order of quarter sessions made pursuant to 
that section. 2h, 



POOR LA.W. 

Bettlomont— Parish in wUeh Settlement Ac- 
quired added to by Amalgamation of Part of 
another Parish.] — ^Where by an Order of the 
Local Government Board made under the 
Divided Parishes Act, 1876, as amended by 
the Poor Law Act, 1 879, a part of one parish 
ceases to be part of that parish and is amal- 
gamated with another parish, the identity of 
the latter parish is not destroyed, nor are settle- 
ments acquired in it prior to Uie Order lost. 
JRs0. V. !npt(m luhaHtants (11 L. J. Q.B. 89; 
3 Q3. 215) and 8t, 8aHouf^s Union v. Dorking 
Union ([1898] M.C. 88; 67 L. J. Q.B. 408; 
[1898] 1 Q.B. 094) distinguished. West Mam 
Union v. London CowOy Onmeil, 85— C.A. 



Settleme n t B eridenee Ho m e for Spileptioi 
—« Hospital.'']— An institution having for its 
object the care and treatment of persons suffer- 
ing from epilepsy — ^providing for such persons 
medical attendance, in combination with healthy 
and suitable employment and recreation, and 
supported partly by subscriptions and donations 
and partly by payments made on behalf of the 
patienta— isa «* hospital" within the meaning 
of section 1 of the Poor Bemoval Act, 1846. 
OrmMrk Union ▼. OhorUon Union, 279— 
E.B. D. 



PUBXJO HEALTH. 

See Local GovnNiiaiiT. 



PENSION.— See Polios. 



POA0HINQ.--See Game. 



POLICE. 

Pension— Inspeotor-— Free House with Vse 
of Fuel, Oas, and Water— <* Pay"— •< Annual 
pay."]— The free use, during his term of ser- 
vice, of a house in which he is required to 
reside, and of fuel, gas, and water, is not part of 
the "pay** of a police inspector witmn the 
meaning of the Police Act, 1890, and ought not 
to be taken into account in estimating the 
pension to which he is entitled under the Act 
on his retirement. Boodwin v. Skefield Cor- 
poration, 126— KB. D. 

—Bight to Appeal to High Court by Case 
Stated.]— Section 11 of the Police Act, 1890, 



&ATES AND AATINQ. 

Waterworks — *<Xntako" — Bight to Vie 
Water.]— The New Biver Co. has, under various 
Acts of Parliament, the right of mrQ|irialilng 
water from the Biver Lea, at a pdnt fixed by 
statute, by means of an " intake " consisting of 
a structure erected on land occupied by them 
for the purpose :—Meldf that the added valoe of 
the intue, beyond the structural value of the 
building and the value of the land as land, fay 
reason of the special fitness of the land and 
structure for the particular purpose to which 
they were put, should be taken into account in 
rating the intake i^Seid^ further, that the 
price, fixed by statute, payable by the company 
for the water itself so appropriated by them 
was not an dement to be taken into oonsldera* 
tion in arriving at the rateable value of the 
hitake. Ifow &oer Of. t, Horfford AiaeumeKt 
Committee, (CA.) 255. 
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PromiMS taken by Promoten of TTndMrtakiiig 
— Defioienoy in AiteMment— Liability to make 
good Defleienoy— Extent of Liability— <* Poor 
rate*'— General Bate.]— Section 183 of the 
Lands Clauses Consolidation Act, 1846, provides 
that the promoten of the undertaking shall 
make good the deficiency in the poor rate by 
reason of their having become possessed of 
' lands liable to be assessed thereto. Section 10 
of the London Government Act, 1899, provides 
by sub-section (1) that a scheme under the Act 
shall provide for all the expenses of a borough 
council being paid out of the general rate, bat 
shall protect the interosts of owners of any here- 
ditament which is exempt from any rate or liable 
to be assessed thereto at a less amount than other 
hereditaments ; and by sub-section (2) that the 
general rate and the poor rate shall be assesaed, 
made, and levied together by the borough 
council as one rate, which shall be assessed, 
made, collected, and levied as if it wero the 
poor rate, and all enactments applying or refer- 
ring to the poor rate shall, subject to the pro- 
visions of the Act as to audit, be construed as 
applying or lefening also to the general rate : 
— Held^ that under these provisions, promoters 
of an undertaking who had become possessed 
of premises within a Metropolitan borough, as 
to which a scheme under the Act of 1899 had 
been duly made, were not liable to make good 
the deficiency in the general rate, but only in 
that part of it which represented poor rate. 
Farmer v. London and North-Wettem Bail- 
nay (20 Q.B. D. 788) distinguished. liUngtm 
BMugh Qmnoil v. London School Board, 
368^Wzfght, J. 

Poor Bate— Appeal— Second Bate since If otiee 
of Objection to Valuation List— Kecesiity for 
Further Kotiee of ObjcfBtlOK. to List.]— On 
June 23, 1900, the appellants gave to tiie 
assessment committee notice of objection to 
the valuation list, on the ground that these 
premises wero over-assessed. The assessment 
committee reduced the assessment, though not 
to the extent <;laimed by the appellants, and 
the appellants appealed to special sessions 
against the current rate. The next rate was 
made on October 26, 1900, and the assessment 
having subsequently been further reduced by 
the decision of special sessions, though not to 
the extent claimed, and the valuation list altered 
accordingly, the appellants paid that rate on 
the assessment so reduced. A further rate was 
made on May 4, 1901, and the appellants gave 
notice of appeal to quarter sessions against that 
rate. The respondents took the preliminary 
objection that by section 1 of the Union Assess- 
ment Committee Amendment Act, 1864, it was 
a condition precedent to the appellants' right to 
appeal that they should again luive given to the 
assessment committee notice of objection to 
the list. The quarter sessions allowed the 
<»bjection, and dismissed the appeal: — ffeld, 
that they had properly allowed the objection 
and should not be compelled by mandamvs to 



hear the appeaL Rex v. Bisex JuiHee$, 16 — 

b:.b. D. 



Whether a person who has objected to the 
valuation list beforo the asaeasment committee 
only on the ground that his own premises are 
over-assessed can appeal to sessions on the 
additional grounds that the promisea of other 
persons aro under-assessed, and that rateable 
promises of other persons are omitted from the 
rate, quare. lb. 

Attachment fbr Von-paymcnt — PnnitiTe 
Order— Beceiving Order— Power of Bankruptcy 
Court to Belease Debtor firom Prison.] — An order 
made by a magistrate under section 2 of the 
Distress for Bates Act, 1849, committing a per- 
son to prison for non-payment of rates, is a 
punitive order, and the Court in Bankruptcy 
has no jurisdiction to give rolief against it 
under sub-section 2 of section 10 of the Bank- 
ruptcy Act, 1888. Bdgeome, In re, 201— C^ 

JOddleton v. Chieheeter (40 L. .T. Oh. 237, 
239 ; L. R. 6 Ch. ite, 167) and SmUh, In re ; 
ffandi V. Andreme (62 L. J. Ch. 886, 340 ; 
[1893] 2 Ch. 1, 17), followed. The observa- 
tions of Mbllish, L.J., in ColbJuim v. 2ktlt<m 
(44 L. J. Ch. 702. 704 ; L. R 10 Ch. 666, 667) 
aro not to be regarded as good law. Ih, 

In Metropolis. J— See'MBTBOPOLi& 

Local Bates.]- See Local Qovbhnmbkt. 



BECOGiriSANCE. 

See JV0TIOB of 7PB VfkAff^ 

SETTLEMSNT.-^e Poos Law. 

SHIPPING. 

Seaman— Fishing Boat's Agroemont— Order 
to be on Board at Bpeciiled Time— Failure to be 
on Board— Wilful Disobodisnce— LUbiUty to 
Imprisonment] — ^A seaman engaged to serve 
on a fishing boat was, when on board the boat 
in dock, ordered by the foreman manager of 
the owners, acting on behalf of them and of 
the master, to be on board at a iq)ecified hour 
on the following day, when the boat was to 
start on a fishing voyage. He did not go on 
board at all on that day. He was thereupon 
charged under section 376, sub-section (1), 
clause {d) of the Merchant Shipping Act, 1894, 
with the offence of <* wilful disobedience,** 
which was punishable by imprisonment. The 
Justices found as a fact that he had disobeyed 
the order wilfully and without excuse. ^On 
behalf of the seaman it was contended that lie 
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^VM wrongly obaz^ under clause (d) of the 
sab-section, as the boat was in port, and it was 
not proved that an order had been given to 
Mm on board by the master; and that if he 
had oommitted any offence it was that of 
desertion under clanse (a) or absence without 
leave under elause (b), neither of which w;^ 
punishable by imprisonment. The Justicw 
came to the conclusion that he had committed 
the offence chaiged, no matter whether he had 
or had not also oommitted an offence under 
dause (•) or clause (&), and they accordingly 
convicted him, and sentenced him to imprison- 
ment:— /T^bl, that the conviction, and conse- 
quently the sentence, were justified. EdgiU v. 
Ahtard, 230— K.B. D. 



SHOP HOUBS. 

See MAffDO AMD SnvANT. 



SUNDAY. 

Szereise of Ordinary Calling on the Lord's 
Day— Baker— Prosecution— ConsentofJustUes.] 
—By the Sunday Observance Act, 1677, s. 1 : 
No tradesman shall exercise any worldly 
labour of his ordinary calling upon the Lord's 
Day (works of necessity and charity only 
excepted). By the Sunday Observation Prose- 
cution Act, 1871, s. 1 : No proceeding shaU be 
instituted against any person for any offence 
oommitted under the Sunday Observance Act, 
1677, except with the consent in writing of the 
authorities named in the later Act. By the 
Bread Act, 1822, s. 16: No master or other 
person exercised or employed in the business of 
a baker shall on the Lord's Day . . . exercise 
the trade or calling of a baker save as therein 
excepted :-^Held, that In order to Institute a 
prosecution under the last mentioned Act it is 
not necessary to obtain the consent in writing 
of the authorities named In the Sunday Obser- 
vation Prosecution Act, 1871. Bex v. Mead, 
263— E.B. D. 



TBAICWAYS. 

Validity of By-Law.]— See Looal Gotebn- 

HINT. 



VAOOINATIOir. 

Bight of Vaocination Of&eer to Proseeute 
Oitader— Direetion of Guardians not to Prose- 
eute.]— A vaccination officer Is empowered 
without directions general or special from the 
guardians In that behalf, and notwithstanding 
their directions to the contrary, to Institute 
proceedings under section 29 of the Yaodnatlon 
Act, 1867, as amended by the operation of 
section 1 of the Vaccination Act, 1898, against a 
parent neglecting without reasonable excuse to 



cause his child to be vaccinated. 
J&yto, 97— K JJ. D. 



Moore v. 



—Visit of Public Vaoelnator, whether Con- 
dition Precedent.]— It is not a condition pre- 
cedent to a proaeoation under section 29 of t^e 
Vaccination Act, 1867, as amended by the 
operation of section 1 of the Vaccination Act, 
1898, that, pursuant to sub-sectlon 3 of the 
latter section, the public vaccinator should have 
visited the home of the child and offered to 
vaccinate it. lb. 



VOLTJKT'EBBB. 

Headquarters — Paving Bxpenses.] — See 
Local OoyessruBNT. 



WAVEB COMPANY. 

Supply of Water— Domestic Purposes— Board- 
ing-House—Trade or Business.]— The private 
Act of a water company provided that the 
owner or occupier of any house in any street in 
which any pipe of the company should be laid 
should be entitled to demand a supply of 
filtered water for domestic purposes, and that 
the company should supply such water at cer- 
tain rates not exceeding the rates specified In 
the Act ; and It was further provided that a 
supply of water for domestic purposes should 
not Include, inter alia, a supply of water for 
"any trade manu&cture or business whatso- 
ever," and that water for purposes other than 
domestic purposes might be supplied by agree- 
ment between the consumer and the water 
company. A boarding-house keeper claimed a 
supply of filtered water for domestic purposes, 
and tendered rates for the same calculated 
upon the azmual value of his house, which con- 
tained ordinary sitting-rooms, ten bedrooms, 
two water-closets, but no fixed bath, and was 
Inhabited by himself , his family, and boarders, 
who all used the YnXexi^Beld, that where 
water supplied to the boarding-house was In 
fact used for domestic purposes only, and not 
for the purpose of a trade or business, the water 
company could not under their Act dalm to 
supply It by agreement. Pidgeon v. Cheat 
Tarmouth Waterworks Co,, 12— K.B. D. 

Supply to School — Swimming Bath — 
« Bomestio purposes " — *' Trade, maaufMture, 
or business."]— A supply of water for a swim- 
ming bath, erected and used for the purposes 
of the business of a school. Is not a supply of 
water for *• domestic purposes" within the 
Waterworks Clauses Acts, 1847 and 1863. 
Barnard Cattle Urban Cowhoil v. Wilion^ 282— 
C.A. 

Bating Waterworks.] — See Ratbs ahd 
Bating. 
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WORDS, «PmoB."]^S«6 iV^rif, Smttan # Tee t. 

•* DoMMtte piixpoMi."}-See Pid^eon ▼. 6^m# ^'>*'^> P* l^^- 
rorMMf^A TTo^M-ivorAf Cb.,p. 12; and Barnard 

Ckutie Urban OmmeU ▼. WUeen, p. 282. •<?•»«& AfgrifTtd."]— 8«e SMeB t. JfitoA^^ 

Mil, p. 189. 

" HotplUI."] — S«6 OrmMrk Union v. _ _ 

CkorltanUnUm,v.272. "Pm«i offtndiBf .*']— Bee J^Im^moZ ^S>r- 

poratUm r. Jokneen, p. 180. 

aIa^T^ pemn."]— Bee MeDenaU v. "F«or»te.»»]— 8eeJ#toi^<w-B«»«f*a«iiica 

^^ p. o. ^ Zwktofi A»Ao0{ S0«ril, p. 268. 

v.'^p'^;2o5^^ •• •kep."]-8ee anUk^Benr. K^U. p. 9. 

T. Wa^^aen^ Board rfwerlu. p. 1(». .gtmt"]-.8ee ^»«m.^Z F«ery r. iW- 

. , . , ^ _ _ eiMuiiM, p. 64 ; and FintUs^ £leetrie lA^kt Co. 

"On the trial."]-See JZw ¥• JPIwwwr, t. JliwJWiPf «?*•»«» CbmwW. p. 117. 

p. 241. ' *^ 

"Fay."J-flee €MMin t. Al^bW 6bnwni. WOBKSHOP. 

fiofi, p. 126. Bee Hiamt Aim Bsbtaitt. 
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